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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ELENI VITTAS,
Plaintiff,
V. : Civil Action No. 3:14¢ev-3617BRM-LHG
BROOKS BROTHERS INC., GROUP,

OPINION
Defendant.

MARTINOTTI , DISTRICT JUDGE

Beforethis Courtis Defendant Brooks ®thersinc., Groups (“BrooksBrothers) Motion
to Dismiss pro se Plaintiff Eleni Vittas’s claims againstit pursuantto FederalRule of Civil
Procedurell(b). (ECFNo. 17.)Vittas submittedno oppositiorto the Motion. Pursuaro Federal
Rule of Civil Procedure 78(b), the Court did riegaroral argumentFor the reasonsetforth
below, BrooksBrothers’ Motion to Dismissis GRANTED and Vittass Amended Complaint
(ECFNo. 1-1)is DISMISSED WITH PREJUDICE.

|. PROCEDURAL BACKGROUND

On December4, 2013,Vittas, a former employeeat a Brooks Brothersetail storein
Bridgewater New Jerseyfiled the Complaintin this actionin the Superior Court dflew Jersey,
SomerseCounty.(ECFNo. 1-1at2.) OnApril 16, 2014 Vittasfiled an AmendedComplaint.(Id.
at 37.) On June 5, 2014, Brooks Brothers removed riaterto this Court. (ECF No. 1.) The

Amended Complaintlleges violations of theNew JerseyLaw Against Discrimination, as
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amendedN.J.S.A.10:5-1 et seq. (“NJLAD”) , theNew JerseyEqualPayAct, N.J.S.A. 34:11-56.2
(“NJEPA"), aswell asclaimsfor intentional and negligemfliction of emotionaldistress(ECF
No. 1-1at64-70.)

On October 15, 2015yittas notified the Court shevas experiencinghealthissuesand
requestedh threemonthstayof thelitigation. (ECF No. 49.) BrooksBrothersdid not objectand
on October 20, 2015, the Cownrteredan Orderstaying thecasefor ninety days.(ECFNo. 51.)
The October 20, 201®rderalsorequiredVittas to advisethe Court ofherreadinesso proceed
with the @senolaterthanJanuaryl9, 2016. (d.) OnJanuary29, 2016tendaysafterthe Court’'s
deadline counselfor BrooksBrotherswrote to the Court seekingyuidanceasto howto proceed
in light of thefact Vittas had not updated theéourtregarding hereadinesso proceed(ECF No.
52.)OnFebruaryl, 2016, the Court orderadttas to notify the Court of heintentionto proceed
with thecaseby February 12, 2016ECFNo. 53.)On February 3, 2016/ittas notified the Court
shewasstill receivingtreatmenbut could inform the Count lateMarchor early April asto when
she wouldoe medicallyclearedo proceedvith thecase (ECFNo 54.)On Februaryl7,2016,the
Court gaveVittas until May 1, 2016 to updateherstatus(ECFNo. 56.)

OnMay 2, 2016 Vittasinformedthe Court sheould not yetresumethecasebecausashe
wasstill receivingtreatmentand shettacheda letterfrom her physiciarattestingto thosefacts.
(ECFNo. 57.)On August 8, 2016, theasewasreassignedo the undersignedECFNo. 58.) On
SeptembeR9, 2016, the Couadministrativelyterminatedthe caseand orderedittas to inform
the Courtwhenshe hadecoveredufficientlyto proceedvith thecase (ECFNo. 59.)On October
5, 2016, counsdbr Brooks Brothersvrote to the Court andobjectedto an indefinite stay of the

case(ECFNo. 60.) The Court therissuedanOrdergrantingVittas anadditionalthreemonthstay



andgrantingBrooksBrothersleaveto file a motionto dismissif Vittaswasunableto proccedat
the end othethreemonths(ECFNo. 61.)

OnJanuary24, 2017 counselfor Brook Brotherswroteto the Courtseekingleaveto file
its Motion to Dismiss.(ECFNo. 62.) On February 8, 201%ittas wroteto the Courto objectto
Brooks Brothers’requestto moveto dismissher case.(ECF No. 65.) Vittas reiteratedthat she
continuedo receivetreatmentputsheadded she did not knomwhenshe would bableto proceed
with hercase (ECFNo. 66.) On February 14, 2017, the CowgttantedBrooksBrothers’request
to file its Motion to Dismiss.(ECFNo. 66.)OnMarch22, 2017, Brook8rothersfiled its Motion.
(ECFNo. 67.) While Vittas opposed BrookBrothers requestfor leaveto file their motion, she
has not opposed tmeotion orotherwisefiled anobjection oistatusupdatesinceBrooks Brothers’
filing nearlynine months ago.

Il. LEGAL STANDARD

Rule 41(b) of theFederalRulesof Civil Procedure providem relevantpart, “[i] f the
plaintiff fails to prosecute oto complywith theserulesor acourtorder, a defendambay moveto
dismisstheactionor anyclaimagainsit.” Fed.R. Civ. P.41(b).This Rule hasbeeninterpretedo
permitadistrict courtto dismissanactionsua sponte. See Link v. Wabash R.R., 370U.S.626, 630-
31 (1962)Kenney v. California Tanker Co., 381F. 2d 775, 777 (3€ir. 1967),cert. denied, 390
U.S. 904 (1968). Typicallywhena courtdismissesa casefor failure to prosecutepursuanto
Feckeral Rule of Civil Procedure 41(b), theourtemploys thesix-factor balancingestsetforth in
Poulisv. Sate Farm Cas. Co., 747F.2d 863 (3dCir. 1984).Briscoe v. Klaus, 538F.3d252, 258
(3d Cir. 2008).Thesefactorsinclude: (1) the extentof theparty’s personakesponsibility;(2) the
prejudiceto the adversary causedby the plaintiff s conduct;(3) the history of dilatoriness;(4)

whetherthe conduct othe party or the attorneywaswillful orin badfaith; (5) theeffectivenessf



sanctions other thadismissal,which entails an analysisof alternativesanctions; and (6) the
meritoriousnessf theclaim.Poulis, 747 F.2cat 868.No singlePoulis factoris determinativeand
dismissalmay be appropriatevenif someof the factorsare not met. See Mindek v. Rigatti, 964
F.2d 1369, 1373 (3@ir. 1992);Hicksv. Feeney, 850 F.2d 152, 156 (3dir. 1988).

[1l. DECISION

Vittas did not file oppositionto Brooks Brothers’ Motion. However,the Court hasan
obligationto review Brooks Brothers’ application on tmeerits.Poulis, 747 F.2d at868, see also
Sackhouse v. Mazurkiewicz, 951 F.2d 29, 30 (3d Cir.1992) (explaining courts should conduct a
meritsanalysiswhena pro se partiesfails to oppose motionto dismisg Here,the Poulis factors
weighin favor ofdismissal.

A. The Poulis Factors
1. Vittas’ PersonalResponsibility and Whether SheActed in Bad Faith

As thefirst and fourthPoulis factorsarerelated the Courtevaluats them jointly.

The first Poulis factor—a party’s personalresponsibility—is a question of whethdhe
partyherselthascausedidelayasopposedo whether counsdbr thepartyis responsibleBriscoe,
538 F.3dat 258-59;Hamilton v. Trans Union, LLC, No. 16-7974, 201TVL 453339at*2 (D.N.J.
Aug. 29, 2017). fi]t is logical to hold a proseplaintiff personally responsiblier delaysin his
casebecausea proseplaintiff is solelyresponsibldor the progress of hisase whereasaplaintiff
representetdy counsetelies,atleastin part,on his or heattomey.” Briscoe, 538F.3dat 258-59.
Vittas, asapro se plaintiff, is personally responsibfer herfailure to prosecuténercase andthis
factorthereforeweighsin favor ofdismissal.

Here,the fourthfacto—whether gartyactedwillfully orin badfaith—mitigatesthefirst

factor. Thereis no dispute tha¥ittas’ healthissueshavecausedhedelayin this case Obviously,



this causeis beyondVittas’ control andis notwillful or in badfaith. The fourth factor weighs
againstismissal
2. Prejudice to Brooks Brothers

As to the secondiactor—the prejudiceto the adversarycauseddy aplaintiff's delay—the
Court findsthis factor weighsheavilyin favor ofdismissal.“[T]he burden imposedly impeding
a party’s ability to prepareeffectively for a full and completetrial strategyis sufficiently
prejudicial” for purposes oPoulis analysis.Ware v. Rodale Press, Inc., 322 F.3d 218, 222 (3d
Cir. 2003). BrookBrothersdevotegshe majority of its argumentn favor ofdismissalto thisfactor.
(ECFNo.67-1at6-7.)

Brooks Brothers argues hasbeensubstantiallyprejudicedby the delaydo the lawsuit.
(Id.) BrooksBrothersnotesVittas filed her original Complaint obecembe#, 2013 which was
nearlytwo yearsafterherfinal dayof employmentwvith Brooks Brothers (ECFNo. 1-1.) Brooks
Brothersarguest hasbeenprejudiced by théactthatelevenfact witnessesincluding individuals
Vittas identifies in her AmendedComplaint,are no longerassociatedvith Brooks Brothers.
(Certif. of JayneBernardy(ECF No. 67-2) | 2.) Brook8rothersalsonotes theetail storewhere
Vittas workedandwheretheallegedconductook placeclosedpermanently o®ctober22, 2016.
(1d. 14.)

The CourtagreeBrooksBrothershasbeenprejudiced byhedelaysn this caseand would
experiencadditional prejudicd thecasewveredelayedurther. Thecasehasbeenstayedor more
thantwoyears(ECFNos.51, 59and61.)Vittasdoes not knowhenshe would bableto proceed
with the case (ECF No. 65.) An indefinite stay can prejudice a party,as discoverablesvidence
may becomelost or destroyed.Diamond v. Borough of Peapack Gladstone, No. 11-3703, 2011

WL 4950169at*6 (D.N.J.Oct. 18, 2011) Elevenfact withesshaveterminatedheir association



with BrooksBrotherssincethecasewasfirst stayedwhich “imped[es] [BrooksBrothers’]ability
to prepareeffectively for a full and completdrial strategy.”Ware, 322 F.3cht 222, see also
Hamilton, 2017WL 453339,at *2 (finding a plaintiff's delay inhibits a defendant’sability to
defenditself).

The Court finds Brook®Brothershasbeenprejudicedby the delayso the case,andthis
factorweighsstronglyin favor ofdismissal.

3. Vittas’ Dilatoriness

Thethird Poulis factor—the extentandhistory of a party’s dilatoriness—weighsagainst
dismissalVittas hasbeenunableto prosecuténer casefor morethantwo years,and she does not
knownwhenthiswill change(ECFNos. 51, 59, 61, and 6%dpwever,she has generally complied
with the Court’s ordersto update herstatus,and she has provided letter from her doctor
substantiatinghe statedreasonfor herlack of prosecution(ECF Nos. 54, 55, and 57.Despite
the extendedlelayto prosecutingase Vittas does not appedo have engagenh “a continuous
streamof dilatory conduct,”nor has thedelaybeen“a dilatory tactic’” See Briscoe, 538 F.3dat
261 (“conduct that occurs oner two times is insufficient to demonstrate ahistory of
dilatorines¥’).

The Court findsVittas’ lack of dilatorinessveighsagainsdismissal.

4. The Effectivenessof Other Sanctions

The Court finds thefifth Poulis factor—the effectivenessof sanctions other than
dismissal—weighsin favor ofdismissalWhere,ashere,a plaintiff is appearingro se, monetary
sanctionssuchasfeesandcosts,are often inappropriate Briscoe, 538 F.3dat 263; Emerson v.
Thiel College, 269 F.3d 184, 191 (3dir. 2002).While a courtmayexclude evidencasa sanction,

sucha decisionis a more appropriateresponseo a party’s refusalto comply with a discovery



order. Ware, 322 F.3dat 221. Furthermore, due the two-yeardelaythat hasalreadyoccurred
“the memoriesof [BrooksBrothers’|witnessedade and|its] costsof litigation mount.” Naik v.
Boston Consulting Group, No. 14-3097, 201TVL 424902at*6 (D.N.J.Jan.12, 2017).

The Court finds thdifth factorweighsin favor ofdismissal.

5. The Meritoriousness of Vittas’ Claims

Finally, in consideringhe sixth Poulis factor,the Court,acceptinghe factualallegations
in the Amended Complaimtstrue, finds Vittas claimsaremeritoriousin that shestates aclaim
uponwhichrelief could be gramd See Phillips v. Cty. of Allegheny, 515 F.3d 224, 228 (3dir.
2008);see also Briscoe, 538 F.3cht 263 (“Geneally, in determining whether plaintiff’s claimis
meritorious,we use thestandardfor a Rule 12(b)(60 motionto dismissfor failure to stae a
claim?).

The Court finds thesixth factorweightsagainsdismissal.

B. Balancing the Poulis Factors

“In balancing thdPoulis factors,[courts] do not have anagic formula’ or ‘mechanical
calculation. . . .”” Briscoe, 538 F.3chat 263(citing Mindek v. Rigatti, 964 F.2d 1369, 1373 (Xcir.
1992)). Furthermore, “no singRoulis factoris dispositive,”"Ware, 322 F.3dat 222, and “noall
of thePoulisfactorsneedbesatisfiedin orderto dismissa complaint, Mindek, 964 F.2dat 1373.

Here,threefactorsweigh againstdismissat—Vittas hasnot actedin badfaith or engaged
in dilatoriness, and healaims are meritorious. The remainingthree factorsweigh in favor of
dismissal.The Courtfinds particularlysignificantthefactstheretail storeat which Vittas worked
hasclosedandelevenfact withessesreno longerassociateavith BrooksBrothers.Thetwo-year

delay hasalready diminished BrooksBrothers’ ability to mount adefense.Additional delay,



particularly with no endin sight, would prejudice BrookBrothersfurther. While the Courtis
sympathetico Vittas' circumstancest findsdismissals appropriate.
IVV. CONCLUSION
For the reasonset forth above, Brook®Brothers Motion to Dismiss(ECF No. 17) is
GRANTED. TheAmendedComplaint(ECFNo. 1-1)is DISMISSED WITH PREJUDICE. An

appropriateéOrderwill follow.

Date: Decemberll, 2017 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE




	I. Procedural Background
	II. Legal Standard
	III.  Decision
	IV. Conclusion

