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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MICHAEL CHARLES GRILLE

Plaintiff,
Civ. Action No.: 15-6204 (FLW)
V.
OPINION
CAROLYN W. COLVIN, ACTING
COMMISSIONER OF SOCIAL
SECURITY

Defendant.

WOLFSON, United States District Judge

Michael Charles Grille (“Plaintiff” or “Grille”) appeals from the final decisiof the
Acting Commissioner of Social Security, Carolyn W. Colvin (“Defendam&nying Plaintiff
disability insurance benefitsnder Title Il of the Social Security (the “Act”). After reviewing the
Administrative Record, the Court finds that the Administrative Law Judgegs’ALJ") opinion
was based on substantial evidence and, accordingly, affirms that decision.

l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Plaintiff was born orBeptember 13, 1954, andhs 52years old orhis alleged disability
onset date of December 31, 200BeeAdministrative Record 58hereinafter “A.R.”). Plaintiff
worked as a&elfemployedgeneral contractorA.R. 37-39 42. On February 29, 2012, Plaintiff
applied forSocial Security disability insurance beneftsmplaining of foot and lower back pain.
A.R. 38. Plaintiff's claims were denied adarch 13, 2012, and again upon reconsideration on

August 17, 2012A.R. 6567, 73. Plaintiff then requested a hearirsgeA.R. 76, which was held
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onJuly 3, 2013beforeALJ JudgeNicholas Cerulli. A.R. 350. At the hearingRlaintiff was the
only withesswho testified SeeA.R. 32-50. On July 24, 2013,&RALJ issued a written decision
concludingthat Plaintiff“was not under a disability within the meaning of the Social Security Act
from December 31, @6, through the date of last insured, December 31, 2008.” 24R.
Specifically, he ALJ concluded that Plaintiff did not meet his burdestep One of a fivetep
processrequired to determine whether an individual is disgbéedl as such, the ALJ diabt
proceed to the remaining four Steps. Plaintiff requested review by the Appeals|Gohict

was denied on June 11, 2015. A.R6.4Plaintiff thenfiled the instant Complaint on August 14,
2015.

A. Review of Testimonial Record

At the hearing oduly 3, 2013 Plaintiff testified that hewas a“self-employed”’general
contractor whawned a “small constructiomompany’ A.R. 42. Plaintiff generallyexplained
that his responsibilities included buildingesidential homes A.R. 38. Plaintiff was also
responsible for supervising the work done on the punch list, and he would walk through the house
with the buyers prior to closingA.R. 43. While he did noperform any administrative dutiesge
A.R. 40, Plaintiffdid make managerial decismrsuch ashiring and overseeingubcontractors.
A.R. 41. AlthoughPlaintiff “would draw.. a minimal check each week’om the company for
his labor, he'didn’t really, really get paid until, until closifigof a house.A.R. 41. He further
testified “I don’t think 2007 was too heavy. A lot of our closings came in | think 208&R. 41.

Before Plaintiff testifiedat the hearinghis counserequested that the ALJ amend the
disability onset date to “July of 2008SeeA.R. 37. mmediately thereaftehowever,Plaintiff
testified that his disabilitpnset date wadecember 31, 200®6ecause hisdbility to actually [do]

work on a regular basis, you know, start[ed] to declin@ior to that | was you know six, seven



days a week, low back, foot started acting up, and | was just unable to work that, youde®w, p
that | was prior to this.” A.R. 38. In 200Blaintiff explainedthat he wasbuilding at the time,
you know, | basically [did] hands on, on the job site | was doing anything from foundatiagtst to i
framework, roofing,HVAC work, which | originally started out the business with, basically
handled -was hands on, on the entire project.” A.R. BBaintiff testified thathe was working
approximately “seven days a week” in 20f¥ause “[i]t was a busy tinieA.R. 39.

In 2007, Plaintiff continued to build housébkwould basically [do] pretty much whatever
came up. Sometimes opating a piece of equipment on the days, we’d be putting in a sewer.
Some other days we’d be pouring foundation, you know, it was, like | said | pretty much handled
every aspect of the job.” A.R. 38-3Fhatsameyear, lowever, Plaintifttestified that highealth
started to deteriorate,” and that lvea’sn’t working quite as much as, put it this way, at the level |
was in 2006.” A.R. 38.Because of his health, Plaintdtated that hisdays started to become
shorter. A.R. 38. In additionif Plaintiff had done strenuous work the prior dgie]was unable
to performthe following day. A.R. 3839. Forinstance, Plaintiff stated thatfl [was] doing
concrete work, you know a lot of time | wasn’t able to you know get up and move the following
day’ A.R. 39. Despite his deteriorating healtRlaintiff testified that héwas probably going a
good 50 hours, 50, 60 hours a week, which was pretty much a normal workw@eR. 39.
Nevertheless, Plaintiff testified thhe stopped working 50 to 60 hours a week “close to the end
of, middle to the end of 2007.” A.R. 40.

By 2008, Plaintiff“probably was down to about, I'd say about 40, 40 some oddshou
That's when my, my, the foot and ankle was rolling onto the outside of the foat,veaxsireally

blowing up on me.”A.R. 40. Plaintiff stated that he was working seven days a week, “but some



days I'd be on it for four or five hours, you know, otldays if | felt good, it would be an eight
hour day, you know.” A.R. 40Plaintiff explained:

GRILLE: Yeah, [in] 2008 | started, started winding down, and | started tootake
more HVAC work, which was a little, less, less taxing on the badke | said, |
was unable to work at that kind of pace in 2008.

ALJ: Okay, and what'’s involved with HVAC work?

GRILLE: It's a little lighter work. You know, it's not something you’re going to
have to you know, you're not [pouring] concre¥ou’re not carrying lumber, and

it's somethingthat you're not necessarily on your feet eight, ten, twelve hours a
day.

ALJ: Well how many hours would you be on your feet when you did this type of
work?

GRILLE: Somedays | would be on my feet, you know, seven, eight houes, oth
days when | was unable to work, you know swelling persists | would be on my feet
maybe an hour or | wasn’t even able to work. | would be home icing it.

ALJ: Well, in 2007, did you ever miss time at work?

GRILLE: You know what, very rarely, very rarely in 2007. | might have had to
work little — less hours, but no, | never missed a day of work.

ALJ: How about in 2008?

GRILLE: 2008, | did miss days, yes, sir.

ALJ: How often?

GRILLE: You know what, maybe one or two days a week.

ALJ: And just so, | understand correctly, sir, in 2008 you, you missed work one to
two days per week, but you were working about 40 hours every week, is that
correct?

GRILLE: Yeah, | would probably say on the average, close to about 40 hours, yeah.

A.R. 4445, Furthermore, Plaintiff testified th&e did not receive any special accommodations,
and that he did not require any help in performing his responsibilities at his compaay]the
budget didn’t really allow that you know, as far as hiring an assistant [otgwdrahe ase may
be.” A.R. 45. In 2009,however,Plaintiff testified that he started working “substantially less”
hours. A.R. 45 Plaintiff explained;l mean | would be you know, | would be workirg would

just take basically jobs as they came in, small,jtike a furnace replacement, so, 2009, | may



have been working a day or two a week.” A.R. Becausehe experienatsevere foot pain,
Plaintiff was only able to work a couple of hours a day. A.R.Bispite the pain, Plaintifftated,
“I would try and get in maybe an eigHtour day inif | was doing furnace replacement, drithd
to get the people heat, | would try and squeak out an eight-hour day out of it.” A.R. 46.

At the conclusion difis testimonyPlaintiff’'s counsel was given leat@question Plaintiff
who testified that he stopped “working full weeks” sometime in June or July of 2008:

COUNSEL In 2008, you stated you were doing 40 hours a week, although you
might miss one or two days here and there, and then at some point in 00&rgo
doing substantially less, only working one or two days a wéak. that change
from working essentially a fullveek to working one or two days a week, did that
occur before or after you saw the orthopedist.

GRILLE: That was before.
COUNSEL Okay.
GRILLE: | saw him in, that had to be sometime in 2008.

COUNSEL So did you make that transition to not working full weeks at some
point in 2008.

GRILLE: Yes.
COUNSEL Would you know approximately when?
GRILLE: I got to say sometime in June, July.

A.R. 47-48. Plaintiff's counselagain epeated his requesin light of the hearing testimony, |

think it would probably be prudent to amend the onset date to July of 2008, which seems to be
when [Plaintiff] made a transition from working essentially fubrk weeks to one to two days

per week.” A.R. B. The ALJ stated that he would take that re¢tesder advisement.” A.R.

50.

B. Review of ALJ’s Findings

The ALJ issued a written decision on July 24, 20BeA.R. 23-31 The ALJ first
addresselaintiff's attorneys requesto amend Plaintiff's disabilitpnset date from December

31, 2006to “July 2008.” A.R. 23. The ALJ denied the request because Plaintiff had specifically



testified that his disability began on December 31, 2008.R. 23. The ALJthen foundthat
Plaintiff was not under a disdity within the meaning of thAct from December 31, 2006, through
the datdast insured, December 31, 2008, and as such, Plaintiff was ineligible for Satiatyse
benefits. A.R. 24. In partical, the ALJ madéour findings of fact and conclusions of law:

(i) The claimantast met the insured status requirements oSib@al SecurityAct
on December 31, 2008 (Exhibits 16 and 18);

(i) The claimantengaged in substantiglainful activity duringthe following
period: December 31, 2006 through December 31, 2@08C.F.R. 404.1520(b)
and 404.157&tseq);

(iif) Through December 31, 2008, there was no continucusdiith periodduring
whichthe claimantdid not engage in substantial gainful activity; and

(iv) The claimantvas not under disability, as defined by the Social Security Act
at any time from December 31, 2006, the alleged onset date, through Decgémber 3
2008, the date last insured (20 C.F.R. 404.1520(b)).

A.R. 25, 31(emphasis in theriginal). In reaching those findings, the ALJ applied the standard
five-step processo determine if Plaintiff had satisfied his burden of establishidisability.*
A.R. 21 Howeverthe ALJstopped aBtep Ongbecause the ALJ found that Plaintiff “failed to
overcome the burden of proof that he was not engaging in substantial gainful actimity f
December 31, 2006, the alleged disability onset date, through December 31, 2008, the date he was
last insured for Biability Insurance Benefits.” A.R. 31.

In determining whether Plaintiff engaged in substantial gainful actafigr the alleged
onset date of December 31, 2006 ALJ notedPlaintiff's testimony as follows*his alleged

disability began on December 31, 2006 because on or about that time, his ability to work on a

120 C.F.R. § 404.1520 outlines tfiee-step proces® determine whether a claimant is disabled,
and thusentitled to disability benefitsSeeHolley v. Colvin, 975 F. Supp. 2d 467, 476 (D.N.J.
2013). Importantly, “[t]he claimant bears the burden of proof at steps one through fdur.”
However, “[a]t stedive, the burden of proof and production shifts to the Commissiondr.at
477.




regular basis started to decline due to his lower back acting up and he could no longerhigork
previous pace? A.R. 29 Further, the ALJ natd that in 2006, Plaintiffperformedconstruction
activities, such asroofing, pouring concrete for foundations, light framing work, and heat,
ventilation, air conditioning (HVAC) work, and he did hands on participation.” A.R.T2&n,

in 2007 Plaintiff testified that “his health started to deteriorate and he was not waitkiing level
that he previously worked in 2006.” A.R. 29. Thus, the ALJ found that, while Plaetiified
that he*'was still working 5060 hours a week in 2007e wa “working shorter days and he was
missing days from work.” A.R29. Neverthelessthe ALJ notedhat Plaintiff was*performing

all construction job duties, including operating construction equipmentaarddiihng every aspect
of the job.” A.R. 29.

TheALJ explainedhat Plaintiff in 2008,“reduced his hours to about forty ho[asveek]
because his foot and ankle were swelling and flaring up and heelirerd time being on his feet.”
A.R. 29 As a resultPlaintiff “started to do less taxing work 2008 and mainly did HVAC work,
which was lighter than construction work.” A.R. 29. While Plaintiff was stillkimgy seven days
a week, the ALJ stated that Plaintifforked seven or eight hours on some days, but on other days,
he would merely work an hour or not at @lle to foot swelling.” A.R. 29. In addition, the ALJ
noted that Plaintiff‘missed mayb®ne or two days a week,” but on averagkintiff worked
“close to forty hours a week A.R. 29 Despite missing one or two days a week, the fdluhd
that Plaintiff “did not received any accommodations when working in 200éhd he did not

require any help in performing his duties.” A.R. 2Binally, in 2009, the ALJeportedthat

2 The ALJ found that Plaintiff was sedimployed at all relevant times, and he evaluated Plaintiff's
employment activities under 20 C.F.R. 8§ 404.1575, which is the regulation used to assess whether
a seltemployed individual was engaged in substantial ghaudtivity. SeeRubinson v. Comm’r

of Soc. Sec., 96 F. Supp. 3d 386, 395 (D.N.J. 2015); 20 C.F.R. 8§ 404.1575. All parties agree that
the ALJ applied the appropriate standard, but Plaintiff disagrees with the @dnttusions.




Plaintiff testified that “he worked substantially less and maybay or two per week performing
small jobs,” based on his deteriorating health and foot problems. A.RI&@rtheless, the ALJ
stated that Plaintiff “later indicated that he reduced his work in June or July 2008 ¢o twvee
days a week after havirsgirgery.” A.R. 30.

Furthermorethe ALJ considered Plaintiff's personal and busirtasseturns from P07
through 2010.A.R. 30. After reviewing those tax returrthe ALJgenerallyfoundPlaintiff “was
involved in a host of business enterprises, including a very active construction cowigfany
significant income and expenses.” A.R. 3Vhilethe ALJ noted that Plaintiff's “earnings record
has no posted earnings for the period from 2P080,” hereasoned, “[a]s a sedmployed
individual, he isin a position to decide as to how to report such earnings.” AR.More
specifically, howeverthe ALJ explained:

Indeed, a reviewof the submitted tax returns for 26Q010, which included

personal and business tax returns (Exhibits 11 through 14), documents significant

business income and expenses for these years. The claimant’s 2007 tax returns
document that he had a capital gain of $1,005,237.00 and that he was involved in
partnerships with three LLC companies. The 2007 partnership tax return for

M.G.M. Homes, Inc., documents gross receipt of sales of $1,655,000.00 and a gross

profit of $291,666.00. It appears that this profit was turned into a loss primarily

due to interest payments of $557,441.00, as well as $446,060.00 from ‘other

deductions.’This indicates that this company was very active and that the claimant
was performing substantial gainful activity in 2007.

A.R. 30. The ALJ found that Plaintiff was performing substantial gainful activieép08, as well.
SeeA.R. 3031 In regard to theéhree companigesn 2008 the ALJ found thathose entities had
income of $470,529.00, and tHat]he 2008 partnershifax return from M.G.M. Homes, Inc.,
refleds gross receipt of sales of $7,625,000.00 and ordinary business income ,00%8g6ic]
(Exhibit 12).” A.R. 31.

In sum, the ALJ found that “[tlhe overall record including the claimant’'s testimony

suggests that he was actively involved in his construction business durpegitiaat issue, from



December 31, 2006, the alleged disability onset date, through December 31, 2008, the date he was
last insured for Disability Insurance Benefité\’R. 30. The ALJ continued, “[if further irdicates

that [Plaintiff] rendered services that were significant to the operation of the busidesseined
substantial income from the business,” and that Plaintiff “engaged in stisgainful activity

because his work activitywoelved a significant number of hours, skills, energy output, duties, and
responsibilities, as [compared] to that of unimpaired individuals in the communityre/io the

same or similar business as their means of livelihood.” AORA3 such, the ALJ concluded that
Plaintiff “failed to overcome the burden of proof that he was not engaging in substaiiail

activity from December 31, 2006, the alleged disability onset date, through December 31, 2008,
the date he was last insured for Disability Insurance Benefits,” and tteerBaintiff was not

disabled under the Act and he was not entitled to benefits. A.R. 31.

. STANDARD OF REVIEW

On areview of a final decision of the Commissioner of the Social Secutityristration,
a district court "shall have power to enter, upon the pleadings and transcript rectind, a
judgment affirming, modifying, or reversingd decision of the Commissioner of Social Security,

with or without remanding the cause for a rehearing.”" 42 U.S.C. § 4@88@atthews v. Apfel,

239 F.3d 589, 592 (3d Cir. 2001). The Commissioner's decisions regarding questions of fact are
deemed conclusive on a reviewing court if supported by "substantial evidetiheerecord." 42

U.S.C. 8405(g)seeKnepp v. Apfel, 204 F.3d 78, 83 (3d C2000). While the court must examine

the record in its entirety for purposes of determining whether the Commissiindings are

supported by substantial evidence, Gober v. Matthews, 574 F.2d 772, 776 (3d Cir. 1978), the

standard is highly deferentialJones v. Barnhart, 364 F.3d 501, 503 (3d Cir. 2004ageed,

"substantial evidence" is defined as "more than a mere scintilla,” buh&ss preponderance.



McCrea v. Comm'r of Soc. Se®&70 F.3d 357, 360 (3d Cir. 2004)lt means such relevant

evidence as a reasonable mind might accept as adequRiterimer v. Apfel, 186 F.3d 422, 427

(3d Cir. 1999). A reviewing court is not "empowered to weigh the evidence or substitute its

conclusions for those of the faimhder.” Williams v. Sullivan 970 F.2dL178, 1182 (3d Cir. 1992),

cert. denied507 U.S. 924 (1993)Accordingly, even if there is contrary evidence in the record
that would justify the opposite conclusion, the Commissioner's decision will beduiphtels

supported by the evidenc&eeSimmonds v. Heckler, 807 F.2d 54, 58 (3d Cir. 1986).

Disability insurance benefits may not be paid under the Act unless Plaistiffni@ets the
statutory insured status requiremefse42 U.S.C. § 423(c)Plaintiff must also demonstrate the
"inability to engage in any substantial gainful activity by reason of any algdieterminable
physical or mental impairment which can be expected to result in death or whilekthdr can
be expected to last for a continuous period of not less than 12 mohtHd2.U.S.C. 8§
423(d)(1)(A);seePlummer 186 F.3d at 427An individual is not disabled unless "his physical or
mental impairment or impairments are of such severity that he is not onlg toaal his previous
work but cannot, considering his age, education, and work experience, engage in any other kind
of substantial gainful work which exists in the national economy." 42 U.S.C. 8§ 423(d)(2)(A)
Eligibility for supplemental security income requires the same showingaibidlty. 1d. at 8§ 1382c
(@)(3)(A)(B).

The Act establishes a fivedep sequential process for evaluation by the ALJ to determine
whether an individual is disable@&ee20 C.F.R. § 404.1520First, the ALJ determines whether
the claimant has shown that he or she is not currently engatmabistantial gainful activity.'d.

at 8§ 404.1520(ageeBowen v. Yuckert, 482 U.S. 137, 144 n.5(1987). If a claimant is presently

engaged in any form of substantial gainful activity, he or she is automaticalgdddisability

10



benefits.See20 C.F.R. 8§ 404.1520(bkee alsoBowen 482 U.S. at 140.Second, the ALJ

determines whether the claimant has demonstrated a "severe impairmenttmbmatmn of
impairments" that significantly limitis physical or mental ability to do basic workiaties. 20

C.F.R. 8 404.1520(ckeeBowen 482 U.S. at 1487 n.5. Basic work activities are defined as

"the abilities and aptitudes necessary to do most j@3.C.F.R. § 404.1521(b)lhese activities
include physical functions such as "walking, standing, sitting, lifting, pushingngutiaching,
carrying or handling."ld. A claimant who does not have a severe impairment is not considered
disabled.Id. at § 404.1520(ckeePlummer 186 F.3d at 428.

Third, if the impairment is found to bewsre, the ALJ then determines whether the
impairment meets or is equal to the impairments listed in 20 C.F.R. Pt. 404, Subpt. P., App. 1 (the
"Impairment List"). 20 C.F.R. 8§ 404.1520(a)(4)(iii)lf the claimant demonstrates that his or her
impairments a equal in severity to, or meet those on the Impairment List, the claimant has
satisfied his or her burden of proof and is automatically entitled to benehiezid. at §

404.1520(d)see als®Bowen 482 U.S. at 14@+ n.5. If the specific impairment isot listed, the

ALJ will consider in his or her decision the impairment that most closely satishies listed for
purposes of deciding whether the impairment is medically equivats®.20 C.F.R. 8§
404.1526(a). If there is more than one impairmentetALJ then must consider whether the
combination of impairments is equal to any listed impairmght An impairment or combination
of impairments is basically equivalent to a listed impairment if there are medical firdjagkin
severity to all the criteria for the one most similgilliams, 970 F.2d at 1186.

If the claimant is not conclusively disabled under the criteria set forth inmpairment
List, step three is not satisfied, and the claimant must prove at step four wieethresheetains

the "residal functional capacity'to perform his or her past relevant workk0 C.F.R. §

11



404.1520(e)Bowen 482 U.S. at 141.If the claimant is able to perform previous work, the

claimant is determined to not be disabled. 20 C.F.R. 88 404.1520(e), 416.B20(ei); 482 U.S.

at 14142. The claimant bears the burden of demonstrating an inability to return to thelpaant

work. Plummer 186 F.3d at 428Finally, if it is determined that the claimant is no longer able to
perform his or her previous work, the burden of production then shifts to the Commissioner to
show, at step five, that the "claimant is able to perfornkvaoailable in the national economy."
Bowen 482 U.S. at 1487 n.5;Plummer 186 F.3d at 428This step requires the ALJ to consider

the claimant's residual functional capacity, age, education, and past worierespe20 C.F.R. 8§
404.1520(f). The ALdnust analyze the cumulative effect of all the claimant's impairments in
determining whether the claimant is capable of performing work and not disédble

1. DISCUSSION

a. Substantial Gainful Activity

Plaintiff argues that the ALJ erred by findingttPlaintiff engaged in substantial gainful
activity from December 31, 2006 through December 31, 20UBile Plaintiff concedes thdte
engaged in substantial wopkior to July 1, 2008, Plaintiff contends that he stopped engaging in
substantial gainfuldivity after that datePlaintiff faults“the ALJ [for] completely disregard[ing]
and refus[ing]to address Grille’s testimony regarding when and why he reduced his work
schedule. The ALJ then erroneously determined that Grille engaged in Substamtfal G
Activity throughout the entire year of 2008thout making a determination as to the credibility
or factual basis of the Plaintiff's post July 2008 testimbriyl.’s Br. at pg. 17 (emphasis in the
original). In opposition, Defendant argues thatAhd’s determination is supported by substantial
evidence that Plaintiff was engaged in substantial gainful activity frazeleer 31, 2006 through

December 31, 2008, and as such, Plaintiff is not entitled to ben&fgfendant maintains that

12



Plaintiff simply failed to meet his burden that he was not engaged in suldsgantial activity
through his date of last insursthtus

At Step One, the ALJ “must determine whether an applicant had engaged in sibstant
gainful activity since his [or her] allededisability onset date” through the date of last insured

status Poulos v.Comm'r of Soc. Sec., 474 F.3d 88, 91 (3d Cir. 208&eSmith v. Comm’r of

Soc. Se;.631 F.3d 632, 634 (3d Cir. 2013}ating that the claimant bears the burden of proof
that le or she was not engaged in substantial gainful activity). Substantial vieity @& defined

as “work activity that involves doing significant physical or mental activities.” CI.R. 8
404.1572(a)seeRubinson 96 F. Supp. 3d at 395. Work activigystill substantial “even if it is

done on a paime basis or if you do less, get paid less, or have less responsibility than when you
worked before.”|d. Gainful activity is defined as “work activity that you do for pay or profit,”
and it is gainfuFwhether or not a profit is realized.” 20 C.F.R. § 404.157Z&¢Rubinson 96

F. Supp. 3d at 395.

Furthermore when an individual is seémployed three tests are used to determine
whether thatindividual has engaged in substantial gainful activitySee 20 C.F.R. §
404.1575(a)(2)(i)dii); Rubinson 96 F. Supp. 3d at 395. However, if the ALJ finds that the
individual engaged in substantial gainful activity undee first test,then the individual is
considered to have engaged in substantial gainful activity under the other tw&&e28.C.F.R.

8 404.1575(a)(2)(#Hiii)); Rubinson 96 F. Supp. 3d at 395. The ALJ is required to address all three
tests only if he or she finds that the individual was not engaged in substantial gztimityl. See

20 C.F.R. 8§ 404.1575(a)(2X{i); Rubinson 96 F. Supp. 3d at 395 (“Thereafter, the ALJ only
turns to the second and/or third tests, in the event the ALJ determines thaintla@tctioes not

meet the [substantial gainful activity] requirements of the first test.”).ettne first testa self

13



employed individubengages in substantial gainful activity if he or she “renders serviagearth
significant to the operation of the business and received a substantial income fronintgsiitis
20 C.F.R. § 404.1575(a)(2)(8ee20 C.F.R. § 404.1575(1§}).

In the instant mattethe ALJ foundhat Plaintiff failed to overcome the burden that he was
not engaged in substantial gainful activity through the date of last instmics A.R. 30. In
regard to whether Plaintiff rendered significant services to his contpamygh December 31,
2008 the ALJ found that “claimant’s testimony suggests that he was actively idvivivieis
construction business during the period at issues,” and that Plaintiff had worked igagignif
amount of hours at his construction business throughout 2B88A.R. 30;see als@0 C.F.R. §
404.1575(a)(2)(i). In particulathe ALJfoundthat Plaintiff testified that “[h]e was still working
seven days a wegik 2008], but not always eight hours aydaand that “he missed maybe one or
two days a week.” A.R. 29The ALJfurtherfound that Plaintiff‘reduced his work hours to about
forty hours [a weeln 2008] because his foot and ankle were swelled and flaring up and he had a
hard time being on his feet.” A.R. 29. In that connection, the rdtddthat Plaintiff “did not
receive any accommodations when working in 2008, except for taking time officanat require
any help in performing his duties.” A.R. 29. In regard to his work activity in 200ALJ found
that Plaintiff “worked substantially less and maybe a day or two per wekkmpag small jobs.

He asserted he had to reduce his work because of his health and foot proBld#n80. Finally,
the ALJnoted that Plaintiff “later indicatd that he reduced his work in June or July 2008 to one

to one or two days a week.” A.R. 30.

3 As statedsupra, the All found that Plaintiff was sefmployed at all relevant timesiowever,
becaus¢he ALJfound that Plaintiff was engaged in substantial gainful actunter the first test
hedid not address the second and third teSee20 C.F.R. § 404.1575(&2)(i); see als&Rubinson,
96 F. Supp. 3d at 395.

14



NeverthelessPlaintiff's counsel argues that, “[b]Jeginning_in 2008 through his July 2008

dramatic reduction in work, he continued to wind down and also reduced the type of work he

performed.... As such, he frequently missed 1 or 2 days of work per week. But on average, he
still worked about 40 hours a week up until July 2008.” Pl.’s Br. at 20 (emphasis in the ariginal)
Plaintiff's counsel further argeehat, “[b]y July of 2008Grille greatly reduced his work activities

and began to work substantially less, just took small jobs, and only worked 1 or 2 days a week and
would try to ‘squeak out’ an-Bour day on those 1 to 2 days per week he workietl.(Emphass

in the original). Relying onFargnoli v. Massanark47 F.3d 34, 42 (3d Cir. 2001), Plaintiff's

counsel contends that the ALJ was required to make an explicit credibilityndetgon when he
refused to consider Plaintiff's testimony that he experienced a dcanedtiction in his work
activity after July 1, 2008Thus,Plaintiff's counsefequests that the Court vacate and remand the
ALJ’s decision.

However, Plaintiff's reliance offrargnoliis misplaced. In Fargnoli the Third Circuit
declaredhatit “has long been concerned with ALJ opinions that fail properly to consider, discuss
and weigh relevant medical evidencdzargnoli 247 F.3d at 42. At Step Four, which requeies
residual fuwtional capacityassessmenthe Third Circuitstated, “[w]here there is conflicting
probative evidence in the record, we recognize a particularly acute need foltaaragap of the
reasoning behind the ALJ’'s conclusions, and will vacate and remandeavbase such an
explanation is not provided.ld. However, he court explained, “Although we do not expect the
ALJ to make reference to every relevant treatment note in a case where the claimant... h
voluminous medical records, we do expect the ALJ, as the factfinder, to considerlaatedha
medical evidence in the record cateint with his responsibilities under the regulations and case

law.” 1d. Stated differently, an “ALJ must weigh the credibility of the medicalexvie¢ and non
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medical evidence before him to determine a claimant’s [residual functional tghpadiensidk

v. Barnhart, 245 Fed. App’x 176, 181 (3d Cir. 2Q@€kglrizarry v. Barnhart233 Fed. App’x 189,

192 (3d Cir. 2007) (“Because the ALJ did not discuss all of the relevant evidence or explain his
rejection of medical evidence offered by [claimant]..s, decision is unsupported by substantial
evidence.”). However, in this caseéhe ALJ never proceeded paStep One More importantly,

there is no medical evidence in the administrative retordupport his claim for disability
insurance benefits SeeFargnoli 247 F.3d at 42Yensick 245 Fed. App'x at 181. Accordingly,
Fargnoli is not helpful.

While Plaintiff seeks to characterize the issueadailure to make an exjuit credibility
determination,the relevant inquiryhere is whetherthe ALJ properly evaluatedPlaintiff's
testimony, as well as his personal and business tax returns, to determihervifiaintiff had
engaged in substantial gainful activity through December 31, 2008. When considering the recor
as a wholeeven if there is contrary evidence in the record, an ALJ’s decision will be upheld as

long as it is supported by the eviden&e2eSimmonds807 F.2d at 58; Malloy v. Comm’r of Soc.

Sec, 306 Fed. App’x 761, 764 (3d Cir. 2009) (“The presence of evidence in the record that
supports a contrary conclusion does not undermine the Commissioner’s decision so long as the

record provides substantial support for that decisios€g alsddorodenski v. Comm’r of Soc.

Sec, 215 Fed. App’x 183, 186 (3d Cir. 2007) (“In determining whketthere is substantial

evidence to support the ALJ’s conclusion, we consider the record as a whola¥,the ALJ’'s

4 A district court cannot consider evidence extrinsic to the administrativedrétassessing
whether there is substantial evidence to support the ALJ’s deciSieeMatthews 239 F.3d at
593;see alsd.loyd v. Barnhart, 47 Fed. App’x 135, 137-138 (3d Cir. 2002) (stating that, because
district courts have no fact finding role in social security cases, that coast 6nly rely on the
administrative record” as provided by the ALJ). Here, while it issiptes Plaintiff submitted
medical records at the hearing, the administrative relsefae this Court does not contain any
medical recordsthis Court must onlyely on the evidencen appeal
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decision will not be disturbedhenthe ALJexhaustively considers the evidence in record, and
reasonable mirgdcouldaccept such evidee as adequate to support such a conclusee

Perkins v. Barnhart, 79 Fed. App’x 512, 88#5 (3d Cir. 2003)stating that, since the ALJ

exhaustively considered the evidence in the re¢bed¢ourt concludethe claimant’s argument
here amounts too more than a disagreememith the ALJ’s decision, which is soundly supported

by substantial evidence."see alsWilliams, 970 F.2d at 1182lummer 186 F.3d at 427.

Here, it is clear that the ALJ performed an exhaustive examination of all@fittence in
the record, including Plaintiff's own testimony and his tax returns, andhbeg is substantial
evidence that Plaintiff rendered significant services to the operation dfukisess through
December 31, 2008See20 C.F.R. § 404.1575(lfitating that a seléemployed individual, who
employs more than one other individual, provides significant services if he oresgers
management services for more than 45 hours a month regardless of the total management
required by the business.”On two separate occasior¥aintiff testified that he was working
approximately forty hours a week in 2008, and thabrig missed one or two days a weeRee
A.R. 40,44-45. In addition,Plaintiff testified that he did not receiamy accommodationsor
did he require any help in performing his duti&eeA.R. 45. Beginning in 2009Plaintiff stated
thathe begarworking substantially less hours, and that he was started working a day or two per

week® SeeA.R. 4546. Based on that evidencthere is substantial evidence tHintiff

®> As statedsupra Plaintiff's counsel argues thatb]y July of 2008Grille greatly reduced his
work activities and began to work substantially less, just took small jobs, and onlydwlooke?
days a week and would try to ‘squeak out’ amo8ir day on those 1 to 2 days per week he worked.”
Pl’s Br. at pg.20 (emphasis in the original).However, Plaintiff's counsel mischaracterizes
Plaintiff's testimony,sincePlaintiff made those comments in connection with his work activities
in 2009. Thus,Plaintiff s comments do not support thesitionthathe experiened a “dramatic
reduction” of work activities ireither June or July a2008. Rather,Plaintiff simply testified
somewhat vaguelythat he reduced his work activities after he saw his orthopedisgthwas
“sometime in June, July” of 2008. A.R. 47-48.
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rendered management services for more than 45 hours per month. NevertPlaiess
inconsistentlytestified that he stopped working full weeks in either June or July of ZR8EA.R.
4748. However,even if Plaintiff started working one to two days a week in 2008, there is
substantial evidence that he continued to work more than 45 hours per sioogRlaintiff
testified that he often woekl eight hoursa day in both 2008 and 2009SeeA.R. 40, 45-46.
Finally, the ALJalsorelied upon Plaintiff's personal and business tax returnshaflnd that
those tax returns supported the conclusion that Plaintiff was engaged in subsanftibagtivity
through December 31, 2008istilled to its esence, Plaintiff's argument here amounts to nothing
more than a mere disagreement with the ALJ’s ultimate decision, which is iresuff@ overturn
thatdecision. SeePerkins 79 Fed. App’x at 514-515.

In addition there is also substantial evidence in the record that Plaintiff receivedrdidist
income fromhis business through December 31, 20&&e20 C.F.R. § 404.1575(¢3tating that
an individual received substantial income if his or her countable incemaims comparable to
his or her pralisability income)seeRubinson 96 F. Supp. 3d at 398. In his written decision, the
ALJ found that Plaintiff had received substantial income from his construction Bjsme “[a]
review of [Plaintiff's personalrad business] tax returns documents that the claimant was involved
in a host of business enterprises, including a very active construction complarsygnificant
income and expenses.” A.R. 30. Atthe hearing, Plaintiff testified that hechaicawv... aninimal
check each week” from the company for his labor, but he “didn’t really, reatllyagd until, until
closing” of a house. A.R. 41. He explained, “I don’t think 2007 was too heavy. A lot of our
closingscame in | think 2008.” A.R. 41Furthermoe, after reviewinghis personal and business
tax returns the ALJ found that Plaintiff made a significant amount of income in 2008, wh&h

finding that Plaintiff does not appear to disputeeA.R. 30-31; Williams, 970 F.2d at 1182

18



(stating that thereviewing court is not “empowered toeigh the evidence or substitute its
conclusions for those of the fafmhder."). To the contrary, Plaintiftoncedeshat he performed
substantial gainful activityprior to July 1, 2008, antle hasfailed to submitevidence that he
stoppedloing so after that date, albeit he testifieteisponse to his counsel’s questiongieneral
fashion,that he might have curtailed some of his activities at that time.

Accordingly, there is substantial evidence to support the ALJ’s conclusion thatffPlaint
engaged in substantial gainful activity throughiwt entire year c2008. SeePlummey 183 F.3d
at 428 (“If a claimant is found to be engaged in substantial actiié disability claim will be
denied.”);see20 C.F.R. § 404.1575(a)(2)(i)#).

b. The Disability Onset Date

Plaintiff alsocontendghat the ALJerredby not allowing Plaintiff to amend s alleged
disability onset datédrom December31, 2006 to Julyl, 2008to conform with the evidence
adduced at the hearingn particular,Plaintiff argues that the AL.Jdn his written decisiorgither
ignored omisstated pertinergvidencethatclearly established that Plaintiff stopped engaging in
substantiabainful activity after July 1, 2008. Had the ALJ consideredekidence, hargues
the ALJwould have beerrompelled to grarltis request to amend the onset ddteopposition,
Defendant arguethat the ALJactedwithin his authority to establish traisability onset date,
pursuant to Social Security Ruling-28, and that the ALJ did not abubés discretionwhen he

denied Plaintiff's request to amend teteto July 1, 2008.

® Defendant does not dispute that the ALJ is permitted to amend the onset date, if aigp Seei

SSR 8320,1983 SSR LEXIS 25, at *4 (“A change in the alleged onset date may be provided in a
Form SSA5002 (Report of Contract), a letter, another document, or éimaanht’s testimony at a
hearing.”).
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Social Security Ruling 820“provides ALJs with an analytical framewaior determining

a disability onset date.Newell v. Comm’r of Soc. Sec., 347 F.3d 541, 548 (3d Cir. 2003) (citing

SSR 8320, 1983 SSR LEXIS 25, at j1seePerez v. Comm’r of Soc. Sec., 521 Fed. App’x 51,

56 (3d Cir. 2013).That Ruling states, “[ijn addition to determining that an individual is disabled,
the decisionmaker must also establish the onset date of disab8BR’'8320,1983 SSR LEXIS

25, at *1;seeMcAdams v. Secretary of Health and Human 8&y726 F. Supp. 579, 587 (D.N.J.

1989) (stating thathe task ofthe district court in reviewinghe ALJ's onset determination is
whether the chosen onset date is supported by substantial eyidd@ineg onsetdateof disability

is defined as ‘the first day an individualdsabled as defined in the Act and the regulations.”
Perez 521 Fed. App’x at 56 (quotinBSR 8320, 1983 SSR LEXIS 25, at?); see42 U.S.C. §
423(d)(1)(A). In regard to disabilities witla nontraumatic origin, “[tjhe starting point in
determining the date of onset of disability is the individual’s statement as tothvelisability
began.” SSR 8320,1983 SSR LEXIS 25, a4 seePerez 521 Fed. App’x at 56. The ALJ is also
permitted to consider the individual's work history, as well as his or her meglcatis. SeeSSR
83-20, 1983 SSR LEXIS 25, a4 {“The weight to be given any of the relevant evidence depends

on the individual cse.”), see alsiNewell, 347 F.3d at 548 n.@\everthelessithe date alleged by

theindividual should be used if it is consistent with all the evidence availabsSR 8320, 1983

SSR LEXIS 25, at *3seePerez 521 Fed. App’x at 56ee alsd-agars v.Comm’r of Soc. Seg¢.
No. 08-5775, 2009 U.S. Dist. LEXIS 121083, at *23 (D.N.J. Dec. 30, 2009).

In the instant mattethe ALJnoted that“[a]t the conclusion of the hearing, the claimant’s
attorney requested to amend the date on which his disability began to July 2008, which the
undersigned took under advisemenf’R. 23. Neverthelessthe ALJ denied Plaintiff's request

to amend his onset ddtieecause the claimant testified that his disgbbegan on December 31,
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2006.” A.R. 23. While Plaintiff again contends that the ALJ failed to consither fact that
Plaintiff stopped working full weeks in either June or July of @3 discusseduprathe ALJ
did note Plaintiff's testimony in that regardNonethelessas the ALJ accurately recounted
Plaintiff unequivocally testified that his alleged disability onset dateDreagmber 31, 200&nd
he also providd an explanation

ALJ: All right, Mr. Grille, it's my understanding you alleged that yaiisability
began on December 31st of 2006, is twatect?

GRILLE: Yes.

ALJ: Okay, what is significant about this date? Why is that the day you aliegted
your disability began?

GRILLE: Well, on or around that time wemy ability to atually [do] work on a
regular basis, you know [was] starting to decline. The, you know, years ago, prior
to that | was you know six, seven days a week, lower back, foot starteg agfi
and | was just unable to work [at] that you know, pace that | was prior to this.

A.R. 38. While an individual's statement as to whée tisbility began ismportantevidencean
determining an onset date, it is not the only facBeePerez 521 Fed. App’x at 58ewell, 347
F.3d at 548 n.6.The ALJ may also consider the individual's work activiteesl themedical
evidence. Id. In regard to his work activities, Plaintiff testified that his health continuously
deteriorated from December 31, 2006 through December 31, ZB88A.R. 3846. However

the administrative ecordon this appeatloes not contain any medical record&eeSSR 8320,
1983 SSR LEXIS 25, at *4 (stating that “medical evidence serves as tharypetemenin the
onset determination.”)Based on the available recote ALJ properly relied upon Plaintiff's
statement as to when his disability beg8eeSSR 8-20, 1983 SSR LEXIS 25, at *3 (stating that
“the date alleged by the individual should be used if it is consistent with all the evidenc
available.”). Moreover Plaintiff's alleged disability onset date is consistent wigtesimony as

to his work atvities, sincePlaintiff testified that, startingni December 2006, he experienced a

continuous worseningf his health through December 20@eeA.R. 3846. After reviewing the
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administrative record, this Court concludes that the ALJ’'s determindtldacember 31, 2006 as
the disability onset date is supported by substantial evidGesMcAdams 726 F. Supp. at 587.
V. CONLCUSION
For the reasons set forth above, the Court finds that the ALJ’s decision is supported by
substantial evidence in thiecord. Accordingly, the ALJ’s decision is affirmed, and Plaintiff's

Complaint is dismissed.

DATE: October 252016

/s/ Freda L. Wolfson
The Honorable Freda L. Wolfson
United States District Judge
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