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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ROBERT SMALL,

P laintiff,
Civ. No. 15-8886
V.
OPINION
CHARLES WARREN et al.,

Defendang.

THOMPSON, U.S.D.J.

INTRODUCTION

This matter comebefore the Court upon the Motion to Strikéfirmative Defenses from
the Answer to the Amended Complaidiled by Plaintiff Robert Smal“Plaintiff’). (ECF No.
64.) Defendants University Correctional Healihre and Jennifer Farestad (collectively,
“Respondent Defendants”) oppose, and file a Cross Motion to Compel Plkonfifhive Claims
With Prejudice. (ECF No. 6yThe Court has decided the Motion on the written submissions of
the parties, pursuant to Local Rule 78.1(b). For the reasons stated Rda@itiff’'s Motion to
Strike is granted in part and denied in part, and Respondent Defendants’ Gtiossti
Compel Waliver is denied.

BACKGROUND

This case arises from the treatment of Plaintiff, a prisoner at South V&batisPrison.
(Am. Compl. T 5, ECF No. 37Blaintiff has paraplegia, aradegesthat he is being denied
appropriate medical supplies in contravention of his constituti@and statutory rightgld. at 2.)
Plaintiff fled a Complaint ofbecember 28, 2015 (ECF No.dnd an Amended Complaint on

August 24, 2018The Amended Complaint alleges violation of the Americans with Digegbilit
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Act (the “ADA”), 42 U.S.C. § 12132Am. Compl. 11 7£75); retaliation in violation of the
ADA, 42 U.S.C. § 12203(a)id. 11 76-79); violation of the Eigtit Amendment id. 1 86-90);
and violation of the Fourteenth Amendmeiak [ 9198).

On October 2, 2018, Respondent Defendants filed Aveiwver to the Amended
Complaint. (ECF No. 55.)The Answer either admits or denies ealidggation complained in the
Amended Complaint, and additionally includéssty-four “Separate Defense[s].Id.) The
Separate Defenses aver good faith on the part of Respondent DefeBdpatafe Defense Nos.
1, 9, 10, 26jand a lack of wilful misconduct (No. 1and deliberate indifference (No. 3They
also allege failure to state a claim. (Nos. 2, 4, 29.) They assert defemrstoe New Jersey
Tort ClaimsAct (the “NJTCA”), N.J.S.A859:1-1, et seqg. (Nos. 6-8, 12, 13, 15, 18}the New
Jersey Charitable Immunity Act, N.J.S&2A:53A-7 (No. 5) the Affidavit of Merit Statute,
N.J.S.A.82A:53a27 (No. 32); the New Jersey Punitive Damages Act, N.J&2A:15-5.9
(No. 33); and N.J.S.A 30:4-16 et seg. (No. 27).They claim “all affirmative defenses available
pursuant to the Prison Litigation Reform Act of 1995” (No. 28) and specifitaliyre to
exhaust administrative remedies (No.T¥)e Separate Deffises include those typically
associated with negligence actions, including a lack of duty and a lack of pgeoxianase(Nos.
22-25.) They state that Plaintiff is not entitled to punitive or exemplary damargaterest on
monetary damages. (Nos., 1&.) They cite statuteof limitations as well as waiver, laches, and
“collateral estoppel and/or equitable estoppel.” (Nos. 1421.9 Andtwo Separate Defenses
reserve the right to assert more defenses in the future. (Nos. 34,084.of the Separate
Defenses assert facts to supportrtiegal arguments.

On October 23, 2018, Plaintiff moved to strike various defenses asserted\nsther.

(ECF No. 64.) Respondent Defendants opposed the Matiddovember 5, 2018. (ECF No. 64.)



This Opposition included a Cross Motitm require Plaintiff to waive with prejudice any claims
not asserted in the First Amended Complaihtl.) The Court ordered that it would entertain no
further briefing onthe Motion and Cross Motion (ECF No. 69)dlgh Plaintiff noted for the
record his opposition to the Cross Motion (ECF No. 71). The Motion and Cross Mation ar
presently before the Court.

LEGAL STANDARD

Rule 12(f) of the Federal Rules of Civil Procedure states, “The cawyrtstnke from a
pleadingan insufficient defense or any redundant, immaterial, impertinent, odaloas
matter.”“Motions to strike. . . are‘not favored and usually will be denied unless the allegations
have no possible relation to the controversy and may cause prejudice to one diethequaf
the allegations confuse the isstieJonka Corp. v. Rose Art Indus.,, Inc., 836 F. Supp. 200, 217
(D.N.J. 1993) (citingRiver Road Devel. Corp. v. Carlson Corp., 1990 WL 69085, at*2 (E.D. Pa.
May 23, 1990))A defense may be strkionly if its insufficiency is‘clearly apparent.”
Cipollonev. Liggett Grp., Inc., 789 F.2d 181, 188 (3d Cir. 1986) (internal citations omitt&al
Rule 12(fymotion is not meant to determine unclear or disputed questions 6ABWC v.
Modular Homes, Inc., 859 F. Supp. 117, 120 (D.N.J. 1994) (citimye Sunrise Sec. Litig., 818
F. Supp. 830, 840 (E.D. Pa. 1998nited Statesv. Fairchild Indus., Inc., 766 F. Supp. 405, 408
(D. Md. 1991)).A district court has “broad discretion” in determinimghether striking a defense
is appropriate Disability RightsN.J., Inc. v. Velez, 2011 WL 4436550, at*2 (D.N.J. Sept. 23,
2011) (citing Hanover Ins. Co.v. Ryan, 619 F. Supp. 2d 127, 132 (E.D. Pa. 2007)).

DISCUSSION

Defenses That Are Redundant or To&/ague to Provide Notice Will Be Struck
Respondent Defendants’ Answer is not a model of brevity or ciMiéyy ofits Separate

Defenses are redundantany are vague, and many are seemingly irrelevant to this case.



Nevertheless;[t]he purpose of requign the defendant to plead available affirmative defenses in
his answer is to avoid surprise and undue prejudice by providing the plaintiff wik aod the
opportunity to demonstrate why the affirmative defense should not sut&ebthson v.
Johnson, 313 F.3d 128, 13435 (3d Cir. 2002) Under tlis standard of notice pleadingie Court
will strike only those defenses that are clearly redundaateoso vague as to provide Plaintiff
inadequatenotice of the defense asserted.

First, Respondent Defendantaise good faith as a defense four separate times.
(Compare Separate Defend¢o. 1 (“Defendants acted in good faith and without fraud or
malice.”), with No. 9 (“Defendants are not liable for acts taken in good faitarig,No. 10
(“Defendants are not liable for acts taken in good faith in the enforceshany law. . . ), and
No. 26 (“Defendants acted in good faith . .. .Bgcause these are redant, the Court strikes
all but the first of these Separate Defenses.

Second, iree Separate Defenses allege, in effect, failure to state a claimpdre
Separate Defense No. 2 (“Defendants did not deprive Plaintiff of any piagviege or
immunity seured to him by the Constitution and laws of the United Stategtf) No. 4
(“Plaintiff's [Amended] Complaint fails to state a cause of action.”),and No. 29 (‘Plaintiff
has failed to allege any facts which support a claim(s) under the fedstate constitutions, or
under any federal, state, or local statutes or regulation3fig)Courtretainsthe most expansive
of these defensebl¢. 4) and strike the rest

Third, Respondent Defendants twice reserve the rigaitend their Answeaind asse
more affirmative defensegSeparate Defense N@&i, 34.) Leaving aside the question of
whether such a reservation of rights has any legal effect, redundancy is unecedisa latter

of theseSeparate Defenses is struck.



Addtionally, wo defenses alleged at@ vague to provide Plaintiff with adequate notice
of what is being allegedl'he Twenty-Seventh Separate Deferstates, “Defendants are immune
from civil liability for any damages sought by Plaintiff pursuant to N.J.$.30:4-16 et seq.”
Respondent Defendants cannot point to a broad swath of statutory sections amdpigealaam
“immunity.” If Respondent Defendants wish to claim immunity based on a parti@dsors or
subsection, they should state that plainly rather thanBamndiff to huntthrough New Jersey
state law.This defense is strudior vagueness

Similarly, the TwentyEight Separate Defense asserts “all affirmative defenses available
pursuant to the Prison Litigation Reform Act of 1995tie Prison Litigation Refm Actis a
lengthy piece of legislationcodified in scattered sections throughout the U.S. Goldéming
“all affrmative defenses” in that law does not provide Plaintifthvair notice of the defenses
that hewill need to confront in this case. Tliefense, therefores struck.

However, the Court will not strike any other Separate Defenses on the grounds of
vaguenessincluding those that summarilgite “applicable Statutes of Limitations waiver,”
“laches,” and “collateral estoppel and/or equitabstoppel.” (Separate Defense Nb&. 18-21.)
While these defenses provide no further specificity, Plaintiff icgritly on notice of what
these affirmative defenses ent&llaintiff can examine the relevant statutes of imitations and
research thee legal doctrines to determine how thaght apply to this case.

Plaintiff argues that several of tdefensesaised—namely thoserising under the
NJTCAand theCharitable Immunity Acf{Separate Defense N&s8, 12, 13, 15, 18)-do not

apply to the constitutional and statutory causes of action alleged in the Ahteonplaint.



However, Plaintiff cites no binding precedent demonstrating that these eefmsiot apply,so
theinsufficiency of these defensés not“clearly apparat.” Cipollone, 789 F.2dat188
Moreover,these Separate Defenses cite specific statutory sections, puttintff Pimotice of
therelevant law that Respondent Defendants seek to appdy Court will therefore allow these
defenses to remain.

Severalof the Separate Defensagpear to be better suitéala negligence claithan the
constitutional and ADA claims alleged in the Amended Compldidbs. 2225.) But these
defenses may still be applicable in an oblique way, and so are not sp inle#fcient to merit
striking. For example, the Twentyhird Separate Defense alleges that “[a]ny and all damages
suffered by Plaintiff were due to Plaintiff's own negligence or that af tharties over whom
Defendants had no control.” Although thiefenses phrased in the language of tort and agency
law, it raises the plausiblelefense that any harm done to Plaintiff was of Plaintiff's own making,
or the making of some third parfihe TwentyFourth Defense alleges a lack of proximate
cause, which is at lebplausibly relevant to a § 1983 action where a plaintiff must prove that a
“person . . . subject[ed]” him ocause[d] [him] to be subjected .. . to the deprivation of .. .
rights, privieges or immunitie’s (emphasis addedjhe Court wil not strike these defenses.

Finally, Plaintiff argues that many defenses should be struck because theyp@dot
sufficient facts or deonstrate how the defenses alleged are grounded irBlatweturning to the

standard of notice pleadingee Robinson, 313 F.3dat134-35, the remaining defensdsare as

1 Plaintiff cites to cases holding that tNGTCA’snotice provision, N.J.S.A59:88, does not
apply to actions brought under 42 U.S.C. § 133 wneider v. Snonini, 749 A.2d 336, 3556
(N.J. 2000);Fuchillav. Layman, 537 A.2d 652, 661 (N.J. 1988)r theADA ; Forcellav. City of
Ocean City, 70 F. Supp. 2d 512, 514 (D.N.J. 19B\t the Answer does not assert defenses
under the notice provision, and Plaintiff has not presented the Courlegatfauthority showing
thatany otheMNJTCA provisions do not apply 1 1983 or ADA claims.



they may be, provide Plaintiff with sufficient notice of ttefenses that Responddhfendants
wish to raise.
I. Respondent Defendants’ Cross Motion to Compel Waiver Is Denied

According to Respondent Defendardairtiff may seek to amend the Amended
Complaint as more factserevealed during discovery, and that this wil lead to “a gegbe
cycle of applicationgby Respondent Bfendantsio the Court to amend [the Answer] each time
[P]laintiff interposgs] new facts or claim8 (Def.’s Br. at 9, ECF No. 61.) Respondent
Defendants therefore move the Court to head this problem off abis byequiing Plaintiff to
waive with prejudice any claims other than those asserted in theA\Riestded Complaint.

Respondent Defendants do not citeand the Court is not aware af)y legal authority
that would supporthis kind oforder In fact, such an order woukbntradict the Court’s
obligation to “freely give leave [to amend the pleadings] when justice sogedlied. R. Civ.
P. 15(a)(2) Respondent Defendants’ Cross Motion is therefore denied.

CONCLUSION

For the foregoing reasons, Plaintiff’'s Motion to Strike is granted in pdrtianied in
part, and Respondent Defendants’ Cross Motion to Compel Waiver is .d&niegpropriate

order will follow.

Date: 12/3/2018 /s/ Anne E. Thonpson
ANNE E. THOMPSON, U.S.D.J.
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