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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

CHUBB INA HOLDINGS INC.,et al.
Plaintiffs, . Civil Action No.16-2354 ELW)(DEA)
v. . MEMORANDUM ORDER
MICHAEL CHANG, et al.

Defendant.

This matter comes before the Court on a motion [ECF Ndayg@aintiffsChubb
INA Holdings, Inc. (f/k/a The Chubb Corporation) arelderal Insurance Company
(collectively “Chubb”or “Plaintiff”) to expedite discovery. Defendants oppose the motion.
The Court decides the matter without oral argument pursuant to Federal Rule of Civil
Procedure 78 and Local Civil Rule 78.1. For the reasons below, the motion is denied.

|. Background?

This action arises out of allegations that Defendants Michael CfangerPresident
of Chubb’s Real Estate and Hospitality Division, and Endurance Services Ltd. (&BodUr
improperly targeted and solicited employees of Chubb for employment with Enduranc
Chang left Chubb for employment with Endurance on or about February 9, 2016. Itis alleged
that n violation of a non-solicitation provision in an agreement with Chubb, Chang indirectly
solicited Chubb employees by assisting Endurance’s Senior Vice PresidemhahH
ResourcesTony Chimera, in recruiting Chubb personnel. Plaintiffs believe that Chang

identified forChimeraa number of his formeaolleaguesvho had the skills and experience

! The factual allegations recited herein are taken frtamtiff's Amended Complaint (ECF N@) unless
otherwise specified. Thejo not represent any factual findings on the part of the Court.
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that Endurance needed. After “perfunctory telephone emaglsvithout the benefit of
resumes,Endurance made employment offers to certain Chubb employees. ECF No. 7 at
5. The compensatidéndurance offered was allegedly greatly in excess of market rates and,
in some cases, aimadbublethe employeesturrent compnsation.

Ultimately, Endurance made employment offers to fourteen Chubb employees in the
Real Estate and Howality Division, and eleven accepted (the “Former Chubb Employees”).
The Former Chubb Employees all notified Chubb of their resignations on April 22, 2016.
Plaintiff alleges thatthis mass resignation waeordinated and designed to cripple Chubb’s
Real Estat@nd Hospitality Division.

Additionally, Plaintiff alleges thageveral of the Former Chubb Employees, as well as
defendants Chang and Bty Betts,have in their possession confidential information
belonging to Chubb. For example, Chubb alleges that certain former em@cgessed
Chubb’s computer system prior to their resignations and removed Chubb’s “confidential
business records.” ECF No. 7 at 1 8. The Amended Comp&mtorththefollowing
specific instances:

1. In February, March and April 2016, Bentley Betts sent 17 emails to his personal
accountcontaining Chubb’sc¢onfidential informatiori? ECF No. 7 at { 65.

2. Michael Chang sent emails to his personal account twice in December 2015 and

once in January 2016 containing Chubb’s “confidential informatidah.”

2These emails as well as those sent by Chang are attached as Exhibits toatei®edf Nicholas J. Pappas
(ECF No. 203). However, the emailsave been redacted and the attachments have been omitted, so the Court is
unable to discern from the emails themselves the exact nature of the caationsi



3. Three of the Former Chubb Employees accessed and saved files from Chubb’s
internal network onto a personal hard drive or cloud storage. Chubb alleges upon information
and belief that these files contained Chubb’s confidential information.

According to the Amended Complaint, it is Chubbdicy not to permitnemployee
to remove confidential information from Chubb offices, except when necessarydompéaré
or herjob responsibilities.Chubb further contends that these employees’ transfer of
confidential information was not done for a valid business reason on behalf of Chubb, but
solely for their own personal benefit and/or for the benefit of Endurance.

The Amended Complaint contains nine courfiy:Breach of Contract against Chang;
(2) Breach of Fiduciary Duty against Chang and B€BsAiding and Abetting Breach of
Fiduciary Duty againdEndurance; (4) Misappropriation and Misuse Of Trade Secrets and
Confidential Informationn violation ofNew Jersey Trade Secrets Act, N.J.S.A. 5818t
seq. (“NJTSA"against all Defendants; (5) Tortious Interference With Existing and
ProspectiveContractual and Business Relationshagainst all Defendants; (€)ivil
Conspiracyagainst all Defendant§7) Unfair Competitioragainst all Defendants; (8)njust
Enrichmentagainst all Defendants; (®)olation of the Computer Fraud and Abuse Act, 18
U.S.C. § 1030against all Defendants.

The parties conferred on April 28 and 29, 2016 regarding the issue of expedited
discovery. As a resultDefendants agreed to provide the followmgterialso Chubb on an
expedited basig1) emailcommunications between the Endurance Humaouress
executive Tony Chimera, and the Former Chubb Employees concerning their recruitment by

Endurance;2) emailcommunicationdetween Chang and the Former Chubb employees; and



(3) Chimera’s fileregarding the recruitment of the Chubb employees. Defendants declined to
providetheadditional discovery that Chubb sought on an expedited basis.

Chubb raised the issue of expedited discovery with the Court, and on May 11, 2016,
the Court held &lephoneconference In response to Chubb’s expressed concerns about the
misappropriation and misuse of Chubb’s confidential informabafiendantslid not deny
that the Former Chubb Employees may have Chubb information in their possession, but rather
indicated thato the exent thatany such information was in their possession, it was obtained
in the ordinary course of their employment with Chubb. Defendants fadvesedthat they
were taking steps to ensure that no Chubb information would reach EnduFan@xample
the Former Chubb Employeegecutedaicknowledgements that they would not bring or
disclose any Chubb information to Enduranaeaddition,Defendantscounsel advised that
it wasin the process of collecting any hard copy Chubb documents and identifying any
materal in electronic form still in the Former Chubb Employees’ possess$tarther,

Defendants statetthat there were no additional Chubb employees in the Hipipgline.” Tr.
19.

The Court deferred Chubb’s request for leave to file a motion for expedited discover
until after production of (1) the acknowledgements signed by the Former Chubb Employee
(2) asigned acknowledgement by Chimera that there are no additional Chubb employees in
thehiring “pipeline”; and(3) the three categories of documents that the Defendants had
alreadyagreed to produce. The Court noted that if, after receiving these items, Chubb
remained unsatisfied, Chubb was permittedle its motion. The Court concluded the

conference with a recommendation that the part@& together to develop a protocol



pursuant to which Chubb could examine data on various portable electronic devices in
possession of the Former Chubb Employees.

According toDefendantsimmediately after execution of the Stipulated Discovery
Confidentiality Order on May 13, 201Befendats produced the acknowledgements and the
three categories of documentSeeECF No. 41-2 at Ex. A (signed acknowledgemen@).

May 16, 2016, Defendants provided a declaration f@nmerastatingthat “Endurance has

not hired, and is not currently seeking to hire, any other Chubb empldyess.are

currently no applications under consideration from, and no offers outstandamyome

currently employed by Chubb. At the present time, Endurance is not responding to inquiries
or expressions of interest from current Chubb employees.” ECF No. 41-3.

Also, on May 13h, Defendants returned to Chubb all of the hard copy documents that
remained in the possession of the Former Chubb Employees folltvaingesignations.

ECF No. 41-1atf 8 According to Chubb, the documents produced “include[d] various
categories of confidential materiais¢cluding but not limited to documents reflecting: client
specific policy information, data, and risk analyses, service plan proposats,relationship
chronologies, copies of insurance policies, and Chubb business strategies.” ECRb J20-
9. Shortly thereafter, on May 16, 2016, Chubb filed the instant motion.

[I. Analysis

By way of the instant motion J&ntiff seekgo expedite cdain disovery.

Specifically, Plaintiffseels, on an expedited basis,t&kefive depaitions--Chang, Betts,
andChimera, as well as two Federal Rule of Civil Procedure 30(b)(6) depositions
(specifically, “two individuals most knowledgeable about the hirind/lathael Chang and the

newly formed businessf Global RiskSolutions”)-- and to propound requests for production



of documents and things on Defendants, nonparty former Chubb employees involved in the
mass resignatigrand ortelephone and emaskrvice providers, for telephone and cellular
phone records, text messages, emeadendarsand files contained on hard drives and other
data storage devices and cloud storage platforms, concerning or evidendoilpiag
categoriesfor the time period December 1, 2015 through the present:

1. The planning and events leading up to the simultaneous resignation§ oifrties
Chubb Employees on April 22, 2016, without notice to Chubb;

2. The Former Chubb Employees’ use or disclosure of Chubb’s confidential
information both before and after their separation from employment at Chubb;

3. Documents, information, or things obtained by the Former Chubb Employees as a
result of their employment with Chubb that they failed to return to Chubbthpon
separation from employment;

4. Chang’s and Betts’ hiring and recruitment by Endurance and the terms and
conditions of their employment with Endurance, including any expectation of moving and
inducing Chubb’s clients to follow either of them to Endurance; and

5. Communications by Chang, Betts, or anyone directly acting on behalf of either
individual, with the clients and/or brokers whom Chang and Betts previseisliced at
Chubb, including but not limited to documents concerning Chang’s meetings and/or
discussions with clients and/or brokers at the 2016 Rmkagement Society (RIMS)
Conference.(ECF No. 201 at 45).

Chubb contendthat thisexpedited discovery issgessaryo preserve evidence and
determine the extent of the alleged haamg because Chubb “has reasoniseiteve there are

grounds for a preliminary injunction,” and this discovery Wwélkter “enable this Court to



judge the parties’ interests and respeativances for success on the merits at a preliminary
injunction hearing.” ECF No. 20-at2, 12.

Under the Federal Rules of Civil Procedure, the parties “may not seek distrover
any source” until after the Rule 26(f) conference without a stipulation or caet. Fed. R.
Civ. P. 26(d)(1). However, courts have broad discretion to managestioeeliy process and
can expedite or otherwise alter the timingl @equence of discovergedd. In Techtronic
Indus. N. Am., Inc. v. Inventek Colloidal Cleaners Lti& Court noted that coudsldressing
the issuaenerally applyone of two standards to determine if expedited discovery is
appropriate. No. 13-4255, 2013 WL 4080648, at *1 (D.N.J. Aug. 13, 201 first
standard, discussed Notaro v. Koch95 F.R.D. 403 (S.D.N.Y. 1982), analyzes requests for
expedited discovery using factors similar to those used in reviewing a tréguegunctive
relief. Kone Corp. v. Thyssenkrupp USA, |i¢o. 11-465, 2011 WL 4478477, at *3 (Del.
Sept.26, 2011)Under theNotaro standard the moving party must demonstrate “(1)
irreparable injury, (2) some probability of success on the merits, (3) some ¢onfettveen
the expedited discovery and the avoidance of irreparable injury, and (4) some evidénce t
the injury that will result without>gedited discovery looms greater than the injury that the
defendant will suffer if the expedited relief is grante@dwhorse Enterprises, Inc. v. Church
& Dwight Co, No. 12-6811, 2013 WL 1343608, at *4 (D.N.J. Apr. 3, 2013) (qudioigiro,
95 F.R.D. at 405).

A second and significanthgssstringentstandard (and the standard citsdthe parties
in their briefing)is the*reasonablenessr “good causestandargdunder whicithe movant
must show that the request for expedited discovery is reasonable and appropriateeunder

circumstancesKone Corp, 2011 WL 4478473t *4. “Under the reasonabless standard,



the court examines the appropriateness of a request for expedited discoveigtbgguthe
need for the discovery at that point in the litigation with the breadth of the digcover
requests. Sawhorse Enterprise2013 WL 1343608, at *5In evaluating whether good
cause exists to permit expedited discovery, a court considers factors such aar‘imow f
advance of the formal start of discovery the request is made, whether the disequests

are narrowly tailored, the purpose of the requested early discovery, whether tivergisc
burdens the defendants, and whether the defendants are able to respond to the requests in an
expedited manneér Id. at *5. Whethera preliminary injunction hearing is pending is another
factor to be evaluated by the Could. at*4. In casesvhere a plaintiff is seeking injunctive
relief, “[e]xpedited discovery has been ordered where it wbatter enabléhe Court to

judge the partiéanterests and respective chances for success on the ateripgeliminary
injunction hearing.”Sawhorse Enterprise2013 WL 1343608, at *4 (gptations omitted If
narrowly tailored to fit the needs of a preliminary injunction hearing, leagertiduct

expedite discovery should be grantettl. (citing Entertainment Technology, Corp. v. Walt
Disney ImagineeringNo. 03-3546, 2003 WL 22519440 at *3 (E.D. Pa. October 2, 2003)).
Where the requests are overly broad and extend beyond the needs of the preliminary
injunction, leave should be denieldl.

Here, theCourt shall apply the second standasdt was the legal standard e by
the parties and the lesgingent of the two Chubbargues thagjood cause exists for the
expediteddiscovernyit is requesting because: (1) Chuids reasons to believe there are
grounds for a preliminary injunction(2) Chubb is seekindiscovery of a reasonable scope
(3) the purpose for requesting expedited discovery is to determine the nature andféRkeent

misappropriation of Chubb’s confidential information, the extent of Defendants Chang’s and



Endurance’s unlawful solicitation of Chubb employees and clients, and the substance of
Chang’s and Endurance’s communications with them; (4) the burden on Defendants is
allegedlyslight, as the documents and depositions requestezhsitg accessible and
appropriately limited; (5) a number of the Former Chubb Employees whpedlevices

clean of data and there is a legitimate oskngoing loss of information; and (6) such
discovery is critical to any preliminary injunction hearirigefendants counter that expedited
discovery is inappropriate because it contends(fh)ahubb’s allegations of wrongdoing are
speculative(2) Chubb has not moved for any preliminary rel{&); Chubb isessentially
seeking plenary discovery across a broad arragmts going tohe ultimate issues in the
case; (4Chubb has noegious irreparable injury claim; (8 dispositive motion is pending
(specifically Defendants have moved to dismiss the Complaint and have opposed<Chubb’
motion to amend the Complaint).

Having carefullyexamined the relevant factors atwhsideredhe totality of the
circumstances, the Court finds that Chubb has not established good cause for thedexpedite
discovery it seeks. i@ significantfactorweighingagainst a finding of good causehst
Chubb has not filed a motion for any preliminary relief but rathenteglystated that it
“believe[s] there is evidence that would support a motion for [a] preliminary iigut
ECF No. 26 at 6-7. While it is true, as Chubb asserts, that courts have found good cause for
expedited discovery when such discovier§r easonably necessary to enable this Court to
judge the partiéanterests and respective chances for success on the merits at a preliminary
injunctionhearing, ECF No. 20-1 at 12emphasis addedgiting Nest Int'l, Inc. v. Balzamo
No. 12-2087 JBS, 2012 WL 1584609, at *2 (D.N.J. May 3, 20EztE there i:mo such

hearingpending. Absent a motion, which would presumably set out in detail thechreas



discowerythat would be&quiredin advance of a hearinthe Court cannot conclude ttiae
discovery sought by Chubbé reasonably necessdor any potential motion hearing. Indeed,
as one couiin another districhas noted, “without a pendimgotionfor preliminary
injunctive relief, [movans] discovery request lacks a frame of reference, which makes it
difficult, at best, to determine the degree to which it is htetowards an acceptable
purpose.”Wilcox Industries v. Hanse89 F.R.D. 64, 71 (D.N.H. 2012FeealsoMomenta
Pharm., Inc. v. Teva Pharm. Indus. L.td65 F. Supp. 2d 87, 89 (D. Mass. 2011) (observing
that“[t] he majority of courts have held that the fact that there was no pending preliminary
injunction motion weighed against allowing plaintiff's motion for expedited disgcye

The absencef a preliminary injunction motion is not, however, dispositive of
Chubb’s motion. Other factossmilarly weigh against granting the motion. For examiple,
discovery soughdoes not appeararrowly tailored taneet the needs offtential
preliminaryinjunction kearingor to prevent any particular alleged harRathe, the
discovery sought is brodzhsed and seems directed to the ultimate merits of the Casébb
seeksdiscovery fromdefendants Changetts,andEndurance (including two Endurance
representativeand employee Tony Chimgras well asthe tennon-party Former Chubb
Employeesand an unspecified number of telephone and email semogelprs As
Defendants point out, that is fifteen individuals, a corporate entity and numerous telephone
and email service providevghich provided services to the Former Chubinployees.The
discovery sought could potentially involve dozens ofpasties and several courts have
found thatrequests for expeditatiscovery from third partieseveoverbroad.Seg e.g.,
Entertainment Tech. Cor@2003 WL 22519440, at *5 To the extent that Plaintiff seeks

documents from third parties &ig early stage, the requests may be overbipad

10



Chubb also seeldiscovery of electronic files contained on an awhglevices
including “hard drives and other data storage ce¥/ias well ascloud storage platforms,”
ECF No. 201 at4. Chubb makes no distinction asttbetherthe targetlevices/accountare
business or personalor doesChubblimit its request to only those devidascouns that it
has reason to believe contain specific information relevampteliminary injunction motion
and/or that contain Chuldbtoridential business informationThus, the request is
overbroad. Additionally, as such discovery wopddentiallyinvolve forensic examinatien
of nonpartiespersonal electronic devicabe Court finds it would be unduly burdensome to
proceed on an expedited baaighis stage in the litigation

Further, Chubb hassfewmeaningfullimits to scope of the requested discovery. For
examplepnebroad topids “the planning and events leading up to” the Former Chubb
Employees’ resignationDefendants note thétis would coveevery aspect of each
individual Former Chubb Employees unique decision to leave Chubb espk @mployment
with Endurance, as well as Endurance’s plan to expand and begin competing with Chubb.
Chubb #so seeks testimony under Rule 30(b)(6) about the broad topic of Endwance’
“newly-formed business of Global Risk Solutions.” Another topic involves Ceang’
recruitment and hiring by Endurance, even though there is no allegation in this la&tion t
there was anything improper about Chang leaving Chubb for employment with Ereduranc

Overall, the Court finds the discovery sought by Chubb to be overly broad for the
purposes of expedited discoveryiadoes not appear to be narrowly tailored to flesh out
essential facts The Court agrees with Defendants thgiven such circumstances) force
them to participa in discovery involving the production of largeantitiesof documents and

thedepositionsf five central withessesnder severe time pressure and without theflierfe
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reciprocaldiscovery would unduly prejudice Defendants. The Court filésefore, that a
departure from the normal discovery protosatot warranted athis juncture. Accordingly,
I T 1Son this24thday of June 2016,

ORDERED thatthe motion teexpeditediscovery [ECF No. 20 DENIED.

/s/ Douglas E. Arpert
DOUGLAS E. ARPERT
United States Magistrate Judge
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