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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

RICHARD MILLER and POWER : Civil Action No. 3:1@&v-2744
EQUIPMENT AND DESIGN, LLC : PGSDEA
Plaintiff s,

MEMORANDUM OPINION
V. : AND ORDER

DAVID RODRIGUEZ, JOELLEN X

RODRIGUEZ AND CONTACT POWER, :

INC., :
Defendants.

ARPERT, United States Magistrate Judge

This matter comes before the Court on a Motion by Defendants to Enforce Compliance
With a Confidentiality OrderECF No.70. The Nonpartyobjecs of the discovery requests and
Confidentiality OrderopposeheMotion. ECF No. 73,74. Plaintiffs have taken no posititime
Court has fully reviewed the submissions of the Defendants and Nonpadiesnsiders same
without oral argument pursuant to Fed.R.Civ.P. 78. For the reasons set forthibeflemdants’

Motion isGRANTED.

l. BACKGROUN D?

The facts of this case are well known to the Parties and were set down at lehgth in
Opinion of this CourtlenyingDefendants’ Motion for Leave to File an Amended Counterclaim
and Third-Party Complaint. ECF No. 65. Briefly, the facts pertinent and necesshspadsition

of the Motion are as follows:

1 The following facts are takegprimarily from Mr. Miller's Complaint ECF No. 11, and Contact Power&amended
Counterclaim, ECF No. 6and are assumed true for purposes of this Memorandum and Order.
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Plaintiff Richard Miller (“Miller”) and his company, Power Equipnte@md Design, LLC
(“PED”), broughtthis action against Defendant Contact Power, Inc. (“Contact Power”)rajlegi
Contact Power breached an oral agreement to pay Miller certain commig&stdnslo. 65 at 1.
Contact Power wathe salesandmarketing arm of HiReli, LLC (“HiReli”) and its managing
member, William Krause (“Krause”) (togethsith Ellen Baragthe ‘Nonparties”).Id. In turn,
HiReli wasthe sales representativethe New Jersey/New York metropolitan afeaG&W
Electric a global supplier of electric power gear. Defs.” Br. in Support of Mot. to Enforce
Compliance With Confidentiality Order at p.4. n2. Contact Power’s servicesiitticluded
identifying potential customers and sales opportunities for G&W products. ECF Nio2 65 a

Miller filed suit in Superior Court of New Jersey allegi@gntact Power breached an
employment agreemeptirsuant to which he was to reces@mmission payments for his sales
and management efforts. Miller seeks, among other things, compensation relatdcbteale
of G&W productgo the utility PSEG Long Island that Contact Power failed to pay to him. Id.
After removing this action frorBuperior Court of New Jersey in May 2016, Contact Power filed
anAnswerthatincludedsix counterclaimsld. Specifically,Contact Powealleges Miller, via his
access tesuch confidentiaContact Powemnformation as “customer lists, methods of operation,
vendor lists, vendor relationships, and pricing informatibacome aware of theSEGLong
Island project in July 2014. ECF No. 67 at § 9. At somet@dterJuly 2014 Miller “terminated
his arrangement with Contact Power” in order to transfer this business oppaunityself and
PED.ECF No. 67 af| 9. In this regard, Contact Power asserts that Miller negotiated a direct
agreement with HiReli, ierein Miller would receive a lower commission rate than that due to

Contact Power for the sale of G&W products.dtlf 1313. Contact Power alleges HiR#ien



terminated its agreement with Contact Poweeyenting Contact Power from receiving any
revenuefrom the PSEG sales. ldt { 13.

In November 201 7Contact Powesoughtto join HiReliandKrauseas thirdparty
defendants pursuant to Fed.@v. P.14(a)(1).ECF No. 43. This Court denied that motion,
though it allowed Contact Power to file an Amended Counterclaim. ECF No. 65. During
discovery, Contact Power served HiReli with a subpoena. Defs.’ Br. at p.5. In O20dethe
Parties and Nonparties entered a Stipulated Discovery Confidentialitymgméand Protective
Order. EG No. 36. Tk language of thadrderlargelyduplicates the fornordercontained in
Appendix S to the Local Civil Rules. I@he Ordercreates thregers of information: that
identified as‘Confidential” and thatesignated a$dighly Confidential—Attorneys’ Eyes
Only,” with the remaindebeing undesignated discovery. “Confidential” means discoverable
material that(a) that contains trade secrets, competitively sensitive technical, marketing,
financial, sales or other confidential business information, or (b) that containte miva
confidential personal information, or (c) that contains information received irdeané from
third parties, of (d) which the Non-Parties otherwise believe in good faith to Hedetui
protection under” Fed. R. Civ. P. 26(c)(1)(G) or L.Civ.R. 5.3. Id. “Attorneys’ Eyes Only” is
defined as any information “that contains highly sensitive business or personalatior, the
disclosure of which is highly likely to cause significant harm to an individual or tousieess
or competitive position of the NoRarties.” 1d."Confidential” information may be disclosed
only to retained or in-house counsel for the parties and outside experts or conseltaned for
the purposes of this actipas well as executives of the parties whorageiired to participate in
decisions with reference to this lawsuit. Material designated “Attorneys’ Eyes Only” may be

viewed only by retained counsel for the receiving party. 1d.



The Nonpartiesay they producediocuments pursuant to the Confidafity Orderin
September 2017. Nonpes$ Br. in Opp. to Mot. at p.1Defendantsay HiReli produced
roughly 700 documents in October 2017. Defs.” Br. at p.5. In any dwelditer dated February
14, 2018 Defendant®bjected tdhe Nonpartiesdesignatios for much of that discoverfeCF
No. 70-2 at p.36By Defendantscount,91% of ttose documents were designated as either
“Confidential” or “Attorneys’ Eyes Only,” while 77% of the 3,092 pages of that disgovas
labeled “Attorneys’ Eyes Only.” DefsBr. atp.5. In ttatletter, Defendants said thbglieved
documentsdentifiedon an attached spreadsheet did not meet the Confidentiality Order’s
standards for those designatipaspecially those labeled as “Attorneys’ Eyes Ority;
Defendants based their objections in part on the facOiwatiact Power was a sales
representative of iReli, not a competitoand so many of the documents condd fit the
criteria for designation astnfidential,” let alone “Attorneys’ Eyes Only.” ECF No. 70-2. In the
spreadshegDefendants identified documegragesy Bates number arstatedreason(s) for
contesting the “Attorneys’ Eyes Only” designation. Id. Many of the objectompro forma
descriptionsreadingDocuments do not meet definition of ‘attorneys’ eyes only’ as they do not
contain ‘highly sensitive business or personal information’ the disclosure of wgHulyhly
likely to cause significant harm.” All parties are adequately protected hyfiaeatiality
designation.” ECF No. 7@-atp.38-49. Others include maosgecificobjections, such as the
objection for docurants identified as having a subject matter “PED commission statements,”
which states: “PED’s commission statements have been produced by plainltiffow
confidentiality designation.” Id. at p.38. Similarly, the objection for documebiddd as subject
matter “Terms and conditions,” is: “G&W'’s standard terms and commissiopsaieed to all

customers and, certainly would have been provided to CPI as its sales agent.éndiaDes



state that they raised thssue “because of the inability of coehand expert to discuss relevant
damage documents with Contact Power in connection with Contact Power’s damagioevalua
and liability report for thislitigation. Defs.” Br. at pp.5-6Defendants &y HiReli “responded

that the time to challenge the designations under the Confidentiality Orderghstieand so

the Nonparties “would not discuss reclassifying the documents.” Defs.’ Br. &itm§ (
Certification of Christine F. Marks &CF No. 70-2, Exhibit D).

The Nonparties contend Defendants’ motivationfiforg the instant motion to reclassify
the documents is to give David Rapliez,Contact Power'grincipal and HiReli’s direct
competitor, “access to these highly proprietary and sensitive business dactoradtggedly
assist CPI's export to prepareteport that actually was productmPlaintiffsin July 2018.
Nonparties’ Br. at p.1.

In June 2018, Defendants filed the instant motion seeking to “modify the designation of
these documents from ‘Attorneys’ Eyes Only’ to ‘ConfidentiaD&fs.” Br. atp.3. Defendants
and the Nonparties tangeniyaeachalso argue that they should receive an award of attorneys’
fees incurred in connection with the motion. Defs.’ Br. at p.3, Nonparties’ Br. at p.1, n3.

Il. LEGAL STANDARD

Federal Rule of Civil Procedure 26(c)(1) permits “[a] party or any persomrhom
discovery is sought...[to] move for a protective order” and authorizes the Court toushtans
order “to protect a party or person from annoyance, embarrassment, oppression, or undue burde
or expense.” Fed. R. Cif2. 26(c)(1).TheLocal Civil Rulesallow parties to “enter into written
agreements to keep materials produced in discovery confidential.” L.Civ.R. 5.8{@h.Ralso
provides that[ a]ny dispute regarding the entry of an order or the confidentiality of discovery
materials under any order, under this section shall be brought before a mapidiyatpursuant

to L.Civ.R. 37.1(a)(1).” Id. The Court notatsothat “District Courts retain the power to modify
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or vacate confidentiality orders that [they have] entered” and “when a partytsarkdify an
order of confidentiality, the party must come forward with a reason to modifydiee. gCharlie

H. v. Whitman 213 F.R.D. 240, 245 (D.N.J.2003ge alsd?ansy v. Borough of Stroudsbu@

F.3d 772, 784-85, 790 (3d Cir.1994).
“[W]here there is an umbrella protective order[,] the burden of justifying the
confidentiality of each and every document sought to be covered by a protective mi@as re

on the party seeking the protective ordéhiited States v. Wech484 F.3d 194, 211 (3d

Cir.2007);see alscCipollone v. Liggett Group, Inc785 F.2d 1108, 1122 (3d Cir.1986).

However, this “does not mean...that the party seeking the protective order mssarigce
demonstrate to the court in the first instance on a docubyetibcument basis that each item
should be protected.” Cipollon@85 F.2d at 1122. “Rer the docurentsdelivered under this
umbrella order, thfreceiving] party could indicate precisely which documents it believed not to
be confidential, and the [producing party] would have the burden of proof in justifying the
protective order with respect to those documends.”

[ll. DISCUSSION

The instant motioprimarily is concerned with documents designatedfatotneys’
Eyes Only’ which may be disclosed only tmunselfor Contact Powehut also withdocuments
designated as “Confidentjalwhich may bedisclosed tpamong othersny executive of Contact
Power“who is required to participate in decisions with reference to this laWsuit.

Defendantsay 77% of the 3,092 pages of discovwaaterialsproduced by the

Nonparties have been designated/asorneys’ Eyes Only.? Defs! Br. at pp.1-2 Defendants

21n their reply brief in support of the motion, Defendants stateNbaparties designated “approximately 70% of its
production as “Highly Confidential Outside Attorneys’ Eyes Only.” Defs.’ Reply Br. at p.1. Whether tiaré is
70% or 77% does not affect the Court’s reasoning.



contend this represents an “absurdly high” percentage of docudesngmated with what is
supposed to bihe highest tier of confidentialigndessentially accuse tidéonpartiesof

discovery abuseDefs.’ Br. atp.8 (citing Team Play, Inc. MBoyer, 2005 WL256476 (N.D.lI.

Jan. 31, 2005) (where the producing party marked3 document pages out of roughly 6,000
pages produced, or roughly 70%, as “Attorndyges Only.”). Rather, Defendants sapjg tier
is intended for “a small discrete group” of documents and “is to be used spdridglguoting

THK America, Inc. vNSK Co. Ltd., 157 F.R.D. 637, 641 (N.D.lll. 1991)

More specifically, Defendants poitd, among other documents, discovery related to
PSEG Long Island and other utilities mentioned as pwalater utilities. Id. at 1Because they
are publicsector utilities, Defendants saynce projects or contracts are awardeduments
associated with those projects or saygscally are available to the public viereedom of
Information Actor New York’s Freedom of Information Lavequestslid. (citing Empire Golf

Management, LLC v. Olivieri, 794 N.Y.S.2d 649 (2005) (“once submission process had ended,

proposals were no longer ‘competitively sensitive.”)) As a result, Defendantend, such
documents ought nte consideredConfidential” at all, let alone “Attorneys’ Eyes Onlydnce
as here, the projects have been awarlte@efendants argue thaten if some of these
documents constitute FOIA or FOIL exceptions, sucticgsiments containing “trade secrets,”
such documents still wouldieritonly “Confidential” designations, not “Attorneys’ Eyes Only.”
Id. at 12.

Finally, Defendants contend that the remaining, nonpubiity documentdesignated

as “Attorneys’ Eyes Only” are, at bes€dnfidential” documentand are protecteslifficiently

by the terms of th€onfidentialityOrder Id. at 13.



In opposition, the Nonparties dispute first the percent@fattorneys’ Eyes Only,”
desigrated discovery, instead putting the figure at 60.7% of documents. Nonparties’ Br. at p.1.
The Nonpartiesurthercontendthe documents are correctly designated becthesy contain
“highly proprietary commercial information, includingter alia, schematics, drawings, pricing
information, sales information, customer information, marketing strategy arndpotiokeict
information” of the kind that is “highly likely to cause significant harm” to &liRind/or G&W
and G&W'’s customers. Nonparties’ Br. at 2. The Nonparties aver thepiifielentiality
designations were made in good faiflecting in part the fact th&ontact Power’s electrical
wholesaling activities direlst compeeé withHiReli’s entire product lineld. The Nonparties
point out th&aContact Poweadmitted this irthe proposed Thiréarty Complaint that Contact
Power sought to bring against the Nonparties skek; als&ECF No. 43-1 at p.37, {1 26-2&¢&

a result, Krause is unfairly competing with Contact Power irekbetrical distribution
marketplace.”) The Nonparties further contend thatlesignating the “Attorneys’ Eyes Only”
material as onlyConfidential” would breach nondisclosure agreembats/een HiReli and

G&W and between G&W and its customers, such as PSEG Long Island and Consolidated
Edison,that require HiReli to treat that information as strictly confidenlialFinally, the
Nonparties contend that Contract Power’s motion was dilgcf time and that it is modd. at

p.3. Arguablyi is out of time because, according to the Confidenti@lityer, any objections to

the confidentiality designationvgere to have been raised in writing within seven days of receipt,
but Contract Power did meend its objection letter to the Nonparties until February 14, 2018, as
much as six months after the Nonparties’ asserted date of production oe &s lftilr months
after Contact Power’statedtiming of production. ECF No. 36 at § 8(a); Defs.’ Feb. 14, 2018

Letter at ECF No. 70-2As a result, the Nonpartiesntend, Contact Power waivésd right to



object.Nonparties’ Br. at p.3 n.5. The motion is moot, the Nonparties say, because Contract
Power says the redesignation of documenteededo enable its experts to do a proper damage
estimate and finalize a liability report, but that report was produced to Péaamtior about July
17, 2018. Id.
Several factors “may be considered in evaluating whether ‘good cause’ &xistetify

a protective ordemlthough they “are neither mandatory nor exhaustivarisy,23 F.3d at 787—
91. Those factors include:

(1) whether disclosure will violate any privacy interests;

(2) whether the information is being sought fdegitimate

purpose or for an improper purpose;

(3) whether disclosure of the information will cause a party

embarrassment;

(4) whether confidentiality is being sought over information

important to public health and safety;

(5) whether the sharing of infoation among litigants will

promote fairness and efficiency;

(6) whether a party benefitting from the order of confidentiality is

a public entity or official; and

(7) whether the case involves issues important to the public.
seePansy23 F.3d at 787-91.

The_Pansyactors are not strictly applicabie this Motion,as Pansgoncerned
defendants seeking to modiy vacatehe terms of a Order of Confidentiality, rather than, as
here to enforce those termisideed, several prongs are not relevant afall.instance, there is
no indication that theonfidentialityDefendants seek tenforceis important to public health and
safety nor do Defendants contend the redesignation of documents will promote fairness and
efficiency“among the litigants.” Alsahe employeeompensation dispute at the center of the
instant lawsuits not litigation that involves issues important to the muds contemplated by

Pansy Still, the Pansyfactors generallynform this Court’'sassessments @fefendantsmotion



TheCourt begins by noting that Contact Pougan a somewhatenuous position teeek
to enforce the terms of@onfidentialityOrder it also hailedto observdully. Pursuant to the
ConfidentialityOrder, objections to confidentiality designations were to be communicated to the
producing party within seven days after receipt of the docunte@ts.No.36 at { 8(a)Here,
Contact Power did not raise its objections with the NonpartidbFebruary 2018four-to-six
monthsafter it received the documentsCF No. 70-2, Exhibit A. That said, while the
ConfidentialityOrderexpressly voids confidentiality designations tetproducing party does
not defend within 14 days of receiptarfobjecting letterthe Ordeliis silent about consequences
for untimely objections. ECF No. 36 % 8(a)(“If no timely written response is made to the
objection, the challenged designation will be deemed to be void. If the designayear part
nonparty makes a timely response to such objection asserting the propriety aighatam,
counsel shall then confer in good faith in an effort to resolve the dispute.”). Consitiering
languageof the Order itself and the extensive amount of discovery to be reviewed, the Court is
not persuaded Contact Power waived it righith a late objection lettea position the Court
signaledo the Partiesand Nonparties in conferené&CF No. 37.

The Court finds as an initial matter thlaé Nonparties’ designation of documents that
Defendants identified in the spreadsheih specific objections—such as the PED documents
referred to above, about which Defendants state they had received the same doltamehe

Plaintiffs with no confidentiality designation, or the G&W documents that [Diefets stated

3 The Nonpartieslsoargue thatCPI's counsel is already on record before this court in another..egseeing with
HiReli's position that CPI has waived its right to challenge HiReli's confidiytidesignations Nonparties’ Br. at
p.3,n.5(citing eCube Solutions, LLC v. Universal Master Products Limigil WL 13151978 (D.N.J. Dec. 5,
2011)). While the Court alreadywb stated that it disagrees with the Nonpdrtiesding of the Confidentiality

Order, it notes that the position of counsel ingBaibematterwas that defendants there had waived their right to
challenge becausiefendant$iad raised no objectiomdterreceiving the discovery marked “confidentiahot, as

here, becausdefendantsaised untimely objection3he Court also is unaware of any rule, statute or jurisprudence
holding that counsel’s position in one case and one set of facts is bimdihgtsame counsel in a separate mater
different set of factand while representing a different client
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would have been provided to Contact Powareso designated in violation of the
Confidentiality Order. Pursuant to the Confidentialitsder, “[n]o information that is in the
public domain or which is already known by the receiving party through proper meahior w
is or be&omes available to a party from a source other than thephidies asserting
confidentiality...shall be deemed or considered to be Confidential material thiglBXiscovery
Confidentiality Order.” ECF No. 36 at 1 IBhus, where Defendants kia obtained such
documents from other sousseconfidentiality designatiomaade by Nonpartiesre void.

As to the remaining documentlonparties argue that Defendants’ Motion rests “solely
on CPI's bald assertion that the AEO designations are purportedly improper...." hesifz2.
at p.1. The Court begins by noting that “where there is an umbrella protectivi] thegburden
of justifying the confidentiality of each and every document sought to be dadvgi® protective

order remains on the party seeking the protective orteited States v. Wechd84 F.3d 194,

211 (3d Cir.2007)see alscCipollong 785 F.2dat 1122.Here, once the receiving party has
indicatedprecisely which documents it does not believe should carry a “Confidenttial”
“Attorneys’ Eyes Only” designation, the burden shifts to the producing partygof{f] the
protective order with respect to those documemtks As the Third Circuit hastated, “[bfoad
allegations of harm, unsubstantiated by specific examples or articidaszhing, do not satisfy

the Rule 26(c) testCipollone, 785 F.2d 112%ee alsdJnited States v. Garre&71 F.2d1323,

1326, n. 3 (5th Cir.1978) (requiring “a particular and specific demonstration of fact as

distinguished from stereotyped and conclusory statements”); Generahiggn@orp. v. Selb

Mfg. Corp, 481 F.2d 1204, 1212 (8th Cir.1978grt. denied414 U.S. 1162, 94 S.Ct. 926, 39
L.Ed.2d 116 (1974); 8 C. Wright & A. MilleFederal Practice and Procedu&2035 (1970 &

Supp.1985).
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Before even considering the Parfagtors, the Court finddhat Defendants have not made
“bald assertionsin support either of their Motion @f Confidentiality objectionsRather, the
Court finds that Defendankaveprecisely identifieddlocumentdy Bates numberand subject
matterin a spreadsheet sent to Nonpartiesycontendwere improperly designated pursuant to
the Confidentiality Order. The spreadsheet included some pro forma objectioalsoauiany
specificobjections. In so doing, the Court find¥fendants met their initial burdéoth to
“describe with particularity the documentsit which it questions the confidentiality
designations and ttstate the grounds for objection.” In contrast, the Court finds that Nonparties
have not come close to meeting Bwle 26(c) burden of defenditigeir designationgor those
documentsdentified by DefendantdnsteadNonparties raise exactly wh@ipollonewarns
against, “broad allegations of harm, unsubstantiated by specific examples.”

For instance, in response to DefendaRtbruary 201®bjection letterNonparties
rested solely on the procedural argument that the objections weren’t siemedd See ECF No.
70-2, Exhibit D (“Thus, under the Confidentiality Order, [Defendants] waived [thghi to
object...For that reason alone, HiReli will not change its confidentialitgdasons.”).
Nonparties refused to defetttkir classifications in thiace of Defendantsubstantive
objections.

Similarly, in objecting to the instant motioNpnparties raised unspecified coneern
about the possibilitthatredesignahg documentsnightresult in the disclosure @fiformation it
considers “Highly Confidential” and that this information could be used for improper parpose
Nonparties’ Br. at p.12ZThe Court notes thabé ConfidentialityOrder provides that documents
“received in confidene from third parties” could be designated as “Confidential.” ECF No. 36 at

1 1(3). The Order reserves the “Attorneys’ Eyes Only” designation onlyiginly sensitive

12



business or personal information, the disclosure of which is highly likely to camfeant

harm to an individual or to the business or competitive position of the Non-parties.” Id. at { 2.
Nonparties have not provided specific reasons for why such third-party docuhsrite
Confidentiality Order associates with @dnfidential” designation should instead be designated
as “Attorneys’ Eyes Onlybeyond stating that it is bound by nondisclosure agreements. The
Court is unpersuaded, if only becaagéssue here are the confidentiality designations of
documents, including documents received from third partiestitbaonparties alreadyave
producedAbsent some specific reason frodonparties, the Court does not see how
reclassification of the confidentialitgVel of those documents would violate any nondisclosure
agreements to any greater extegcond, in raising a concern about the potential violation of
any nondisclosure agreements Nonparties have agpmessegrecisely whatCipollonewarns
against, “brod allegations of harm, unsubstantiated by specific examplesiparties have not
defined in any detail what “significant harm” meaRsither, they provided various clauses from
nondisclosure agreements that also contain broad allegations ofSesray., Nonparties’ Br. at
pp.8-11 (For instance, G&W/Con Edison agreement states that the amount ofatiedo-
irreparable harmrhay be difficult to ascertain..){emphasis addg§l Reliance upon the
language of these agreements does not, in the Courss@yestitute specific examples of harm
as contemplated b@ipollone.Similarly, Nonparties do not explain wispichharm is not just
likely, but highly likely when considering the wording of the clauses proviged, e.gld. (For
instance, that same G&W/Con Edison agreement reads, in relevant part: “Tée parti
acknowledge that disclosure or misuse of CONFIDENTIAL INFORMATIONHgy t

RECEIVING PARTYmayresult in irreparable harm to CON EDISON...ehfjphasis addeyl
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Furthermore, the Confidentiality Order, while the product chgreement amathe
Parties and Nonpatrties, represents an Order issued by this Court. This Cofifid@mntiar
expresslyprovides that information produced pursuant to the agreement is to be used “solely for
the purposes of the prosecution or defense of this action, shall not be used by the reayving p
for any business, commercial, competitive, personal or other purpose, and shall nobbedliscl
by the receiving party to anyone otheartithose set forth.” Regardless of that protective
languageNonparties alleg&rreparable harm will undoubtedly occur” if Mr. Rodriguez,

Contact Power’s principal, gets access to redesignated documents and ‘tusésrthation to
CPI's competitive advantageNonparties’ Br. at p.12Again, Nonpartie do not state how this
harm will arise nor what form thisarmmaytake.Furthermore, the Court notes that the
Nonparties’ basis for such statement is that “Rodriguez has already deatezhke is not
trustworthy,” an assertion for which thesly only on the unproveallegations comprising the
instant Complaint.

Nonpartiedurthercontendthatthe Motion is moot because Defendants’ stated reason for
requiring the redesignation of documents was for the compilation of an expenmtgesreport,
though that report was delivered to Plaintiffs in July 2018. Defendagthe improper
designation othese documentsindered the ability of its counsel and expertsdiscuss
relevant damage documents with Contact Power in connection with Contact Powege dama
evaluation and liability repoftDefs. Br. at pp. 5-6. And whil®efendants acknowledge a
liability report wagproduced to Plaintiffs in July 2018)ey say tis was done in order to meet
the Court’s scheduling Orddpefs! Reply Br. at p.4In the June 2018 Brief in Support of this
Motion, Defendantsrguedthat the confidentialy issuehindered the ability of their counsel or

expert“‘to discuss the documents with Contact Power to formulate a proper damages aralys
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to finalize a liability report. Defs.” Br. at p.6. Defendants also point out that the issue is not
moot becaus®Attorneys’ Eyes Only” documents used in thebility report “necessarily will be
used at trial.” Defs. Reply Br. at 4. Thus, the issue still is ripe.

The Court is cognizarf the fact thatedesignation of documentsayplace some
burden of time and expense on Nonparties to review and re-designate previously produced
discovery.This is anotinsignificant concern here becaubke Nonparties are, of course, not
partiesto this litigation.Yet the Court can only conclude the Nonparties have brought that
burden on themselves bydignatingsuch a high percentage of documents produced in
discovery as “Attorneys’ Eyes Only,” the highest tier of confidenyiadind then failing to
defend those designations adequately in opposing the instant Motion.

Additionally, this Couris aware, as thonparties point outhat ithas elsewhere held
thatthe “fact that [a party] has designated a significant percentage of their elatsuidighly
Confidential-[]’ is, in and of itself, an insuffient basis to warramhodification of the

Confidentiality Order.’Eisai Inc. v. Sanofi-Aventis U.S., LLC, No. CIV.A. 08-4168 MLC, 2012

WL 1299701, at *10 (D.N.J. Apr. 16, 2012). Still, the designation of such a high percentage of
documents as “Attorneys’ Eyes Only,” coupledh Nonparties’ failure to carry the burden of
defending those designatiomsadsthe Courtto grant DefendantsViotion to Enforce the
Confidentiality Agreement.

[I. ATTORNEY'S FEES

Defendants anonparties also request that this Court award reasonable attorneys’ fees
incurred in connection with this motion. Defendants make their request pursuant to ked.R.C
37(a)(4), see Defs.’ Br. at p.3, whiMonparties argue that the motion is fimas, because the
expert reportequiring the reclassification of documents already has been produced, aad thus

award of attorneys’ fees is proper. Nonparties’ Br. at p.1, n3 (citing E&d#eco Distributors,

15



Inc. v. MaicaFahrzengfabrik, G.m.b.H., 658 F.2d 944 (3d Cir. 1981) (“the potential or actual

imposition of expenses is virtually the sole formal sanction in the rules to qeerydrom
pressing to a court hearing frivolous requests for or objections to discovery.”)).

Fed. R. Civ. P. 37 and the Court’s inherent powers provide authority for a court to impose
sanctions in the form of an award of attorndgassand costs. Under Rule 37, when a motion to
compel is denied, the Court “must, after giving an opportunity to be heard, requirevistm
the attorney filing the motion, or both to pay the party or deponent who opposed the motion its
reasonable expenses incurred in opposing the motion, including attdiees/$ed. R. Civ. P.
37(a)(5)(B). However, the Court “must not order this paynfeéhe motion was substantially
justified or other circumstances make an award of expenses uigust.”

Substantial justification requires justification “to a degree that could satisfsarrable

person.” Bosire v. Passaic County, No. 12—-6498, 2017 WL 4532157, at *2 (D.N.J. Oct. 10,

2017) (citing_Pierce v. Underwood, 487 U.S. 552, 565 (1988); Grider v. Keystone Health Plan

Cent., Inc, 580 F.3d 119, 140, n.23 (3d Cir. 2009)). The test of substantial justification is

satisfied if there is a “genuine digpuor if reasonable people could differ as to [the
appropriateness of the contested actioRigrce 487 U.S. at 565 (alteration in original, citations
omitted).

Though Rule 37 on its face applies only to the denial of a motion to compel discovery,
seeRule 37(a)(5)(B), there have been cases in which courts have applied Rule I)a) &)X
context of a motion to compel compliance with a third-party subpoena under R&lee}5.

e.g.,Sonoma Cty. Ass’n of Retired Employees v. Sonoma Cty., No. 15-191, 2015 WL

10767718, at *1 (S.D.N.Y. Oct. 6, 2015).
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Nevertheless, the Court need not resolve the issue of whether Rule 37(a)(5)(B) is
applicable here because, even assuming the Rule does apply, the Court finds saeations
warranted. As discussed abolefendants’ arguments were that tozuments needed to be
reclassified because they did not fit the criteria of the Stipulated Confiitgr@ieder, while
Nonparties argued that the information, as “highly proprietary and sensitive lsusines
documents,” ought not to be shared with a direct competitor and that Defendantsattder st
reason for reclassification, to enable the compilation of their expert’sgggmeport, was moot
because the report was produced to Plaintiff's counsel in July Z&a8he Court ruled against
Nonparties on those points does not mean, ergo, that Nonparties raised frivolous oralngustifi
defensesOn the other side, that the Cobas concludethatNonparties did not carry their
burden of defendintheir confidentiality designations does not mean, ergo, that Nonparties
raised frivolous arguments or abused the discovery process. Thus, the Court finds thitieunde
facts presented hem® award of sanctions is appropriate.

V. CONCLUSION AND ORDER

Having considered the papers submitted pursuant to Federal Rule of Civil Procedure 78
and for the reasons set forth above;

IT IS on this of & day ofDecembe018,

ORDERED thatDefendantsMotion to Enforce Compliance with Confidentiality Order
[ECF No. 70 is GRANTED; and it is

FURTHER ORDERED that documents designated as “Highly Confidential — Outside
Attorneys’ Eyes Only” by nonparties HiReli LLC, William Krause and Ellemds) shall hereby
be deemed redesigned as “Confidential” pursuant to the terms of the Stipukstededy

Confidentiality Agreement and Protective Order; and it is
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FURTHER ORDERED that the applications of both Defendants Biahparties for
attorneys’ fees and expenses incurred in connection with this motion and ratiesigne
herebyDENIED.

s/ Douglas E. Arpert

DOUGLAS E. ARPERT
UNITED STATES MAGISTRATE JUDGE
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