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*FOR PUBLICATION*

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JASWINDER SINGH on behalf of hlmself
and all those similarly-situated

Plaintiff,
Civ. Action No. 16-304&LW)
V.
UBER TECHNOLOGIES INC. : OPINION
Defendant.

WOLFSON, District Judge:

Plaintiff JaswinderSingh fereinafter,“Plaintiff”) filed this action against Defendant
Uber Technologies, Inc.(hereinafter, “Defendant” or Uber’), alleging that Defendanfi)
misclassified him and other similarly situatédew Jersey Uberdrivers as independent
contractors rather than employee§i) failed to pay overtime compensaticand (iii) required
drivers to pay for significant business expenses that were incurred for the bémedffendant
In the instant matteDefendant moves to dismiss the complaint and compel arbitration, arguing
that Plaintiff is bound by the arbitration clause in fRaiser Software License and Online
Services Agreement (hereinafter, the “Raiser Agreemerdh) the reasons set forth below, the
Court finds that a valid arbitration agreement between the parties exists, amdoréhe
Defendant’s motion iISRANTED.
1. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Uber is a technology company that serves as a conduit between riders looking for
transportation and driverseekingriders. Declaration of Michael Colman (dated June 1, 2016)

(hereinafter “Coleman Dec.”) § 3. Uber provides this technology through its smartphone
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application(hereinafter, the “Uber App'that allows riders and drivers to connect based on their
geographic locatiorColeman Deg | 3.Raiser, LLC is awholly owned subsidiary of Ubgand
operates as a technology service provi@eeman Dec., | 2.

Plaintiff, an Uber driverregistered with the Uber App in order to use its “uberX”
platform, which provided him with theoption to acceptride requets from prospective
passengerand transporthem for a fair. Coleman Ded 4. In doing so, Plaintifiias required to
electronically accept the applicable Raiser Agreement, dated June 2F,Q6lbénan Deg | 7.

When Plaintiff logged on to the Uber App with his unique user name and passwards he
given the opportunity to review the Raiser Agreement by clicking a hyperlink to #seR
Agreement within the Uber AppgColeman Deg § 11. To advance past the screen with the
hyperlink and actively use the Uber App, Plaintiff had to confirm that he hadewuistvedand
acceptedhe Raiser Agreement by clicking “YES, | AGREE.” After clicking “YESAGREE,”

he was prompted to confirthat he reviewed and accepted the Raiser Agreement for a second
time3

Plaintiff was permitted to spend as much time as he found necessary in reviewing the
Raiser Agreementn his smartphone asther electronic devices before acceptinglit fact,
Plairtiff accepted the Raiser Agreement approximately three months after it was raddblav

for his review. Coleman Decf 11. After Plaintiff confirmed his acceptance for a second time

1 Pursuant to the Raiser Agreement, because Plaintiff is not a Pennsylvaaii#ania
resident, the Agreement was entered into between Plaintiff and Raiser, LLC.

2 On November 10, 2014, Uber released a new Raiser Agreement that Plaintiféadccept
through the Uber App, on February 10, 2015. Coleman Dec., T 12.

3 Although the Raiser Agreement is binding upon Plaintiff and Raiser, LLC, Uber may
enforce its provisions, including the agreement to arbitrate disputes, as ateafffliRaiser
LLC. SeeColeman Dec., 1 11, Ex. C, § 14.4.



through the Uber App, the Raiser Agreement was uploaded to Plaitdiffer portal,” where
he could access the Agreemanthis own leisure, either online or by printing out a hard copy
Coleman Deg 1 13.

The first page of the Raiser Agreemenntains a paragraph, written in large bold and
capital text, indicatingthat a voluntary arbitration agreement (hereinafter, the “Arbitration
Provision”) is contained therein, and that Plaintiff should review Raser Agreement with an
attorney, before agreeirtg its terms and conditions:

IMPORTANT: PLEASE NOTE THAT TO USE THE UBER SERVICES,
YOU MUST AGREE TO THE TERMS AND CONDITIONS SET FORTH
BELOW. PLEASE REVIEW THE ARBITRATION PROVISION SET
FORTH BELOW CAREFULLY, AS IT WILL REQUIRE YOU TO
RESOLVE DISPUTES WITH THE COMPANY ON AN INDIVIDUAL
BASIS THROUGH FINAL AND BINDING ARBITRATION UNLESS YOU
CHOOSE TO OPT OUT OF THE ARBITRATION PROVISION. BY
VIRTUE OF YOUR ELECTRONIC EXECUTION OF THIS
AGREEMENT, YOU WILL BE ACKNOWLEDGING THAT YOU HAVE
READ AND UNDERSTOOD ALL OF THE TERMS OF THIS
AGREEMENT (INCLUDING THE ARBITRATION PROVISION) AND
HAVE TAKEN TIME TO CONSIDER THE CONSEQUENCES OF TH IS
IMPORTANT BUSINESS DECISION. IF YOU DO NOT WISH TO BE
SUBJECT TO ARBITRATION, YOU MAY OPT OUT OF THE
ARBITRATION PROVISION BY FOLLOWING THE INSTRUTIONS
PROVIDED IN THE ARBITRATION PROVISION BE LOW.

Coleman Dec., 1 11, Ex. C, atA similar paragraph, also written in large bold and capital text,
appears within the text of the arbitration provision itself, stating:

WHETHER TO AGREE TO ARBITRATION IS AN IMPORTANT
BUSINESS DECISION. IT IS YOUR DECISION TO MAKE, AND YOU
SHOULD NOT RELY SOLELY UPON THE INFORMATION PROVIDED
IN THIS AGREEMENT AS IT IS NOT INTENDED TO CONTAIN A
COMPLETE EXPLANATION OF THE CONSEQUENCES OF
ARBITRATION. YOU SHOULD TAKE REASONABLE STEPS TO
CONDUCT FURTHER RESEARCH AND TO CONSULT WITH
OTHERS—INCLUDING BUT NOT LIMITED TO AN ATTORNEY —
REGARDING THE CONSEQUENCES OF YOUR DECISION, JUST AS
YOU WOULD WHEN MAKING ANY OTHER IMPORTANT BUSINESS
OR LIFE DECISION.



Coleman Dec., 1 11, Ex. C, § 15.3.

The Arbitration Provisiorrequirestransportation drives—if they do not opt out—to
individually arbitrate all dputes arising out of, or relating to, the Raiser Agreement, or their
relationship with Uber, including disputes alleging breach of contract, wage amd amolu
compensatiorclaims.Coleman Deg.{ 11, Ex. C, § 15.3. The Arbitration Provision, in pertinent
part, reads as follows:

IMPORTANT: This arbitration provision will require you to resolve any claim
that you may have against the Company or Uber on an individual basisapur

to the terms of the Agreement unless you choose to opt out of the arbitration
provision. This provision will preclude you from bringing any class, collective, or
representative action aigst the Company or Uber .

Coleman Dec.\ 11, Ex. C, 8§ 15.3. It further provides:

Except as it otherwise provides, this Arbitration Provision is intenéd to
apply to the resolution of disputes that otherwise would be resolved in a
court of law or before a forum other than arbitration. This Arbitration
Provision requires all such disputes to be resolved only by an arbitrator
through final and binding arbitration on an individual basis only and not by
way of court or jury trial, or by way of class, collective, or representative
action.

Coleman Dec.,\ 11, Ex. C, 815.3i). The Arbitration Provision also contains a
delegation clause, requiring the arbitrator to decide issues of ailliitrab

Such disputes include without limitation disputes arising out of or relating to
interpretation or application of this Arbitran Provision, including the
enforceability, revocability or validity of the Arbitration Provision or grortion

of the Arbitration Provision. All such matters shall be decided by an Arbitrator
and not by a court or judge.

Except as it otherwisprovides, this Arbitration Provision also applies, without
limitation, to disputes arising out of or related to this Agreement and disputes
arising out of or related to your relationship with the Company, including
termimation of the relationship .



Coleman Dec, 1 11, Ex. C, 8§ 15(8. Notably, afterPlaintiff confirmed that he haeviewed and
accepted the Raiser Agreement, along WithArbitration Provision, Plaintiff was provided with
an additional 30 days to opt-out of the Arbitration Provision

Your Right To Opt Out Of Arbitration .

Arbitration is not a mandatory condition of your contractual relationship

with the Company. If you do not want to be subject to this Arbitration

Provision, you may opt out of this Arbitration by notifying the Company n

writing of your desire to opt out of this Arbitration Provision, either by (1)

sending, within 30 days of the date this Agreement is executed by you,

electronic mail to optout@uber.com stating your name and intent to opt out

of the Arbitration Provision or (2) by sending a letter by U.S. Mail, or by any

nationally recognized delivery servicedg., UPS, FederalExpress, etc.), or by

hand delivery to[Raisers legal department].

Coleman Deg¢.\ 11, Ex. C, 8§ 15(8iii).

Notwithstanding these aforementioned prauis, Plaintiff filed this suit. Specifically,
Plaintiff alleges that Defendant misclassified him and other similarly sitiNgedJerseyJber
drivers as independent contractors, as opposed to employees, failed to pay overtime
compenston, and requiredthe drivers to pay for significant business expenses that were
incurred for the benefit of Defendant.

In the present matter, Defendant moves to dismiss the complaint and compel @mbitrati
primarily arguing that Plaintiff has agreedatbitrate issues of atbability, as well as his laber
related claims. However, in an attempt to circumvent the Raiser Agreement’s Arbitration
Provision, Plaintiff maintaing inter alia, that a valid and enforceable Arbitration Provision
between the pads does not exist because Plaintiééver received a copy of the Raiser
Agreement, andhat the Raiser Agreement’Arbitration Provisionis in conflict with another

provision containedvithin the AgreementAlternatively, Plaintiff argues thaéven if the parties

enteredinto anarbitration agreementt is unenforceabléecausehe agreemeni) is exempt



from the Federal Arbitration Act (hereinaftehe “FAA”); (ii) violates the National Labor
Relations Act (hereinafter, the “NLRA”) nad othe related labor statutesand (iii) is
unconscionable. Defendant disputes each of these contentions.
Il. STANDARD OF REVIEW

The FAA “creates a body of federal substantive law establishingeandiatingthe duty
to honoran agreemertp arbitrate. . . . ” Harris v. Green Tree Fin. Corp183 F.3d 173, I¥
(3d Cir. 1999) guotingMoses H. Cone Mem’l Hosp. v. Mercury Constr. Cod60 U.S. 1, 25
n.32 (1983))The FAA wasdesignedy Congress‘to reverse the longstanding judicial hostility
to arbitration agreements that had existed at English common law and had been byopted
American courts, and to place arbitration agreements upon the same footing aerdthetsc”
Beery v. Quest Diagnostics, In853 F. Supp. 2d 531, 53 (D.N.J. 2013) (goting Gilmer v.
Interstate/Johnson Lane Corf@00 U.S. 20, 24 (1991)n achievingthis end, the FAA provides
that contract provisions contamg arbitration clauses “shall be binding, allows for the stay of
federal court proceedings in any matter referable to arbitration, andpéeoth federal and state
courts to compel arbitration if one party has failed to comply with an agreemariitrae.” 9
U.S.C. 88 4. Collectively, “those provisions [of the FAA] ‘manifest a liberal polfayoring
arbitration agreements.Beery 953 F. Supp. 2d at 537 (quoti@gimer, 500 U.S. at 24). In that
connection “‘as a matter of federal law, any doubts concerning the scope of arbitralele issu
should be resolved in favor of arbitrationld. (Mercury Constr. Corp.460 U.Sat24-25).

Although federal law presumptively favors the enforcement of arbitratioreragras
when a district court is present&dth a motion to compel arbitration, it muaffirmatively
answer the following two questiobgfore compelling arbitratiopursuant t® 4 of the FAA (1)

whether the parties entered into a valid arbitration agreement; and (2) winethdisfiute at



issue falls within the scope of the arbitration agreemedéentury Indem. Co. v. Certain
Underwriters at Lloyds, 584 F.3d 513523 (3d Cir. 2009) When performing this inquiryourts
apply “ordinary statelaw principles that geern the formation of contractsKirleis v. Dickie,
McCamey & Chilcote560 F.3d 156, 160 (3d Cir. 200@juotations and citations omitted), and,
“when determining whether [a] particular dispute falls within a valid arioitreagreement’s
scope, ‘there is a presumption afbitrability[:] an order to arbitrate the particular grievance
should not be denied unless it may be said with positive assurance that the arbitrasenscla
not susceptible of an interpretation that covers the asserted disfiigettiry IndemCo, 584
F.3d at 524 (quotingT&T Techs. v. Communs. Workers of A5 U.S. 643, 650 (1986)

Even though threshold issues concerning the arbitration agreement are presymptivel
reserved for the Court, parties may agree to hleseissues decided bgn arltrator through
the inclusion of a delegatiariausewithin the arbitration agreemeriRentA-Center, W., Inc. v.
Jackson 561 U.S. 63, 689 (2010) (“We have recognized thadrties can agree to arbitrate
‘gateway’questions of ‘arbitrability,'such as whether the parties have agreed to arbitrate or
whether their agreement covers a particular controver&ytgtions omitted) These delegation
clauses aresimply an additional, antecedent agreement the party seeking arbitratiomesks t
federal court to eforce, and the FAA operates on this additional arbitration agreemens jiist a
does on any other.td. at 70. Accordingly, the delegation provision is severable from the
underlying agreement to arbitrate, and if tplaintiff chooses to challenge the delegation
provision, it must do so specificallid. at 72.The aforementioned presumption of arbitrabjlity
however,does not apply toéhe arbitration agreementtelegationclause. Indeedhe Supreme

Court has cautionk that “ [c]ourts should not assume that the parties agreed to arbitrate



arbitrability unless there is clear and unmistakable evidence that they tlithsat 79(quoting
First Options of Chicago, Inc. v. Kaplab14 U.S. 938, 944 (1995)).
1. ANALYSIS

A. The Raiser Agreement is Valid

As a thresholdmatter Plaintiff contends that “Defendant has failed to provide any
evidence showing that [Plaintiff] agreed to arbitrate this or any other diSplaintiff's Brief in
Opposition to Defendant'$Motion to Dismiss(hereinafter, “Pk Opp'n’), at 23. Plaintiff
reasons that “Defendant did not necessarily provide a copy of the arbitratioa clauso is
New Jersey drivers.” Bl Opp'n, at 4. Instead, according to Plaintiff, Uber only provided a
hyperlink to the Raiser Agreement containing the Arbitration Pravigighin the Uber App.
PI's Opp’n, at 4. In other words, Plaintiff posits that, because “providing access to a dogsment
not the same thing as providing a document,” Plaintiff cann@b@d to arbitratersy disputes
with Uber. PIs Opp’n, at 4. Plaintiff's argument in this regard has no basis in law.

“In the internet era, when agreements are often maintained, delivered and isigned
electronic form, a separate document may be incatpd through a hyperlink . . . .HMoldbrook
Pediatric Dental, LLC v. Pro Computer Serv., LUD. 146115, 2015 U.S. Dist. LEXIS 94556,
at *11 (D.N.J. July 21, 2015). But, before binding a party to the terms and conditions of a
hyperlinked agreement,oarts must first look “to whether users were provided with a
‘reasonably conspicuous notice of the existence of contract terms’ and whethersdr
registered an ‘unambiguous manifestation of assent to these tedarsé&s v. Global Tel*Link
Corp., No. 134989, 2016 U.S. Dist. LEXIS 17099, at *14 (D.N.J. Feb. 11, 2046dting
Specht v. Netscape Comms’'Corp.,306 F.3d 17, 35 (2d Cir. 2002 ourtsmust determine

whether aronline agreement thahcorporatesa hyperlinkegagreement by reference “gendyal



provide[d ‘reasonable notice™ sucthat the terms and conditionstaat agreement apphADP,

LLC v. Lynch No. 1601111, 2016 U.S. Dist. LEXIS 85636, at *12 (D.N.J. June 30, 2016)
(quotingHoldbrook Pediatric Dental, LLONo. 146115,2015 U.S. Dist. LEXIS 94556, at *6).

If this condition is met, a party will be bound by the hyperlirkgdeement, even if that party
did not review the terms and conditions of the hyperlinked agreement before assertterg.to t
Id. (citing Fteja v. Facebook, Inc841 F.Supp.2d 829 (S.D.N.Y. 2012)). “[T]o hold otherwise
would contravene the well settled principle that fajure to read a contract will not excuse a
party who signs it, nor will the party’s ignorance of its obligatiom.ynch 2016 U.S. Dist.
LEXIS 85636, at *15 (citing?aper Express, Ltd. v. Pfankuch Maschinen Gnii2, F.2d 753,
757 (7th Cir. 1992)

Here, Plaintiff was provided with reasonable notice as to the existence of the tedms an
conditions of the hyperlinked Raiser Agreement. In ordegdm access to the Uber App,
Plaintiff was required to review and agree to the hyperlinked Raiser Agredhanwas
prominently displayed within the Uber App’s Terms and Conditions page. Indeed, the top of the
Terms and Conditions page bore the followmgssage, in capital lettering: “TO GO ONLINE,
YOU MUST REVIEW ALL THE DOCUMENTS BELOW AND AGREE TO THE
CONTRACTS BELOW.” Coleman Dec Y 7, Ex. A. On that same page was a hyperlin& to
Raiser Agreement, labeled “RAISER Technology Services Agreement Decetf 2015.”
Coleman Dec { 7, Ex. A. Importantly, Plaintiff was not required to scroll downghrine page
in order to see the hyperlinked Raiser Agreement, nor was it hidden or buried withinrtie Te
and Conditions page. Rather, it was prominentlpldiged andconspicuously located directly
beneath the aforementioned instruction. Coleman Dec { 7, Ex. A. In facttifPdmitted that

he had actual knowledge of the hyperlinked Raiser Agreeiettie chose not to read it: “Uber



provided me with an iPhone . . . . Upon receipt of the iPhone, | accessed the Uber Program, there
was a link to a contract but I did not click on that link.” Declaration of Jaswindghdated
July 16, 2016), 11 112. Regardless Plaintiff unambiguously assented to thentsrand
conditions of the Raiser Agreement by subsequently clicking on the “YES, | EGREN,
despite the following message located directly above that icon: “By rajjckelow, you
represent that you have reviewed all the documents above and that geut@gine contract
above.” Coleman Dec. | 7, Ex. A. After clicking “YES, | AGREE,” Plaintifisyg@mompted to a
second screen that encouraged him to read the Raiser Agreement again: “PLENSIRKIO
THAT YOU HAVE REVIEWED ALL THE DOCUMENTS AND AGREE TO ALL THE NEW
CONTRACTS.” Coleman Dec. 7, Ex. B. Plaintiff manifested an intent to be bound ot t
and conditions of the Raiser Agreement for a second time by once again clickiveg“0iES, |
AGREF’ icon. Therefore, the Court finds that Uber’s noticet@she Raiser Agreement was
sufficient, and Plaintiff is bound by the terms and conditions of the RaisermAgneeincluding
its Arbitration Provision.

B. The Parties have Agreed to Arbitrate*

Next, Plaintiff arguesthat Defendant cannot meet its burden demonstrating that the
partiesclearly andunmistakablyagreed to be bound hige Arbitration FPovision.PI's Opp’n, at
8, 27. In support, Plaintiff argues that § 15.1’s language of the Raiser Agreemdictscasith

the language of § 15.FI's Opp’n, at 8, 27.In particular, Plaintiff reasons that 8 15.1 provides

4 The Courtnotes that the Raiser Agreement contains a fOmdia choice of law
provision.Coleman Deg § 11, Ex. C, 8 15.1 (“The interpretation of this Agreement shall be
governed by California law . . . . ”). For reasons unbeknownst to the Court, hothevearties
briefs primarily rely onNew Jerseyaw. Since a conflict between Californewv and New Jersey
law does not exist with regard to the contract interpretation and unconscionagimyemts that
the parties have raised, as further discussed below, the Court will decideuthapplyingNew
Jersey law.

10



that the parties’ disputes are subject to the exclusive jurisdiction of cauBan Francisco,
California; Plaintiff argues that, however, 8§ 15.3 confusingly states that ttiespalisputes,
which would otherwise be “resolved in a court of law,” must be “resolved only . . . through final
and binding arbitration.” Ps Opp’n, at & Plaintiff maintains that the Arbitration Provision is
unenforceable because the Raiser Agreement “contains a contradictits face regarding who
(an arbitrator or a court) will hear disputestween the parties.” BIOpp’n, at 8 The Court
finds Plaintiff’s interpretation of 8§ 15.1 and 15.3 erroneous.

First, ourtsthat have reviewed the Raiser reRgment’s Arbitrdon Provisionrejected
identical argumentsnade by Plaintiff herereasoning that an ambiguity cannot be created by
comparing the language of the arbitratfmovision to other provisiacontained in the Raiser
Agreement. In doing so, those courts relied on the Supreme Court’s deciRenti&-Center
which held that an arbitration provision is severable from the remainder of thaatd¢eSena
v. Uber Techs.No. 152418, 2016 U.S. Dist. LEXIS 47141 (D. Ariz. Apr. 7, 2018gron v.
Uber Techs., IngNo. 153650, 2016 U.S. Dist. LEXIS 58421 (D. Md., May 3, 20E)jster v.
Uber Techs. In¢.No. 152653, 2016, U.S. Dist. LEXIS 67523 (N.D. Ohio, Aug. 2, 2016).
Suarez v. Uber Techs., IndNo. 16166, 2016 U.S. Dist. LEXI$9241 (M.D. Fla., May 4,
2015). It is the collective opinion of those courts that the analysis of wheth@nhiguity exists
must beconfined to the arbitration provision itself. Indeed, Plaintiff doespoeit to, nor does
the Court find any, ambiguity within the Arbitration Provision such that the termsdwasul
unenforceable.

Nevertheless Plaintiff requests this Court to look beyoritle four cornes of the
Arbitration Provision Clearly, such ampproach, which is naolely limited to the language of

the arbitration agreementlivergesfrom the contract analysis applieoh the aforementioned

11



casesBut, even if Iwereto adoptPlaintiff's approachthe Raiser Agreement is not internally
inconsistenf.

Whenreviewing a contract in its entiretys requested by Plaintifindividual provisions
must be read in their context and not in a vacudnt’f’Ass’n of Machinists & Aero. Workers v.
US Airways, InG.358 F.3d 255, 266 (3d Cir. 2004) (citigre New Valley Corp.89F.3d 143,
149 (3d Cir. 1996))New Wrinkle, Inc. v. John L. Armitage & ¢C@38 F.2d 753, 757 (3d Cir.
1956) (“It is elementary that a writteaontractis to be construed so as to givieeet to all of its
parts, and any construction which would renderatiyieemenieaningless should be avoidgd.
Mayer v. Dev.Corp. of Am 541 F. Supp. 828, 85D.N.J. 1981) (“An interpretation which
gives effect and meaning to a term is to be prefeover one which makes such term mere
surplusage or without effect.”) (quotirigossville Salvage Corp. v. S. E. Graham, @&9 F.2d
391 (1963)).Indeed, “[d]isproportionatemphasis upon a word or clause or a single provision
does not serve the purpose of interpretatiohlewark Publishers’Ass’'n v. Newark
Typographical Union22 N.J. 419, 426 (1956). Put differently, “[w]ords and phrases are not to
be isolated but relatdd the context and the contractual scheme as a whole Id.. . ”

Here in accordance with thedmasic contracprinciples,the Court must be mindful to
review the Raiser Agreement so as to avandetpreting one provision in isolation from others
pertaining to the same subjeclesage v. JC Penney Cdlo. A-3154-08T2,2012 N.J. Super.
Unpub. LEXIS 699at *35 (App.Div. Mar. 30, 2012) (citindNewark Publishers’ Asso22 N.J.
at 426). In doing so, the Court finds tlg&15.1 and 15.3 are not in conflict. Thesflect which

types of claims must be arbitrated.

5 In addressing Plaintiff's positigrihe Cout is not decidingvhether Plaintiff's approach
is appropriate in this context.

12



Section 15.1 of the Raiser Agreemstdtes, in pertinent part, thany disputes, actions,
claims or causes of action arising out of or in connection with thigehgent or the Uber
Services shall be subject to the exclusive jurisdiction of the state and femleta located in the
City and County of San Francisco, California.’Section 15.2, displayeddirectly and
conspicuously heeath§ 15.1, provides in pertinent part“Other than disputes regarding the
intellectual property rights of the partieany disputes, actions, claims or causes of aetismg
out of or in connection with this Agreement or the Uber Services may be subjebititatian
pursuah to Section 15.3.Coleman Deg.Y 11, Ex. C, 8 15.2emphasis added). Section 1.3
states

Except as it otherwise providehis Arbitration Provision is intended to apply to

the resolution of disputes that otherwise would be resolved in a colat air

before a forum other than arbitration. This Arbitration Provision requires all such

disputes to be resolved only by an arbitrator through final and binding arbitration

on an individual basis only and oy way of court or jury trial . . .

Coleman Dec, § 11, Ex. C, 8 15(8 (emphasis added). Subsection ii of 8 1®Bich is labeled

“Limitations On How This Agreement Appli@grovidesan exclusive list of actiorsincluding

intellectually property right claimg&entified in 8 15.2that areexplicitly excludedfrom the

scope of theRaiser Agreement’s Arbitration ProvisioRlaintiff ignores the language B 15.2,

and instead read$ 151 and§ 15.3 ina vacuum divorced fromthe other provisions in the
Agreement.However,these particular stions, i.e., 15.1-15.3yhenreadas a whole, can be
clearly harmonized and they leave no uncertainty as to whigpes of claimsare subject to
arbitration, andwhat other typesan be litigatedn court Indeed, intellectual property right
claims, along with the other actions that are explicitly listed in § 15,3ii¢ subject to the

exclusive jurisdiction of the courts in San Francisco, Califopuesuant to 8§ 15.1's forum

13



selection claus@ On the other hand, any other dispudeising fromthe Raiser Agreement or the
parties’ relationshipare subject to the Raiser Agreement’s Arbitration Provisi&@tated
differently, those actions that are excluded from arbitration, and thus fall@tit@ scope of the
Arbitration Provision, fall within thescope of § 15.1's forum selection claugecordingly,
contrary to Plaintiff's argumen§8 15.1 and 15.3 are not inconsistertierefore the Arbitration
Provisionis enforceable

C. The Parties’ Agreement is Subject to the FAA

Third, Plaintiff argues that, even if Plaintiff is bourly the Raiser Ageement’'s
Arbitration Provision, this Court lacks theuthority under the FAAto compel arbitration,
because th@arrow exemption contained within 8 1 of the FAA excludes contracts involving
“transporttion employee’ PI's Opp’n, at 9-13. Plaintiff argueshatthe FAA exception applies
since his job requires him to “transport passengers across state. lines§ PI's Opp’n, at 9.
However, thisargumentpresupposes that Plaintiff's status is that of an employee, as ogposed
an irdependent contractor, as Defendant contérgig, evenif Plaintiff were an employee, the
FAA would necessarilygovern theparties’ arbitration agreementPlaintiff's definition of
“transportation employees” is overly broad.

Under the FAA, “[a] written provision in . . . a contract evidencing a tramsacti

involving commerce to settle by arbitration a controversy thereaftergosinof such contratt

®Indeed, if an Uber driver decides to <apit of arbitration, § 15.3's forum selection
clause would apply to limit the jurisdiction in which that driver may file his/hemdai

" The resolution of Plaintiff'sstatusas an employee, as opposed to an independent
contractor, isdispositive of Plaintiff's laborelated claimn the meritsHowever, the crux of
the parties’ dispute, in connection with this motion, rests \golelthe issue whether the Raiser
Agreement’s Arbitration Provision is valid and binding upon Plaintiff. Since the eafuititg of
the Arbitration Provision does naiecessarilydepend on Plaintiff'semploymentstatus, it is
appropriateo reserveahat ssuefor the arbitrator, rather theor this Court.

14



shall be valid. 9 U.S.C. 8§ 1.Nevertheless, 8§ df the FAA provides, in pertinent part: “but
nothing herein contained shall apply to contracts of employment of seamen, raitipbuyees,
or any other class of workers engaged in foreign or interstate commleCEe scope of§ 1's
exclusion has been narrowly construed by a large numbarcoit courts including the Third
Circuit. Tenney Engj v. United Elec., Radio & Mach. Workera07 F.2d 450, 4523d Cir.
1953) (holding that the exclusionary language of 8 1 shonllg apply to those “workers who
are actually engaged in the movement of interstate or foreign commernteavork so closely
related thereto as to be in practical effect part of it”).

To date, virtually everyircuit having considerethe issuehas foundthat theFAA’s
exclusiononly appliesto those employees who are actually engaged in the movement of goods,
as opposed to the transportation of peapl@terstate commerc&eeAsplundh Tree Expert Co.
v. Bates 71 F.3d 592, 6001 (6th Cir. 1995) The FAA’'s exemption should only “apply to
employment contracts of seamen, railroad workers, and any other class etrswvackually
engaged in the movement of goods in interstate commerce in the same wsgathah and
railroad workers arg; see also Lenz. Wwellow Transp., Inc431 F.3d 348, 351 (8th Cir. 2005);
Paladino v. Avnet Computer Tech$34 F.3d 1054, 10661 (11th Cir. 1998)Cole v. Burns
Int’l Sec. Servs105 F.3d 1465, 1472 (D.C. Cir. 1990'Neil v. Hilton Head Hosp.115 F.3d
272, 274 (4th Cir. 1997Rojas v. TK Communs37 F.3d 745, 748 (5th Cir. 199@&)latthews v.
Rollins Hudig Hall Ca.72 F.3d 50, 53 n.3 (7th Cir. 199%B)ickstein v. Du Pont443 F.2d 783,
785 (1st Cir.1971). Putdifferently, the drcuits have foundthat an employee’s direct
involvementwith physicalgoodsis aprerequisitao fall within § 1 of theFAA’s exemption.

Although the Third Circuit has not ruled on whether the FAA’'s exemption is only

applicable to employees involved in the transportation of physical gdud<Cdurt finds no

15



reason taiverge fromthe uniform body of circuit court precedent, particularly because it is in
accordance with the Supreme Court’s decisioirtuit City Stores v. Adam$32 U.S. 105
(2001).In narrowlyinterpreting8 1 of the FAA the SupremeCourt appliedejusdem generjsa
canon of statutoryconstruction which “limits general terms which follow specific ones to
matters similar to those specifiedsooch v. United State297 U.S. 124, 128 (1936). loitig

so, the Supreme Court found thtite FAA’'s exemption “should be e&l to give effect to the
terms ‘seamen’ and ‘railroad employees,” and should itself be controlled antediddy
reference to the enumerated categories of workers which are recitbdfpust it.” Circuit City,

532 U.S at 115.The Supreme Court thus held that § 1 of the FAA only exempts a narrow
category of workers, like “seamen” and “railroad worKkevgho areengaged inthe free flow of
goods” Id. at 121(emphasis addedBuch a narrownterpretation as noted by the Supreme
Court, coincideswith the intent of Congress “[i]t is reasonable to assume that Congress
excluded ‘seamen’ and ‘railroad employees’ from the FAA [because] itddidvish to unsettle

established or developing statutory dispute resolution schemes [pertaining to skets)dd.®

8 Plaintiff contends thathe subject matter of the Raiser Agreement falls within the
FAA’'s exemptionand cites to the followingre-Circuit City decisions:Amalgamated Assn
etc.. v. Pennsylvania Greyhound Lines92 F.2d 310 (3d Cir. 1951) anéennsylvania
GreyhoundLines, Inc. v. Amalgamated Ass'n., ett93 F.2d 327 (3d Cir. 1952)While it
appears that the Third Circuit in those cases ultimately applied the FAAspage to bus
drivers, those decisions primarily dealt with the issue whether a colleetigaibing agreement
constitutes a contract of employmestot whether employees who transport people, as opposed
to goods, fall within the scope of the FAA’s exclusi&eePennsylvania Greyhound Linek92
F.2d at 313 (There remains to be codsired whether the exception of ‘contracts of employment
of workers engaged in interstate commeifcem the scope of the Act was intended to include
collective bargaining agreentsri). Those two decisions have also been distinguished by at least
two district courts since the Supreme Court’s decisid@irouit City, a case which underscored
the importance of applying the FAA’s exception to employees involved in the treatgpoof
physical goodsKowalewski v. Samandarp®90 F. Supp. 2d 477, 4835(S.D.N.Y. 2008)“As
described by a lat court in the Third Circuit,[i]t appears that the Amalgamated employees
were bus drivers; however, the court did not address the isswdandt rey on this fact in its
decision[]” when the court applied the FAA’s exemption.) (quotiRayal Pioneer Paper Box
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The reasoning nderscored by the Supreme Cosuiggestshat a car service provider,
such as Plaintiff, is too fattenuatedrom the typs of employeeto whomtheFAA'’s exclusion
is intended to applyror one,Uberdriversare not subject to amgpecial arbitration legislation,
unlike those employed within the seamen and railroad industries. Indeed, prior tesSEng
implementation of the FAA'Congress had already enacted federal legislation providing for the
arbitration of disputes between seamen and their employdrg¢itation omitted. And, when
the FAA was enacted, “grievance procedures existed for railroad employkedeoteral law .
. and the passagéd a more comprehensive statute providing for the mediation and arbitration of
railroad labor disputes was imminen. (citationomitted. In contrastPlaintiff has not cited to
any legislation pertaining to the resolution of disputes between those who are warkiimg i
personal transportatiomdustry. Thereforeit is reasonable téind that, in the absence of such
legislation,Congress intended for the FAA to apply in this context.

Nor was Plaintiffinvolvedin the movement of physical goods in interstate commierce
the same wagsseamen or railroad employeésdeed, “Uber is a technology company that acts

as a conduit between individuals looking for transportation, and independent tranmportati

Mfg. Co. v. United Paper Workers Int’l. Union Local 2860. 96310, 1997 U.S. Dist. LEXIS
8027, at *2 (E.D. Pa. June 5, 1997)). thermore, sinc€ircuit City, it appears that courts have
unanimouslydefined “transportation workers” as those involved in the movement of physical
goods:KowalewskiF. Supp. 2d at 484 The Caurt thus finds the involvemenf physical goods

to be an indispensable element to beengaged in commerce in the same way teatreen and
railroad workers are.”(internal citation and quotations omitted)Jyan v. Texan Lincoln
Mercury, Inc, No. H07-1815, P07 U.S. Dist. LEXIS 63725, at *16.D. Tex. Aug. 29, 2007)
(“[A] transportation worker is someone who works in the transportation ingeatryndustry
whose mission it is to move goots.Pelayo v. Platinum Limousine Servdo. 1500023, 2015
U.S. Dist. LEXIS 173580, at *35 n.6 (D. Haw. Dec. 30, 20tm)ding that plaintiff limousine
drivers were not exempt from the FAA, because they were not “engaged in the moeément
goods in interstate commefye Based onCircuit City, and the overwhelming weight of
authority interpretingCircuit City, in additionto the lack of any analysis related to the definition
of “transportation workers” imalgamated| find that the FAA’s exemption is not applicable
in this case because Plaintiff was not involved in the interstate transportagjoodst
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providers lmking for riders. Coleman Deg { 3. More specifically, through the Uber App, riders
in need of transportation have the option of accessing thfiesgent transportation platforms
provided by Uber. Coleman Def 12.These platforms include “UberBLACKJberSUV, and
uberX.” Coleman Dec., 1.4The UberBLACK platformconnects riders to “limousines or town
cars operated by transportation companies,” while the UberSUV and uberdmkationnect
riders to “luxury sport utility vehicles operated by transpaitatcompanies,” and “vehicles
operated by private individuals,” respectively. Coleman.Dgel. Therefore, Uber’s business
model is primarily concerned with the transportation of people, and not goods, from one location
to anotherAccordingly, Plaintiff, whois anUberdriver and has registered to acct#ssuberX
platform does not fall withinthe FAA’s exemption To hold otherwisavould expandthe FAA’s
exemption to include transportation employees such as Plaatt#$ultthat“would becontrary
to the prevailing 21st century judicial attitude toward arbitratigmivalewski 590 F. Supp. 2d
at485.

D. The Agreement’s Class Waiver Does Not Violate the FAA

Fourth, Plaintiff argues that the Raiser Agreement's Arbitration Provision is
“unenforceable because it contains a class waiver, which violates [Plgjrgifstantive rights
under several[labor] statutes, including theNLRA. PI's Opp’n, at 16. Specifically, Paintiff
contendsthat 8 7 of the NLRA provides employees with the rightetmage in “concerted
activities” which has been defined to include an employee’s filing of a class action on behalf of
othersimilarly situated individualswhile § 8 of the NLRA enforces an employee’s rights under
§ 7.PI's Opp’'n, at 1719. Plaintiff then points to the language of the Arbitration Agreement,
which “provides that all disputes must be resolved ‘on an individual basis only and not bf way

court or jury trial, or byway of class, collective, or representative actioRl's Opp’n, at 19.
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Plaintiff reasons that, “since the Arbitration Agreement’s class waiverlclpeohibits Singh
from pursuing a class action, which constitutes concerted activity @dethe classvaiver
violates 8§ 8 of the NLRA and is unlawful.PI's Opp’n, at 19. However, this argumeatso
presumes that Plaintiff's status is that of an employee, as opposed to that of pEndie
contractor | have already explaindtiat issueneed not be resolved on this motioHowever,
even if Plaintiff was employed by Uber, hevould still be subject to the Raiser Agreement’s
Arbitration Provisionpecause his argumeighoresthe Agreement’spt-outclause

Section 7 of the NLRA provides that “[e]ngylees shall have the right to self
organization, to form, join, or assist labor organizations, to bargain collectivadygtnr
representatives of their own choosing, and to engage in other concerted a@bivitiespurpose
of collective bargaining or other mutual aid or protection.” 29 U.S.C. § 157. While ‘itedce
activities” arenot defined by the NLRA, it has been held to include “resort to administrative and
judicial forums. . . .” Eastex, Inc. v. NLRB137 U.S. 556, 566 (1978). Andhree cours have
interpreted this to protect collecthgaiit filings: “[A] lawsuit filed in good faith by a group of
employees to achieve more favorable terms or conditions of employsrieahcerted activity’
under § 7 of th¢NLRA].” Brady v. Nat'| Football Leagues44 F.3d 661, 673 (8th Cir. 201%).

Furthermorean employee’s rights under 8 7 of the NLRA are enforced by 8§ 8 of the Act, which

®While there is some support for such an interpretation, another court, relyifg on t
statutory canon agjusdem generjdas held: “Under thejusdem generisanon, theéerm ‘other
concerted activitiesthus must be interpreted to mean other concertédtes of a similar type
as the three enumerated activities. That would include, for example, suchivaléoployee
actions as igketing or organizing boycotts . . . . It would not, however, include an emptoyee’
ability to bring a classction lawsuit . . . " Bekele v. Lyft, IncNo. 1511650,2016 U.S. Dist.
LEXIS 104921, at *5%60 (D. Mass. Aug. 9, 2016)internal quotation omitted). However, this
Court need not determine whether the right to engage in “concerted activatedéathe filing
of a class action suit, due to the Arbitration Agreement’s opt-out clesenfra
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mandates that ishall be an unfair labor practice for an employer . . . to interfere witliamest
or coerce employees the exercise of the rights guaranteed8’[.” 29 U.S.C. § 158(a)(1).

Nonetheless, the circsifire split on whether an employegay enter into an arbitration
agreementequiringtheresolution of labor disputes on an individual basis. Indeed, a majority of
the circuits that were presented with this issue have upheld such arbitratiomegsedy
finding that the right to engage in a class action lawsuit is procedural, andvénetie.
Sutherlandv. Ernst & YoungLLP, 726 F.3d 290, 297 n@&d Cir. 2013)(“We havepreviously
explainedthat the proceduralright’ to proceedcollectively [under theNLRA] presupposesnd
does notcreate,a nonwaivable, substantiveright to bring such a claim.”) (internal citation
omitted) Cellular Sales of Mo., LLC v. NLRB24 F.3d 772776 (8thCir. 2013) (‘| W]e
conclude thafthe defendantdid not violate section 8(a)(1pf the NLRA] by requiring its
employees to enter into an arbitratiagreement that included a waiver of class or collective
actions in dlforums to resolve employmentlated disputey; D.R. Horton, Inc. v. NLRB737
F.3d 344 361 (5thCir. 2015)(“We know that the right to proceed collectively cannot protect
vindication of employees’ statutory rights . . . because a substantive right to proceetivedyle
has been foreclosed by prior [Supreme Court] decisions.”).

In contrast, othecircuits have found that an employer cannot require an employee to
arbitrate disputes on an individual basis, because the right to engage in-acttassawsuit,
pursuant to 8 7 of the NLRA, is substantive, and thus incapable of being waévad.v. Epic
Sys. Corp 823 F.3d 1147, 116(rth Cir. 2016) (“That Section 7’s rights are ‘substantive’ is
plain from the structure dhe NLRA: Section 7 is the NLRA’only substantive provision. Every
other provision of the statute serves to enforce the rights Sectimot&cts.{emphasis in

original)); Morris v. Ernst & Young, LLP834 F.3d 975, 986 (9th Cir. 2016) (“The rights
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established in8 7 of the NLRA-including the right of employees to pursue legal claims
together—are substantive. They are the central, fundaahg@notections of the Act, so the FAA
does not mandate the enforcement of a contract that alleges their wakecdjdingly, the
circuits disagree as to whether an arbitration agreement, which prevents agyesnim filing

or participating in @lass action lawsuit, is enforceabfe.

The Court, however, need nodach thatissue, becausearbitration under the Raiser
Agreements optional. Aspreviouslystated 8 8(a)(1) prevents an employer fronmterfere[ing]
with, restrain[ing], or coerc[ing employees in the exercise tife rights” that are grantetb
employes by § 7 of the NLRA29 U.S.C. § 158(a)(1). (emphasis added}hminstant matter,
Uber did not partake ianysuch condugtin contrast to the cases described abBlantiff was
presented with the choice of resolving disputes by arbitradrolitigation. Indeed, the Raiser
Agreement’s Arbitration Provision contained an-opt clause, which was valid for a period of
30 days. This waslearly set forthin a conspicuousection of the Arbitration Provisigmoldly
labeled YYour Right To Opt Out Of Arbitration :”

Arbitration is not a mandatory condition of your contractual relationship

with the Company. If you do not want to be subject to this Arbitration

Provision, you may opt out of this Arbitration Provision by notifying the

Company in writing of your desire to opt out of this Arbitration Provision . ..

. Should you not opt out of this Arbitration Provision within the 30-day
period, you and the Company shall be bound bthe terms of this Arbitration

10 The Supreme Court iGlimer, albeit in a different context, held that arbitration

provisions that require a claimant to individually arbitrate claims under gigeDAscrimination

in Employment Act, another labor related statute, are enforceable undercthabifner, 500

U.S. at ®-32. However, on January 13, 2017, while this motion was pending, the Supreme
Court granted certiorari, in three circuit court cases, on the issue whegtedthe NLRA,
arbitration agreements requiring employees to waive their rights to puessocicollective
action employmentelated claims against their employers are enforceable pursuant to the FAA.
SeeEpic SysCorp. v. Lewis, Jacql823 F.3d 11477th Cir. 2016);Ernst & Young v. Morris,
Stephen2016 U.S. App. LEXIS 15638 (9th Cir. 2016)LRB v. Murphy Oil USA Inc808 F.3d

1013 (5th Cir. 2015).
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Provision. You have the right to consult with counsel of your choice
concerning this Arbitration Provision.

Coleman Dec.f 11, Ex. C, 8§ 15@iii). Importantly, that same provision indicated that an
employee’s decision top-out of arbitration would not have any adverse consequen¥es: “
understand that you will not be subject to retaliation if you exercise youright to assert
claims or opt-out of coverage under this Abitration Provision .” Coleman Deg.{ 11, Ex. C,

§ 15.3(viii) . Accordingly, thearbitration clausevas voluntaryand the Plaintiff's decision to opt
outwould not alter the parties’ relationshipuch a provisiosan hardly be construed to interfere
with, restrain, or coerce an employee into forfeiting the rights afforde®l bpf the NLRA.To

the contrary, Plaintiff wagpresented withthe choice of either arbitrating his claines an
individual basis, oditigating them, either individually or collectivelylherefore, the Raiser
Agreement’s ArbitrationProvision which is voluntary in naturejoes not violate§ 8 of the
NLRA. Johnmohammadi v. Bloomingdade’Inc, 755 F.3d 1072, 107%6 (9th Cir. 2014)
(holding that anarbitration agreemertdid not violate the NLRAas “there[was no]basisfor
concluding that [thelefendant employer] interfered with or restrained [the plaintiff employee] in

the exercise of her right to file a class action. If she watttedtain that right, nothingtopped

11 Plaintiff similarly argues that the Arbitration Provision’s class waiver igafation of
the NorrisLaGuardia Act and the New Jersey Wagd &lour Law (“NJWHL”"). Pls Opp’n, at
20-21. Withou discussing the specifics of the NorlisGuardia Act, because the Arbitration
Provision contains an ot clause, for the same reason it does not violate the NLRA, it does
not violate the NorridaGuardia Act.Johnmohammadi755 F.3d at 1077 (“Havingrdely
elected to arbitrate employmemlated disputes on an individual basis, without interference
from [Defendant], [Plaintiff] cannot claim that enforcement of the agese violates . . . the
Norris-LaGuardia Act.”). Moreover, Plaintiffs contention that the NJWHL provides an
unwaivable substantive right to bring a class action is baseless. To date, no fetd¢eabicourt
has endorsed such a position, and tellingly, Plaintiff has not cited to any authostypfuort.
Indeed, the Third Circuit iWilches v. Travelers Cos413 F. Appx. 487, 494 (3d Cir. 2011) has
found that a provision prohibiting arbitration on a class basis concerning NJWirfisenay be
enforceable.
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her from opting out of the arbitration agreemignBruster v. Uber Techs. Incl5-2653, 2016
U.S. Dist. LEXIS 101312, at *5 (N.D. Ohio Aug. 2, 201@)istinguishing Lewis, and
concluding that the Arbitration Prsion's prohibition against collective and class actions did
not violate the NLRA because thé[p]laintiff could have easily opted out of the challenged
arbitration provisions”).

E. The Arbitration Provision is not Unconscionable

Lastly, Plaintiff contends that the Arbitration Agreement is unconscionable and cannot be
enforced.PI's Opp’n, at 27. In support of thixontention Plaintiff primarily attacks the
Arbitration Provision on two separategrounds. Kst, Plaintiff takesissue withthe paries’
purportedgrossly unequal bargaining powd?l's Opp’n, at 28. Plaintiff maintains that Uber
capitalized on this imbaland®/ providing him with*a standatized mass contract,” without the
opportunity to bargain for, or negotiateyeof its termsthereby making it a contract of adhesion
despite its opbut provision'? PI's Opp’n, at 2829. Second Plaintiff pointsto the language of
the Arbitration Provisiors costsharing provision, whiclirequires Plaintiff] to pay fa half the
costs of arbitratiori,and posits thathis costsharing provisiomenders the Arbiation Provision
unconscionabléecausat prevents him from vindicating his statutory righd’'s Opp’n, at 29.
However, the Court finds botlf these arguments meritless

A contract in New Jersey will benforceablainless there are indicia of both procedural
and substantive unconscionability. “Procedural unconscionability pertairthe process by

which an agreement is reached and the form of an agreement, ngcthdiuse therein of fine

12 Having arguedthat the Arbitration Agreement is a contract of adhesRlajntiff
maintains that the Court “must . . . determine as a matter of public policy whethdptoe the
unilaterallyfixed terms of the” contracRudbart v. N. Jersey Dist. Water Supply CAa2i7 N.J.
344, 354 1992) However, such an analysis is m#cessary, because the Raiser Agreement is
not a contract of adhesioBeeginfra.
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print and convoluted rounclear language.Harris, 183 F.3dat 181 (citation omitted).This
elementof the unconscionality analysis may be satisfiatithe agreement constitutes a contract
of adhesion.Delta Funding Corp. vHarris, 189 N.J. 28, 3 (2006). Such agreements are
typically prepared by a party with excessive bargaining power, and sigreedidgkerparty on

a “takeit-or-leaveit” basis.ld. at 40(citation omitted)

However, a disparity in bargaining power aomwill not render an agreement
unconscionableGilmer, 500 U.S.at 43 The party challenging the agreement must also establish
that it is substantively unconscionab8eus v. John Nuveen & C&46 F.3d 175, 185 (3d Cir.
1998). “This element refers to terms that unreasonably favor one party to whidisfthered
party does not truly assen&lexander v. Anthony Int’l, L.P341 F.3d 256, 265 (3d Cir. 2003)
(citation omitted). Indeed, “[g]ross inequality of bargaining power, togethigh terms
unreasonably favorable to the stronger party . . . may show that the weakehauhrho
meaningful choice, no real alternative, or did not in fact assent or appear to assent taithe unf
terms” Id. (citation omitted). Thus, unconscionability “requires aolol determination: that
the contractual terms are unreasonably favorable to the drafter and thas thermeaningful
choice on the part of the other pardgarding acceptance of the provisiortddrris, 183 F.3dat
181 (internal citations and quotatiommitted).

Here, the agreement between the parties was not a contract of adirdaiotiff
contends that[t] herewas and is absolutely no ability for [Uber drivers] to bargain or negotiate
the terms [of the Riser Agreement] with Defendah®l’s Opp’n, at 29.However,this assertion
is baselessas Plaintiff was presented with the choice of either arbitrating togating his
disputes against Uber. Indeeakbitration between the parties isot required;Plaintiff was

afforded a 3@ay period toopt-out. Nor was Plaintiff coerced or pressured into accepting
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arbitration as a means of resolving his claims with UBecordingly, Plaintiff was free to
decline the Raiser Agement’s Arbitration Provisierwithout any consequences. Therefore,
the contract between the parties cannot be construed as a contract of adle®m®#016 U.S.
Dist. LEXIS 47141,at *16 (“[T]he conspicuous opbut provision and its accompanying
language undermine [the plaintiff’'s] argument that the Arbitration Provision aatelgétion
Clause were contracts of adhesion¥gron 2016 U.S. Dist. LEXIS 58421, at *12 (“This
Arbitration Provision, wh a clearlystated opportunity to ofdut without retaliation, is not
procedurally unconscionable.{(internal citation omitted) Suarez 2016 U.S. Dist. LEXIS
59241, at12 (“As [Uber] points out, there is no procedural unconscionability because Plaintiffs
had the absolute right to opt out of the Arbitration Provisionf;))J.S. Dist. LEXIS 67523at
*13 (“The delegation provision is not procedurally unconscionable [T]he terms of the June
2014 Agreement allow Plaintiff to opt out of the delegation provision without any caerssses
or changes in the partiesimployment relationship.”)

Furthermore, the Arbitration Provision’s cedtaring provision isnot substantively
unconscionable. “[W]here, as here, a party seeks to invalidate an arbitration exgreenthe
ground that arbitration would be prohibitively expensive, that party bears the burden ofgshowin
the likelihood of incurring such cost€GreenTree Fin. Corp.Ala. v. Randolph531U.S.79, 92
(2000).The RaiserAgreement’sArbitration Provision contains eostsharingprovision:

In all caseswhererequiredby law, the Companywill pay the Arbitrator's and

arbitrationfees.If underapplicablelaw the Companyis notrequiredto payall of

the Arbitrator's and/orarbitration fees, such fee(s)will be apportioned equally

betweerthePartiesor asotherwserequiredby applicableaw.

Coleman Deg.§ 11, Ex. C, 8 15(®i). Significantly, Plaintiff does not adequatelyallege any

facts indicating that the abitration fees would be prohibitivelyexpensive.Rather, Plaintiff

merely summarizeghe terms of the costsharingprovision and then assertsjn a conclusory

25



fashion, that “the costsharing languageprecludes[Plaintiff] from vindicating his statutory
rights.” PI's Opp’'n, at 30. Therefore, Plaintiff does notestablisha likelihood ofincurring
prohibitively expensiveosts,andtherecanbe no finding of substantive unconscionabibgsed
on this reason'® Sena,2016 U.S. Dist. LEXIS 47141, aR1 (enforcing the Raiser Agreements’
costsharing provision because the plaintiff did not “prodiuceyidence that his cost to
individually arbitrate questions of arbitrability would be prohibitively expesi3j Varon 2016
U.S. Dist. LEXIS 58421, at *1Zsame);Suarez 2016 U.S. Dist. LEXIS 59241, at13-14
(same)Bruster, U.S. Dist. LEXIS 67523, at *13 (same).

In conclusion, the Court finds that the parties entered into a valid and enforceable
arbitration agreement, and Plaihimust arbitrate his claimsTypically, having made such a
finding, thisCourt would proceed to the second step of the arbitration analysis under tite FAA
determine whethethe parties disputes fall within the scope of the Agreemerilowever,
becausehe parties have agreedgermitthe arbitrator talecide issues of arbitrability under the
Agreement’s delegation clause, that determination shall be redervééee arbitrator. Coleman

Dec., 11, Ex. C, 8 15.3(pee supra p. 6-7,RentA-Center 561 U.S. at 68-69.

13 Notably, Plaintiff will likely not incur any traveling expenses in connection with the
arbitration proceeding. Pursuant to 8 15.3(iii) of the agreement, “[t]he loczititie arbitration
proceedings shall be no more than 45 miles from the place where you last provided
transportation services under this Agreement, unless each party to thatiarbiigrees in
writing otherwise.” Cteman Dec., § 11, Ex. C, 8§ 1§iB. Based on that provision, Plaintiff
may arbitrate his claims locally.
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V. DISMISSAL OF THE PROCEEDINGS

Upon an order compelling arbitration, Defendant asks the Court to dismissitime actl
Plaintiff has not requested a stay pending arbitration. The Third Circuit hashhtltié plain
language o8 3 of the FAA “affords a district court no discretion to dismiss a case where one of
the parties applies for a stay pending arbitratiobldyd v. Hovensa, LLC369 F.3d 263, 269
(3d Cir. 2004). Because neither party requests a stay of the procedten@surt dismisses the

case in favor of arbitration.

Date: Janary 30, 2017 /sl Freda L. Wolfson
Hon. Freda L. Wolfson
United States District Judge

27



