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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ATAIN SPECIALTY INSURANCE Civil Action No. 16-5129 BRM)(LHG)
COMPANY

Plaintiff,

V.
ORDER DENYING

NORTHEAST MOUNTAIN GUIDING, MOTION AND CROSS MOTION
LLC, etal, FOR LEAVE TO AMEND

Defendang.

. INTRODUCTION

Beforethis Court is the Motion for Leave to File an Amended Complaint Pursuant to FRCP
16(B)(4) & FRCP 15(A)(2) (“Motion to Amend”) [Docket Entry Nos. 107, 10@&d by Plaintiff
Atain Specialty Insurance Company (“Atainglong with its Brief of Plaintiff Atain Specialty
Insurance Company in Support of Motion Pursuant to FRCP 16(B)(4) & FRCP 15(A)(2) for Leave
to File an Amended Complaint (“Atain Brief in Support”) [Docket Entry No. 1P7-

Defendant/ThiredParty Plaintiff Michael Manchester (“Manchesteffiled a letter in
opposition to the Motion to Amend‘Manchester Opposition”) [Docket Entry No. 112].
Defendants Donald Pachn&achner & Associates, LL&nd Pachner Risk Management, LLC
(collectively “Pachner”) filed a Brief in Response to Atain’s Matito Amend Complaint
(“Pachner Opposition to Atain”) [Docket Entry No. 113]Defendants Northeast Mountain
Guiding (“NMG”), Joseph Vulpis (“Vulpis™), and Bryan Enberg (“Enberg”) (collediyehe
“NMG Defendants”) filed NMG Defendants’ CrosMotion to Amend Their ThirdParty
Complaint (“NMG Cross-Motion”) [Docket Entry No. 116], along with NMG Defendantstdre

Brief in Opposition to Atain’'s Motion to Amend Its Complaint and in Support of Their €ross
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Motion to Amend Their ThirdParty Complaint (“NMG GossMotion Brief”) [Docket Entry No.
115],in which they ask that Atain’s Motion to Amend be denied, but, if Atain is allowed to amend,
thatthe NMG Defendants be granted leave to amend their Third-Party Comadaive||

In response, Atain filed Briadf Plaintiff Atain Specialty Insurance Company in Reply to
the Defendants’ Opposition to Plaintiff's Motion Pursuant to FRCP 16(b)(4) and (25 (i)
Leave to File an Amended Complaint and in Further Support of Motion (“Atain Reply)Brief
[Docket Entry No. 117]. Pachner filed Brief in Response to the NMG Defendant’s Gvtistton
to Amend Their ThireParty Complaint (“Pachner Opposition to NMG”) [Docket Entry No. 118].
Pachner also filed a letter objecting to AtaiRReply Brief (“Pachner Opposition to tAin’s
Reply”) [Docket Entry No. 119]. NMG Defendants filed a letter joining Pachner Qo
Atain’s Reply. [Docket Entry No. 120].

At the request of this Court, on November 9, 2024ch party filed an additional brief
regardingvhether and to what extent Atain’s proposed amendments were included in Count Seven
of the Complaint. [Docket Entry Nos. 121, 122, 123, 124].

The Court has considered the Motion to Amend and NMEBoss Motion on the papers
filed, without oral argument, pursuant to Fed. R. Civ. P. 78 and L. Civ. R. 78.E(b)the reasons
set forth below, both motions abENIED.

[I. BACKGROUND

This declaratory judgment action arises out of an insurance covergygedigetween

NMG Defendants and Atain Because the timing of certain events and the procedural history are

key to the decision, the Court sets them out with some detail.

1 Given that the Court is not making a futility analysis, the Court accepts and relies upon the
sworn statements submitted with regard toMlodion, rather than accepting as true all facts in the
proposed amended pleading.
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A. Underlying Events

NMG is a New Jersey business thptovides guided mountaineering, repelling, clifftop
ziplining and other outdoor activities to the general publieclaration of Joseph DeDonato,
Esq., in Support of Notice of Motion (“DeDonato Declaratiofppcket Entry No. 1072], 16.

NMG is owned and operated by Vulpis, its president, who hired Enberg and Manchester as paid
guides. Id. 7.

NMG enlisted Pachner as its insurance broker, and Pachner helped NMGe paacur
insurance policy with Atain.ld. 18 On the application, Vulpis listed NMG’s operations as
including a variety of activities, the most relevant of which was guided mountainetrang
applicationdid not disclosethat NMG engages in search and rescue courses. Declaration of
Robert Walker Lewis, Esq. in Opposition to Atain’s Motion to Amend (“Leldeslaration”)
[Docket Entry No. 112], 6. Atain issued a general liability insurance policy to NMG (the
“Policy”) on March 16, 2015. DeDonato Declaration, Exhibit A.

On April 15, 2015, just one month into the policy, Pachner requested that Atain approve a
certificate of insurance for NMG that would cover “Search & Rescue Cohete in the township
building.” Lewis Declaratiofff10. In response, Atain’s underwriter asked for more information
as search and rescue operations weremginally covered by the Policy.ld. Vulpis responded
that the certificate of insurance would be for an indaoly course, though some of their other
search and rescue courses “are conducted during.’hikdsf11. He further statedii] f [he
were] to classify this operation it would be considered hiking as that's what you're doing . . .
walking through the woods.”Ild. That certificate of insurance was approved. 112.

On November 21, 2015, Vulpis, Enberg, and Manchester, as well as anothegN#&G

went to Allamuchy State Park to use a “clifftop zipline,” a “rope affixed betwsvo trees,
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allowing the rider to travel down the liie.DeDonato Declaratignf{89. While using the
clifftop zipline, Manchester was injuredld. 9.

On February 21, 2016\tain issued General Change Endorsement #6, which amended the
Policy to exclude, among other things, “clifftop ziplining, ziplining and Tyrolean traversssunle
used by registered and paid participants of a search & rescue training climwis Declaration,

Exhibit 9.

B. Pleadings

Manchester sued NMG, Vulpiand Enberg in the Superior Court of New Jersey alleging
negligence and seeking damages for his injuries. DeDonato Declaration, ExhiBiaB® was
made aware of the litigation and defended NMG Defendants in the action, pursuant to the
Policy. DeDmato Declarationf/11.

Atain subsequently initiated the present action, asking this Court to declaredimaivAs
not obligated to defend or indemnitye NMG Defendants in the Superior Court litigation and to
declare the Policy void based on NMG’s matemisrepresentations in its application for
coverage. DeDonato Declaratigr[b, 12;Complaint and Jury Demand (“Complaint”) [Docket
Entry No. 1]. The Complaint sets forth several factual bases for rescinding the Policy due to
NMG’s misrepresentations.Complaint, [J2327. It states that NMG’s application to Atain
listed its gross revenues as $22,000 per year from rock climttishgpt list any revenue for or
exposurefrom ropes/challenge course facilitation, even though a zip line qualifies as a
ropes/challenge course; and sthtkat it dd not use independent contractorkl. The Complaint
does not make mention of NMG’s possession of Manchester’'s waiver form, nor dgsssrit
misrepresentations based on NMG’s search and rescue courses. Count Six offfaenCeets
forth a common law material misrepresentation claim basedMG’s allegeddishonesty about

its engagement with ropes/challenge course facilitation, even though NMG used zip hilcas, w
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fall within that category. Id. f162-59. Count Seven of the Complaint sets forth a
misrepresentation claim pursuant to the Nl&sey Insurance Fraud Prevention Act, generally
alleging that NMG made material misrepresentations on which Atain relied to its detrihden
1160-65.

On August 22, 2017, Manchester filed a tihpaty complaint against Pachner and NMG
Defendants (“Manchester Thilarty Complaint”) [Docket Entry No. 28]0On thatsame day,
NMG Defendants filed a thirgarty complaint against Pachner (“NN&Q hird-Party Complaint”)
[Docket Entry No. 29] NMG’s Third-Party Complaint asks that if Atain is entitled to any
damages against NMG Defendants, Pachner should be held liabl@$erdamagebased on
Pachner’'s negligence, breach of fiduciary duty, and failure to exercise theiteegldi or

diligence in acting as NMG's insurance brokdd. 1130, 34.

C. Discoveryand Scheduling

This Court conducted an Initial Conference on January 4, 2017, and set a schedule for fact
discovery to be completed by Novemider2017, with any requests for leave to amend to be
submitted by no later than February 24, 201SeeScheduing Order dated January 12, 2017
[Docket Entry No.19]. The deadline for parties to seek leave to amend was later extended to
June 9, 2017Docket Entry No. 20], and then again to August 21, 2017 [Docket Entry No. 25].
The Court conducted numerous conferences thereafter, and set additional schedutas/éydis
expert disclosures, and dispositive motions. At no point did any asktfor further extensions
of the time within which to seek leave to amend pleadings.

On May 16, 2017the NMG DefendantsexrvedAtain with discovery demands, including
Interrogatory 19, which stated, “Identify every material misreprasent alleged to have been
made by NMG and Vulpis in &application for insurance, as alleged in paragraph 61 of the

Complaint, ‘with the intention that [Atain] rely on the material misrepresentation umgssin
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insurance policy.” DeDonato Declaration, Exhibit K at 1®n July 31, 2017, Atain responded
to NMG Defendants’ discovery demands. DeDonato Declaration, Exhibit L. Ataivessts
Interrogatory 19 by setting forth several alleged misrepresentations, includit@sNMe of
independent contractors, NMG’s gross revenue, and the variety ajumting activities that
NMG did not disclose, such as search and rescue couldeat 18-19. Also included in Atain’s
discovery responses were three references to the fact that NMG lacked a waivmatercul
release from Manchester for the November 21, 2015 trip to Allamuchy State Radt. 12, 13.

On March 13, 2018Enberg was deposedDeDonato Declaratiorf27. He explained
that he taught search and rescue courses, which involved “hauling and lowering systems” that
could be “as simple as a rope wrapped around a tree” or as complicated as “dwaidiom line
systems with three dour rescuers on each system being lowered down sheer cliffs, or Tyroleans
or high lines across canyons.DeDonato Declaratiorf|27.

On March 16, 2018, the parties deposed Atain’s underwriting witness, Grace Cunningham.
DeDonato Declaratign{24. Cunmgham was asked, “Would the policy have been written
differently if Northeast had said that they offered wilderness search aug @surses?” to which
Cunningham responded, “Yes.” DeDonato Declarai@s,

On April 5, 2018 Atain amended its response to NMG Defendants’ interrogatories, stating
that when it “discovered that Search and Rescue Courses were being conducted, Atalrihaar
the activity was outside the scope of the policy, and requested further inform&eendant
Joseph Vulpis and NMG made a further misrepresentation claiming all actia#yimited to
classroom work and some hiking, which representation was knowingly false.” Replyabenlar
of Joseph DeDonato, Esm Further Support of Motion (“DeD@to Reply Declaration’)Docket
Entry No. 117-1], Exhibit II.

Fact discovery closed on April 16, 2018 [Docket Entry No. 50].
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NMG Defendants and Manchester’'s broker malpractice expert, Frank Segyeddia
report on July 5, 2018, nag that “Pachner adsed that Mr. Enberg’s activities as a mountain
rescue instructor fell under guided mountaineering,” Hrutlid not opineon whether Pachner
committed broker malpractice in regard to that advice. DeDonato Deatgr&ikhibit P.
Pachner’s rebuttal broker malpractice expert, Thomas Ahart, issued aaepgargust 13, 2018,
and also rendered no opinion on whether Pachner committed broker malpractice in rdgard to t

search and rescue courses. DeDonato Declaration, Exhibit Q.

D. Motions for Summary Judgment

Atain filed a Motion for Summary Judgment on March 11, 2019. [Docket Entry No. 70].
In its accompanying brigfAtain MSJ Brief”), Atain argued that it was entitled to recission of the
Policy due to NMG’s material misrepresentations regarding gross revenugseohindependent
contractors, and NMG’s search and rescue courgdain MSJ Briefat 1734 [Docket Entry No.
70-3]. Regarding the search and rescue courses, Atain statechtlga¥/ulpis initially failed to
disclose that NMG was engaged in any search and rescue courses, one month Rétkcythe
began to run, Vulpis requested a Certificate of Insuréma®verthe search and rescue classes,
stating that they were limited to classm work and hiking, when in fact they included riskier
rope work that would have affected the premiuid. at 2932.

Pachner also filed a Motion for Summary Judgment on March 12, 2019. [Docket Entry
No. 73].

The Court denied Atain’s Motion for Summary Judgment and granted in part and denied
in part Pacher’s Motion for Summary Judgment in a January 30, 2020 Order and Opinion
(“Summary Judgment Opini6h [Docket Entry Nos. 94, 95] Regarding Atain’s claim for
recission due to materiahisrepreserdtions, tle Court held that genuine issues of material fact

exised as tavhether Vulpis intentionally misrepresented NMG'’s projected revenugsame of
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independent contractors. Summary Judgment Opinion-a4611Regarding Atain’s claim for
recissiondue to NMG’s search and rescue coursesCthurt denied summary judgment “because
Atain did not plead this claim in its complaint.ld. at 17#18. The Court also denied summary
judgment on Atain’s claim for recission based on NMG’s failure to maintaindilester’s waiver
form because there was an issue of material fact about whether Atain wougjuokcpd by the

loss. Id. at 3-25.

E. Motion to Amend

On February 20, 2020, after a telephonic conference in which Atain alerted the Court and
counselthat it intended to seek leave to amend its Complaint, this Court ordered Plaintiff to
circulate a proposed amended complaint by no later than February 28, 2020. [Docket Entry No.
98]. The Court also ordered Defendants to advise whether they intended to opposd $laintif
proposed amended complaint by no later than March 16, 2G20.

Manchester filed a letter on March 16, 2020, stating that he did not intend to oppose a
motion to amend by Atain [Docket Entry No. 100Q] He subsequentlyiled a letterthat day
stating that ifAtain were allowed to file an amended complaint, themould seek to amentis
answer. [Docket Entry No. 101].

Pachner filed a letter stating that “Atain should not be permitted to amend its complaint o
if it is, the orderpermitting it to do so should clearly preclude Atain from making broader or
different arguments at trial,” and further that Defendants/fRady Plaintiffs should not be
permittedto amend their complaints. [Docket Entry No. 10Hachner’s letteonly focused on
theamendment to the Complaint dealing with search and rescue courses, the bemggethat
Atain was trying to frame its amendment as an issue that was previously raisspganse to
Interrogatory 19, when in fact Atain was setting itsgifat trial to raise a distinct issue that it

argued on the summary judgment but which had not been dealt with in discddeat.23.
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NMG Defendants also filed a letter on March 16, 2020, agreeing with Pachner’s concern
regarding the language of theoposedsearch and rescue amendment and the lack of discovery on
this specific issue.[Docket Entry No. 103] The NMG Defendants added that if Atain were
allowed to amend, then they would need to similarly amend theirghntg complaint against
Pacher. Id.at 1. Theynoted that, to date, discovery had only dealt with “certain limited items
[Atain] claimed were the subjects of misrepresentatidmsving to do with projected revenues,
whether NMG utilized independent contractors, and whether NMG engaged in ropes/challenge
course facilitation.” 1d.

On March 17, 2020, Atain filed a responsive letter stating that all parties had engaged in
discovery on the subject of the proposed amendments, and that it would be unfair to limit Atain a
trial to what it presented in its summary judgment motion. [Docket Entry No. 104].

Because discovery had been coeted, a Final Pretrial Conference was scheduled for May
27, 2020 [Docket Entry No. 98].That conference was adjourned after Plaintiff informed the
Court that it intended to file a Motion to Amend. [Docket Entry No. 106].

On April 18, 2020, Atain filed the present Motion to Amend. Atain’s proposed amended
complaint would add factual bases and claims to its pleading. First, Atdisiteeadd that NMG
did not disclose in its insurance application that it provided andvezteévenue from search and
rescue training courses. DeDonato Declaration, Exhibit U (“Proposed Amended @wplali
[Docket Entry No. 1023], 125, 27. Second, the proposed amendment would rewrite Count Six
by buttressing thecommon law material misreggentationclaim with additional bases of
misrepresentation, including NMG'’s allegation that it did not use independent costrétabits
gross revenue was approximately $22,000 for the policy year, and Vulpis and NMG'’s failure to
disclose “norrecreaional guiding activities [search and rescue courses] and the income derived

from them on the insurance applicationld. 154(b), (c), and (d).Third, Atain would add a new
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count alleging that NMG breached its conditions of insurability by failing to obtaigreedi
liability waiver from Manchester on the day of the accident and by failing to maingiofa
Manchester’s liability waiver forms for a period of three yeald. {16568.

In its brief, Atain first addresses the three amendments that sedl & @aim against
NMG for failing to retain Manchester’s waiver form, for misrepresentiagavenue, and for
misrepresenting its use of independent contractors. Atain Brief in Support &tah points to
the premotion letters filed by Manchester, NMG Defendants and Pachner on March 16, 2020
(collectively the “Premotion Letters”) which madeno objection tdhoseproposed amendments.
Id.; see alsqDocket Entry Nos. 100, 101, 102, 103T hus, Atain argues that te@ amendments
should be granted as unopposed. Atain Brief in Support at 20.

Atain next addresses the final amendment that seeks to add a claim againsoNMG f
misrepresenting its search and rescue coursgsat 2223. It argues that good cause exists
under both Rules 15 and 16 because it did not learn of this misrepresentation until July @017, aft
the deadline to amend had expireldl. Atain further argues that Defendants were well aware
that Atain was asserting a misrepresentation claim in connection with the sghrebaie course
activity and conducted discovery on this claimd. at 2324. In fact, Atain notes that
Defendants’ broker malpractice expert’'s report specifically addressed Padmuhace to NMG
regarding how to disclose the search and reactieities Id. at 25. Atain also argues that the
language it seeks to add comes directly from its answer to one of Defendamtegatteies,
meaning that the parties have long been on notice that Atain was making a misreprassaiati
on the basis of NMG search and rescue coursdsl. at 2325. Finally, Atain argues that it

believed it had sufficiently pled this claimid. at 2425.
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.  ARGUMENTS OF THE PARTIES

A. Manchester’'s Opposition to Atain’s Motion to Amend

Manchester opposes Atain’s Motion to Amend for two reasons. Manchester Opposition
at 1-:2. Manchester first argues that the parties only engaged in a limited amoucbuédison
the issue of NMG’s misrepresentation of its search and rescue courses, aavidgathe
amendments would require additional discovery and delay ttchl. Second, Manchester argues
that if the Motion to Amend is granted, Manchester will have to amend itspthitgd complaint.

Id. at 2. Manchester does not address the remaining proposed amendments.

B. Pachners Opposition to Atain’s Motion to Amend

Pachner’s Opposition only takes issue with Atain’s request to add the misrepiesentat
claim regarding the search and rescue courses. Pachner Opposition to At&8in Ba¢hner
argues that the proposed amendment is suibghndifferent from the misrepresentation claim
Atain argued in its motion for summary judgmend. at 3. In the proposed amendment, Atain
seeks to add a claim that NMG misrepresented whether it offers search aedcasses. Id.

By contrast, Pachner claims that Atain, in its motion for summary judgment, argued tkat NM
had misrepresented tlseopeof the search and rescue courséd. Pachner states that Atain is
attempting a “Trojan horse” strategy: it seeks to frame its amendment as a claintiésewere
aware of since the start of discovery, yet at trial it will try to make the argumergeiiriorth in

its summary judgment brief, an argument which the parties were not aware of during gliscover
Id. at 23.

Pachnerdrther argues that there is no good cause for Atain’s amendment, as it knew about
this claim since July 2017 when it included this argument in its interrogatory resgarssAtain
was not diligentn seeking leave to amendd. at6-10. Even if Atairwishes to claim it did not

know the scope of the search and rescue courses at that time, at the very latestditthedr
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informationduring Enberg’s March 13, 2018 deposition, whigds still long before Atain made
its motion. Id. at 8. Additionally, Pachner points to Atain’s Change Endorsement #6, which
excluded various ziplining activities “unless used by registered and paid parsogpansearch
& rescue training clinic,” as evidence that Atain clearly knew of the search ane resurses as
ealty as February 21, 2016Id. at 89.

Pachner argues that the parties will be prejudiced if Atain is allowed to amenddibeau
NMG Defendants will amend their Thilarty Complaint against Pachner, causing downstream
effects. Id. at 13, 17. Pachner &o points to Rule 9(b), which requires that a party state with
particularity circumstances constituting fraud or mistake, and argues thanhallatin to amend
now would violate, and rob Defendants of the protections afforded by, that ldilet 1314.
Specifically, Pachner focuses on the prejudice that would ensue if Atain weredalo\pursue
its summary judgment version of this claim based on the scope of the search and resese cou
as opposed to their existence, because Defendants have not conducted discovery ola sabpe.
14-16.

Finally, Pachner argues the amendment is futile as Change Endorsement #6, issued soon
after Manchester’s accident, evidences Atain’s willingness to provide coveragié dspects of
the search and rescue cass As a result, any misrepresentation clearly was not material to the

risk. Id.at 1719.

C. TheNMG Defendants’ CrossMotion to Amend and Opposition to Atain’s
Motion to Amend

The NMG Defendants begin by arguing that all of Atain’s proposed amendribinée
new bases of misrepresentation and a new cause of action based on NMG’s fdidcegeto
Manchester’s waiverare unduly delayed. NMG CrossMotion Brief at 34. Atain had

knowledge of each of these new claims long before it requested leave to amend, and all should be
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denied. Id. at 23.

The NMG Defendants also argue that adding a misrepresentation claim regarding the
search and rescue courses is futile because Atain ahthe existence of those course activities
in 2015; in February 2016, Atain issued Change Endorsement #6, which expressly approved
coverage for them.Id. at 3. They further argue that a claim based on NMG'’s inability to locate
Manchester’s waiver formsisimilarly futile based on the Summary Judgment Opinion, which
found that Atain has not shown how it is prejudicdd. at 34.

Finally, the NMG Defendants ask that if Atain’s Motion to Amend is granted, thatdbe
be granted leave to amend theirirdAParty Complaint to seek to hold Pachner liable for all

allegations contained in Atain’s amended complaild. at 4; NMG CrossMotion, Exhibit 1.

D. Atain’s Reply to Defendants’ Opposition

In Atain’s Reply Brief, it first takes issue withe NMG Defendant’s opposition to the
three amendments that are unrelated to the search and rescue courseReplyddnef at 46.
Atain argues that in the Rraotion Letters, not only ditheNMG Defendants only take issue with
the search and rescue course amendment, but they explicitly stated that the seistaoa
claims regarding revenue and independent contractors “were dealt with in dystolekr Atain
thus asks this Court to enfortee NMIG Defendants’ representations in its fametion Letters.
Id. at 7. Atain also argues that in their motions for summary judgment, Defendants lanefed
argued the misrepresentation claims as well as NM&hisre to maintailManchester’'s wavier
form without ever arguing that the claims were not pled, and Pachner went so far as to plead its
own motion for summary judgment on the independent contractors misrepresentation, such that
Defendants waived their objection to those amendmelhisat 89.
Finaly, Atain takes issue witRachner's‘Trojan horse” objection to the language of the

search and rescue course allegatiod. at 10. Atain claims that while it initially stated in its
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interrogatory answers that NMG misrepresented the existence of any searebcailedcourses, it

did not learn of the full scope of the courses until Enberg’s March 2018 depositioat 1011
Moreove, Atain argues that it should be allowed to pursue at trial its argument that NMG
misrepresented the scope of the search and rescue courses, and not be linited gtaatlaim

that NMG misrepresented the existence of the courtgsat 1012. Because Atain amended its
interrogatory answers in April 2018 to include the argument that NMG misreprésleatecope

of the courses, the parties were placed on notice of this cladmat 11-12.  Finally, Atain argues

that good cause under Rule 16 extstsause its failure to amend earlier was the product of its
mistake or excusable neglect in believing it had fully pled all of its claims, a mistakedtimai d
come to light until this Court’s January 30, 2020 opinion, soon after which it sought ¢eave t

amend. Id. at 13.

E. Pachner’s Opposition tothe NMG Defendants Cross-Motion to Amend,
and Pachner and theNMG Defendants Opposition to Atain’s Reply

Pachner also opposdtie NMG Defendants’ crossotion to amend, arguing that if this
Court grants Ataiis Motion to Amend it will be because the Court has determined that the parties
were placed on notice of these allegations prior to the deadline to amend pleadougsdingly,
the NMG Defendants must also have been in possession of these claims ito tameend.
Pachner Opposition to NMG at4 If so, the NMG Defendants cannot show good cause for
failing to amend earlier.Id.

Pachner further argues that the NMG Defendants’ aragson fails under Rule 15
because they waited too long to amend, amending their-Paity Complaint would unduly
prejudice Pachner because Pachner had no reason to assume the NMG Defendantsildald attr
these new claims to a breach of duty by Pachner, and amending would be futile because the four

proposed amendments are not attributable to any breach by Pad¢tinar3-15.
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Pachner then responds to Atain’s Reply Brief, arguing that it impermissibly raises ne
arguments that are not in its moving papers. Pachner Opposition to Atain’s Replatiiner
says Atain anhits in its Reply Brief that its amendment merely seeks to incorporate a claim it
raised at the start of litigation, i.e., that NMG misrepresented theegesbdf search and rescue
courses, when in reality it will seek at trial to make its summary judgargoament, i.e., NMG
did in fact disclose the search and rescue courses but misrepresented their saimp@navdhich
the parties have not conducted discover. at 2. That Atain amended its interrogatory
responses did not put Defendants on notice of the latter claim, Pachner argues, but eieégn if i
Atain amended its responses in April 2018, at which point it could have and should have also
sought leave to amernde Complaint Id. at 3. Pachner urges that if this Court allows Atain to
amendatthis point, then Atain should be held to the claim it is pleading and not be allowed at trial
to make a different claim.ld. at 34. Pachner opposes Atain’s other three proposed amendments,
arguing that even though no one took issue with these three amendments imtloédiré etters,
not only did Pachner not waive its right to object, but Pachner also generally objected to Atain
amering its Complaint, and the burden was on Atain to establish good cause in its moving papers.
Id. at 4-6.

In their June 19, 2020 letter, the NMG Defendants join the arguments made in Pachner’'s

Opposition to Atain’s Reply. [Docket Entry No. 120].

F. The Parties’ Supplemental Briefs

As previously noted, this Court requested additional briefing from all parties onemheth
and to what extent, the proposed amendments were included in Count Seven of the Complaint.
Manchester, Pachner, and the NMG Defendahtsglie that Rule 9(b) requires that Atain specify
the type of misrepresentations that form the basis of its cldtanchester Supplemental Brief at

3-4; Pachner Supplemental Brief aB2NMG Defendants Supplemental Brief aB1 Because
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Atain’s Complant only contains a factual basis for misrepresentation based on the ropes/challenge
course, Defendants assert that Count Seven of the Complaint does not include these other
misrepresentation claimsld.

In contrast, Atain argues that Count Seven of them@aint was a general
misrepresentation claim, meaning that the new bases of misrepresentat®nalvesdy
incorporated into it. Atain Supplemental Brief a4.1 Atain further argues that it was not under
an obligation to update its Complaint each temeadditional basis for the misrepresentation claim
was revealed in discoveryld. at 45.

IV. LEGAL STANDARD

Leave to amend a pleading is generally governed by Rule 15, which allows a party to
amend once as a matter of course within a specifiedgened. Fed R. Civ. P. 15(a)(1)After
that period is over, a party may amend only with written consent of the adveyserpaith leave
of court. Fed. R. Civ. P. 15(a)(2).If the period for amendment under Rule 15 has expired, the
Court must firstook to Rule 16 to determine whether there is good cause to extend the Rule 15
deadline. SeeSang Geoul Lee v. Won Il Paik0 F. App’x 663, 669 (3d Cir. 2017) (“the lenient
Fed. R. Civ. P. 15(a)(2) standard that ‘[t]he court should freely give leave when gastesgiires’
yields to the good cause requirementiplmes v. Grubmgrb68 F.3d 329, 334 (2d Cir. 2009)
(“where. . . a scheduling order governs amendments to the complaint . . . the lenient standard
under Rule 15(a) . . . must be balanced against the requirement under Rule K&fodi); v.
Aaron’s, Inc, 300 F.R.D. 215, 220 (D.N.J. 2014Pnly once the party haghown sufficientgood
causé to amend the Rule 16 Order to extend the deadline will the Court evaluate the proposed
amendment under Rule 15(a)”).

Rule 16(b)(4)providesthat “[a] schedule may be modified only for good cause and with

the judge’s consent.”"Good cause depends on the diligence of the moving pad@germaster
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Int’l Inc. v. Neth. Ins. CoCiv. No. 157614,2018 U.S. Dist. LEXIS 6652@t*9-10 (D.N.J. April

20, 2018). A court must determine whether the movant possessed, or through digfemdd

have possessed, the knowledge necessary to file the motion to amend before the deadline’s
expiration. Id. A lack of prejudice to the nemoving party is not enough to constitute good
cause under Rule 16Korrow, 300 F.R.D.at 220. A Magistrate Judge has the discretion to
decide what kind of showing the moving party must make to satisfy Rule 16¢bj@Hd cause
requirement. Phillipsv. GrebenCiv. No. 045590,2006 U.S. Dist. LEXIS 78419, at *Bitation

omitted).

Our courts have found that “[g]lood cause may be satisfied if the movant shows ithat the
delay in filing the motion to amend stemmed from any mistake, excusable neglect, or any other
factor which might understandably account for failure of counsel to undertake to asitipligze
Scheduling Order.” Young v. United State$52 F.Supp. 3d 337, 383 (D.N.J. 2015fquoting
Fermin v. Toyota Material Handling, U.S.A., In€iv. No. 133755, 2012U.S. Dist. LEXIS
56422, at *3 (D.N.J. Apr. 23, 2012)).

If the moving party can satisfy the requirements of Rule 16, the request for leawilinust
meet the requirements of Rule 1Requests for leave under Rule 15 are liberally granteee
WHY ASAP, LLC v. Compact Powd61l F.Supp. 2d 308, 311 (D.N.J. 2Q006Amendments
should be denied only where the court finds “undue delay, bad faith, dilatory motive, unfair
prejudice or futility of amendmerit Id. (citing Grayson v. Mayview State Hosp93 F.3d 103,

108 (3d Cir. 2002)).

Under Rule 15, delay alone is insufficient to deny a request for leave to asaeAdams
v. Gould Inc., 739 F.2d 858, 868 (3d Cir. 1984), but the moving party “must demonstrate that its
delay in seeking to amend is satisfactorily explaihddarrison Beverage Co. v. Dribeck

Importers,Inc., 133 F.R.D. 463, 468 (D.N.J. 1990) (internal quotation marks omitt€urts
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will deny such a request where delay becomes undue, when its accommodation creates an
“unwarranted burden on the court. [and] unfair burden on the opposing partyXtams 739
F.2d at 868.

Similarly, prejudice must rise to such a level that themawing party would be “unfairly
disadvantaged or deprived of the opportunity to present facts or evideHeerison Beverage
Co, 133 F.R.D. at 468 (internal quotations omittedn evaluating the extent of any alleged
prejudice, the court looks to the hardship on themoring party if the amendment were granted.
Cureton v. NCAA252 F.3d 267, 273 (3d Cir. 2001)Specifically, [oourts] have considered
whether allowing an amendment would result in additional discovery, cost, and preparation to
defend against new facts new theories.” Id. Prejudice to the nemoving party “is greater
where the tardy amendment will requireeapening of discovery, and it is lessened when the new
issue presents solely an issue of law to be determined upon application to the exitihg fac
Harrison Beverage Cp133 F.R.D. at 469.

Finally, Rule 9(b) requireghat a party alleging fraud or igtake must “state with
particularity the circumstances constituting fraud or mistake.” The Thiodiit has held that this
requires a plaintiff alleging fraud to “state the circumstances of the dlfeged with sufficient
particularity to place the @endant on notice of the ‘precise misconduct with which [it is]
charged.” Frederico v. Home Depp507 F.3d 188, 200 (3d Cir. 2007) (quotingm v. Bank of
Am, 361 F.3d 217, 223-24 (3d Cir. 2004)).

V. ANALYSIS

Because the time to amend under Rule 15 has already expired, the Court begins its analysis
under Rule 16.In seeking leave to amendhder Rule 16, a party needs to show good cause,
frequently referred to as diligence. In other wordgaaty seeking to amend pleadings is

“required to diligently seek amendments when they acquired enough facts to support such
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amendments.” Nissen v. R@g Civ. No. 085563, 2011 U.S. Dist. LEXIS 125954t *24 (D.N.J.
Oct. 31, 2011). Only if this standard has been met dtdes Court move on to an analysis under
Rule 15.

Atain seeks to amend to add facts and new claims relating to misrepresentatoesahd
of conditions of insurability. The proposed new claims include whether NMG miseepeddts
revenue and its use of independent contractors, whether it failed to obtain and keep wasser fo
from Manchester in breach of the agreement, and whether it misreprefettiécdngaged in

search and rescue courges.

A. Atain’s ProposedMisrepresentation Claims Based on NMG’sSearch and
RescueCourses

First, the Court addresses Atain’s request to add to its common law misrepresefdation ¢
in Count Six that NMG offers search and rescue coursegsh&ulMG and Vulpis “failed to
disclose these nerecreational guiding activities and the income derived ftbem on the
insurance application.” Proposed Amended Compl&ib4(d). Atain alseseeksto add the
factual basidor this claim to itsbackground section. Proposed Amended Compl&igb, 27.
For the following reasons, Atain’s request to add trascis denied.

Because the analysis must begin with Rule 16, thetCeviewsthe timeline to see if Atain
has acted with diligence. On April 15, 2015, one month into the Policy and several months before
Manchester’s accident, Pachner requested a certificate of insurance for NMG’saselarebcue
courses. Lewis DeclaratipfilQ Atain asked for more information because search and rescue

courses were not covered by the Policy, and Vulpis responded that the request was for an indoors

2 1t should be clear that the Court’s ruling on this Motion is intended to address only whether the
amended pleading should be allowed and is not intended to pass judgment as to adequacy of the
currently operative ComplaintSpecifically, the undersigned does not opine as to whether the
proposed amendments are in fact necessary.
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only course, but some of their search and rescue courses are “conducted durihg ldikgs1

Vulpis stated thati] f [he were]to classify this operation it would be considered hiking as that's
what you're doing. . . walking through the woods.”ld. On February 21, 2016, after
Manchester’s accident, Atain issued General Change Endorsement #6, which amendicythe P
to exclude, among other things, “clifftop ziplining, ziplining and Tyrolean traverse unless used by
registered and paid participants of a search & rescue training clibhiewis Declaration, Exhibit

9.

OnJuly 31,2017, Atain responded theNMG Defendants’ Interrogatory 19, which asked
for the basedor the allegedmaterial misrepresentatiatiaim, by stating that “[ijn the policy
application, Vulpis on behalf of NMG, represented that it does not engage 4iguitbng
activities. However, investigation discloses that the NMG offers training . . . in wildernashse
& rescue: DeDonato Declaration, Exhibit L at 4. During Enberg’s March 13, 2018
deposition, he explained that the search and rescue courses involved “hauling and lowering
systems” that varied in complexity. DeDonato Declarafi@a,

Atain first argues that gal cause exists under Rule 16 because it did not learn of this
misrepresentation until July 2017, after the deadline to amend had expitath Brief in Support
at 2223. Atain also argues that it could not have amended its Complaint prior to Enbargts M
13, 2018 depositionyhenAtain discovered the true scope of the search and rescue coudes.
ReplyBrief at11.

The timeline belies Atain’s claim of diligence. First, Atain cannot claim that it did not
know of the existence of the search andcuoe courses until July 2017. General Change
Endorsement #6, issued February 21, 2016, evidences that wasullyaaware of the existence
of the search and rescue courseen if it did not know the full scope of those cours&ed_ewis

Declaration, Exhibit 9. Second, even if the Court were to accept that Atain did not I¢laen of
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existence of search and rescue courses until July 2017, the deadline to seek lesrel tbaal
been extended by then to August 21120 SeeJune 222017 Scheduling Order [Docket Entry
No. 25]. Atain could have brought a motion to amend under Rule 15 at that time, while discovery
was still ongoing.

Evenif the Court were to consider the Motibased on March 13, 2018, whiclths latest
date on whih Atain claims it learned of this misrepresentation clairare can be no dispute that
Atain still waitedfor years before it sought leave to ameni@egardless of whether tldeadline
to amend pleadingsad passedAtain was still required to act diligently and seek leave to amend
as soon as possible. There is no question that Atain lacked diligeasteng the Court for leave
to amendts Complaint to add this claim.

Atain further argues thahe failure to seek leave to amend earlier was the resulitstdke
or excusable neglebecause it erroneously belieMé had fully pled all of its claims, a mistake it
was not aware of until @Court’s January 30, 2020 Summary Judgment Opinidtain Brief in
Supportat 25;Atain ReplyBrief at 13. “In some circumstances, the Federal Rules allow for a
court to relieve a party from adverse consequences arising out of ‘mistakes’ oatdgaeglect,’
which are often not the party’s but the attorney’sMullin v. Balicki, 875 F.3d 140, 15@d Cir.
2017). Misunderstandings based on law or procedure rarely qualify as excusable neglect, though
clerical errors have been found to do std. at 148, 155(holding that where an attorney
discovered her staff failed to print one disk of discovery disclosures ten montheediet,rthe
mistake was excusable).

Here, Atain’s mistake was nsimply a clerical error nor does itqualify as excusable
neglect. See Walker v.dard of Cnty Commissioner€iv. No. 927148, B93 U.S. App. LEXIS
16118 @0th Cir. June 30, 1993) (affirming a district court’s denial of a motion to amend where

plaintiff's insufficient pleadings were only made aware to him in the courtisi@pi But see
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Young 152 F.Supp. 3d at 355 (finding excusable neglect for failure td pleefense where the
government’s internal policy position changkdt defendants would not suffer prejudiceireck
v. Walmart Civ. No. 085729, 2009 U.S. Dist. LEXIS 11541{B.N.J. Dec. 8, 2009) (finding good
cause to amend after defendant mistakéailed to timely assert a crostaim, but where the
amendment would cause no delay and defendant would not be prejudiced in anylfWwayJourt
finds that Atain’s failure to seek leave to amend earlier was not the result oflebecneglect or
mistake.

In fact, the failure here goes to the heart of the pleading and the Rules: Atain d¢ped alle
misrepresentation, without stating with the requisite particularity what bases forthat
misrepresentation eve It is axiomatic that Rule 9(b) imposes a heightened pleading standard
pursuant to which a party mu$tate with particularity the circumstances constituting fraud or
mistake.” Atain was therefore required from the outsedltrt the parties in it€omplaint about
the specific basefor its migepresentation claims.The August 23, 2016Complaintalleges,
however,misrepresentation as to the ropes/challenge course ialddaunt Six. Count Seven
alleges misrepresentation in general, with no reference to any specific bases

Atain argues thait did not need to amend becaussufficiently alerted the parties as to
the specific bases of misrepresentation in its original and amem$eebrsto interrogatories
The Ruleitself, however specifiesthat the circumstances constituting the fraud or mistake must
be in the pleadings. Other courts have also held that interrogatswersdo not satisfy Rule
9(b) requirements.SeeEMC Corp. v. Storage Tech. Corp21 F.Supp. 1261,26364 (D. Del.
1996 (plaintiff “may not use its interrogatory responses to fulfill the particulaeigpirements of
Rule 9(b)”); Nichols Motorcycle Supply, Inc. v. Dunlop Tire Coi@iv. No. 93-55781994 U.S.
Dist. LEXIS 3790, at 7 (N.D. Ill. March 30, 1994) (plaintifivasnot allowed to “indirectly amend

its complaint to include its responses to interrogatories”).
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Theobligation to plead with particularity was triggered when Atain filecCibsngaint in
2016. It should have known from the outset that any additional bases had to be {fleadl
when it learned of new bases to assert, it should have sought to amend immediately but did not.
If in fact the time under the scheduling order had passedomiysmeant that any request had to
be made pursuant to Rule 16, rather than Rule 15.

Even if the Court were to conduct this analysis under the more liberal standard of Rule 15,
the Motion would still be denied. This case has been pending since 201Bat time, th€ourt
has conductedeveralconferences and entered at lease scheduling orders.Fact discovery,
which includednumerousiepositions, was completed by April 16, 2018eeScheduling Order
dated March 16, 2018 [Docket Entry No]50 Expert discovery has closed, and the parties have
filed, and the Court has decided, summary judgment motions. The Final PretriakeGoaferas
scheduled and adjourned, in light of this Motion. [Docket Entry N&]. While Atain argues
that the parties should have known of these claims of misrepresentation, there is no dthdyt that
did not have the requisite noticdf they had had that notice, they say they would have conducted
different, or additional, discower Manchester and Pachner both state that the proposed
amendment would require discovery to be reopened, giedimited discoveryconductean the
issue of whether NMG misrepresented the existence of its search and ressag levatone the
scope bthose courses. Manchester Opposition Brief at 1-2; Pachner Oppositionrt@iiia?,
13-17. Finally, if Atain is allowed to amend, then NMG has asked to be allowed to amend its
Third-Party Complaint against PachneNMG CrossMotion Brief at4. Padner argues that it
would be prejudiced by #it downstream effect, given thBachner did not conduct discovery as

to its potential liability to NMG on these claim?achner Opposition to Atain at 17.

3 There was a limited extension of fact discgvier May 25, 2018 pursuant to the April 16,
2018 Scheduling Order. [Docket Entry No. 56].

Page23 of 27



Case 3:16-cv-05129-BRM-LHG Document 125 Filed 11/30/20 Page 24 of 27 PagelD: 7376

As a final note, Defendants have pointed outtiBamendment Atain seeks to make does
not match the actual claim it is pursuinggeePachner Opposition to Atain at 2-3n fact, Atain
admits that its Proposed Amended Complaint only claims that NMG failed to disclosards se
and rescue coursdgytat trial it plans to argue that NMG difact disclose the search and rescue
courses but misrepresented the scope of those courses. R&alyBrief at 1612. Pachner
emphasizes that while the parties have engaged in a small amount of discoveryhen WKK:
disclosed its search and rescue courses, the parties engaged in no discovenhenNet
misrepresented the scopetlodsesearch and rescue courses ahe@ther Pachner was responsible
for any suchmisrepresentation.Pachner Opposition to Ataat 1416. Defendants assert that if
the scope of the disclosure as to search and rescue is to be addressed at trialy dissd\ee
reopened to allow them fally explore this claim.

The undersigned finds that reopening discovery at this late date, after fact artd expe
discovery has been completed and dispositive motions have been decided, would add significant
cost and delay to this alreafbyur-yearold case. There can be no doubt that Defendants would
be prejudiced if Atain is allowed to amend at this late date to add new claims giressrgation
that were never plead.

Accordingly, the proposed amendment to add a misrepresentatiorrelaied to NMG’s
search and rescue courses must fail, both because of lack of diligenceaustl# the prejudice

it would clearly cause.

B. Atain’s Proposed Misrepresentation Claims Based on NMG’s Revenue
and Use ofl ndependentContractors

Atain alsoseeks to amend its Complaint to add two bases for misrepresentation to Count

Six: that NMG misrepresented its revenue and its use of independent contractors. Proposed
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Amended Complain54(b),(c). Given the passage of time and Atain’s burden onMuaison,
the undersigned is not persuaded that Atain has demonstrated good cause.

Atain does not argue that good cause exists because-dsatyered evidence came to
light, nor doedt argue good cause exists because of mistake or excusable.ndgktetad, Atain
argues that it should be permitted to amend because in theidd®i@n Letters, none of the
Defendants took issue with these amendmengsellywaiving their right to object now. Atain
ReplyBrief at 47. Although Defendants did not objesptecifically to these amendments in their
Premotion Letters, they certainlyavein their briefs. Atain argues that this Court should ignore
the briefs and limit Defendants ®Be-Motion positions Id. This Court disagrees: thofee-
Motion Letters wee simply to determine whether there were objections to the amendment and to
the extent that a formal motion should be required. They were never intended to casietsie pa
positions in cement and do not act as a waiver of any arguments not madeif tlevéalure to
make these arguments in tre-Motion Letters were somehow deemed to be a waiver, this would
not relieve Plaintiff of itsndependenbbligation to show that it exercised diligence in seeking to
makethe late amendment.

Because Atain has nettisfied this threshold showing, the Motion must be denied as to

the request to add specific claims relating to revenue and the use of independaatorentr

C. Atain’s Proposed Claim Regarding NMG’s Failure to Obtain and/or
Maintain Manchester’'s Waiver Form

Atain's final proposed amendment woulddad new count that alleges NMG breached
conditions of insurability by failing to obtain or maintain a waiver of liability forranfr
Manchester. Proposed Amended Compl&ifié5-68.

Atain does not argue that good cause exists because it only recently learned of NMG’s

failure to obtain or maintain Manchester’s waiver of liability form. In,facits brief in support

Page25 of 27



Case 3:16-cv-05129-BRM-LHG Document 125 Filed 11/30/20 Page 26 of 27 PagelD: 7378

of its motion for summary judgment, Atain pointed to a February 5, 2019 deposition in which
Vulpis statel that Manchester did not sign a liability waiver the day of the accident, nor could
NMG find any liability waiver Manchestehad signed previously. Atain MSJ Briefat 3536.
Further, Atain’s July 31, 2017 discoverypessesnclude at leasthree references to the fact that
NMG did not havea waiver/exculpatory release from Manchester for the November 21, 2015 trip
to Allamuchy State Park.DeDonato Declaration, Exhibit L at 12, 13[hus,Atain clearlyknew
of this potential claim as early as July 31, 2017. Even if the Court acceptstairatvas not
aware of it untilVulpis’ deposition in February 5, 2019, there is nothing to explain why Atain
failed toseek leave to amend @®mplaint sooner.

Again, Atain argues that it should be permitted to amend because in themoRom
Letters,none of the Defendants took issue with this count, thereby wath@igright to object
now. AtainReplyBrief at 47. For the reasons set forth previously, the Court is not persuaded
Not only does Atain fail to make any claim as to good cause by way of diligence or
mistake/excusable negletiyt the Court after reviewing the record at lengtiso cannot glean
any basis foallowing the amendment at this late date

Accordingly, the Court finds good cause has not been shown for Atain’s requestato add
new counthat allegedNMG breached conditions of insurability by failing to obtain or maintain a
waiver of liability form from Manchester.

Atain’s Motion in its entirety fails to medhe good cause requiremehite toAtain’s lack
of diligence in seeking to amend. Even if this were not the tasaemendmenwould at least in
partresult inprejudiceto the parties bynecessitatingidditional discovery when the parties are

otherwise ready for a final pretrial confererice

4 Because the Court denies the Motion for the reasons set forth, it does not reachehe parti
remaining arguments under Rule 15.
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D. NMG Cross-Motion for Leave to Amend

The NMG CrossMiotion only asks for relief if Atain’s Motion to Amend is gradite
Because the Court is denying Atain’s Motion to Amend, the Casa denieshe NMG Cross
Motion as moot.

VI. CONCLUSION

For the foegoing reasons, and for good cause shown,
IT IS on this30th day ofNovember, 2020,

ORDERED that the Motion for Leave to Amend [Docket Entry N67]is DENIED; and
it is further
ORDERED that the Cros#/otion for Leave to Amend [Docket EntryaN 114 is also

DENIED.

Ak

LOIS H. GOODMAN
United States Magistrate Judge
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