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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

MIKHAL TODD,
Civil Action No. 16-5204BRM-DEA
Plaintiff,

CITIBANK,
OPINION
Defendant.

MARTINOTTI , DISTRICT JUDGE

Beforethis Courtis Defendant Citibank’¢‘Defendant”or “Citibank”) Motion to Dismiss
theComplaint,pursuanto FederaRule ofCivil Procedure 12(i¢)) and(6). (ECFNo. 8.) Plaintiff
Mikhal Todd (“Plaintiff”) opposeghis motion.(ECFNo. 12.) Pursuantio Feceral Rule ofCivil
Procedure 7®), theCourtdid nothearoralargumentForthereasonsetforth below,Defendant
motion to dismissis GRANTED in part andDENIED in part, asfollows: (1) Plaintiff's Fair
Debt CollectionsPracticesAct (FDCPA) claim is DISMISSED WITHOUT PREJUDICE; (2)
Plaintiff's New JerseyStatePenalCode § 2C:33-4laimis DISMISSED WITH PREJUDICE;
and(3) the Motionto Dismissis DENIED in all otherrespects.

l. BACKGROUND

Forthe purposes dhis Motion to Dismiss,the Courtacceptghefactualallegationsn the
Complaintastrue anddrawsall inferencesn thelight most favorabldéo Plaintiff. SeePhillips v.
Cty. of Allegheny515F.3d224, 2283d Cir. 2008).Sometiman January2016,Citibankallegedly
begancalling Plaintiff’'s mobilenumber. (Compl(ECFNo. 1) at | 8.)Citibank’s “calls originaed

from telephone numbers 800 388 22d816 420 1002’and“were madeasoften astwice per
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day,” resultingin 350 calls (Id. at 19, 10, 15.)Plaintiff allegesCitibank’s calls were “pre-
recorded'voicesstating*Plaintiff’'s husband, Joseph Todd, shocddl Defendantait 800 298 6359
andentera ‘key code’ numbeto heara message.’ld. at  12.)Plaintiff contends'she hearda
silencebeforearecordingbegan convincingPlaintiff [| Defendant’scallswere‘robo-calls.”™ (Id.
atf 11.)

On February 15, 2016, Plaintiff allegedly contactedCitibank and was informed by
Citibank’sagent‘that thetelephonecallsto hertelephonaveremeantto inform her husbandhat
a payment on hisreditcardwaspastdue.” (d. at { 13.) Shdurther contends shaskedCitibank
to ceasecalling hercellulartelephone numberld.) NonethelessPlaintiff allegesshe “continued
to receivetelephonecallsfrom DefendanthroughMay, [sic] 2016.” (d. at{ 14.)

Plaintiff filed this actionon August 26, 201@llegingCitibankviolated (1) the FDCPA
by continuouslycalling hercellulartelephonéo collecta debtllegedlyowedby herhusband(2)
theNew JerseyStatePenalCode § 2C:33-becaus€itibank“intentionallyengagedn harassment
of Plaintiff with autodialedtelephonecalls at a rate of two (2) per day, continuing longafter
Plaintiff requestedhattheycease”;and(3) the TCPA by “failing to honorPlaintiffs’ [sic] desire
to opt out of telephoneommunicationslespitePlaintiff's clear,unequivocahndrepeatedequests
thatsuchautomaticcallscease.’(Id. at {11, 8-15, 29, 33.) O@ctoberl4, 2016 Citibankmoved
to dismissall claims, pursuanto FederalRulesof Civil Procedure 12(b)(1and (b)(6), arguing
Plaintiff cannotstatea claim under:(1) theFDCPAbecaus€itibankis not a“debt collector”; (2)
the New JerseyPenalCode becausehe statutedoesnot createa privatecauseof action;and(3)
the TCPA becausdlaintiff failed to properlypleadCitibank usedan automatictelephonelialing
system(*ATDS”) whenplacingthe callsandbecausdlaintiff lacksArticle Il standingto bring

aTCPAclaim. (ECFNo. 8-2.)Plaintiff opposes the Motioto Dismiss.(ECFNo. 12.)



[l. LEGAL STANDARD S
a. Rule 12(b)(1)

“Article Il of the Constitutionlimits the jurisdiction offederal courtsto ‘Cases’and
‘Controversies.””Lancev. Coffman 549 U.S. 437, 439 (2007). “Standing sueis a doctrine
rootedin thetraditionalunderstanding of easeor controversy.'Spokeolnc. v. Robins 136S. Ct.
1540, 1547 (2016)The standing inquirfocuseson whetherthe party invokingjurisdiction had
the requisitestakein the outcomevhenthe suitwasfiled.” ConstitutionParty of Pa. v. Aichele
757 F.3d 347, 36(Bd Cir. 2014)(citing Davisv. FEC, 554U.S.724, 734 (2008)).

A motionto dismissfor lack of standings properly brought pursuaiw FederalRule of
Civil Procedurd 2(b)(1),becausetandings amatterof jurisdiction.Ballentinev. United States
486 F.3d 806, 81(8d Cir. 2007)(citing St. Thomas-St. Johtiotel & TourismAss’nv. Gov't of
the U.S.Virgin Islands 218 F.3d 232, 24Q3d Cir. 2000) (“The issue of standingis
jurisdictional.”); Kaufmanv. DreyfusFund,Inc., 434 F.2d 727, 73@&d Cir. 1970)(“[W]e must
not confuserequirementsnecessaryto state a causeof action. . . with the prerequisitesof
standing.”)).

“Pursuantto Rule 2(b)(1),the Court musacceptastrue all materialallegationssetforth
in thecomplaint,andmustconstrue thostactsin favor of the nonmovingarty.” Ballentine 486
F.3dat 810 (citing Warthv. Seldin,422U.S. 490 (1975);Storinov. Borough ofPoint Pleasant
Beach,322 F.3d 293, 2963d Cir. 2003). Neverthelesspn amotion to dismissfor lack of

standing, theplaintiff “‘bearsthe burden ofstablishing’the elementsof standing,and ‘each
elementmust be supporteith the sameway asany othermatteron which the plaintiff bearsthe
burden ofproof,i.e., with themanneranddegreeof evidencerequiredat the succesive stageof

thelitigation.” FOCUSv. Allegheny ®&. Court ofCommorPleas,75 F.3d 834, 83@8d Cir. 1996)



(quoting Lujan v. Defendersof Wildlife, 504 U.S. 555, 561(1992)). However,“generalfactual
allegationsof injury resultingfrom the defendant’s condustaysuffice.” Lujan, 504U.S.at561.

Article Il “standingconsists othreeelements.’Spokep136S.Ct. at1547 (quotind.-ujan,
504U.S.at560).To establishstanding, [t] heplaintiff must havél) sufferedaninjury in fact, (2)
that is fairly traceableto the challengedconduct of the defendardand (3) thatis likely to be
redressediy a favorable judicial decision.” Id. “The plaintiff, as the party invoking federal
jurisdiction, bearsthe burden oéstablishingheseelements.d. (citing FW/PBS,Inc. v. Dallas,
493U.S.215, 231 (1990)).

As in Spokeo“[t]his caseprimarily concerngnjury in fact, the ‘[flirst andforemost’ of
standing’'sthreeelements. Id. (quotingSteelCo. v. Citizensfor BetterEnv’t, 523U.S. 83, 103
(1998)).“To establishinjury in fact, a plaintiff must showthat he or shesuffered'an invasion of
a legally protected interest’ that is ‘concreteand particularized’and ‘actual or imminent, not
conjecturalor hypothetical.”ld. at 1548 (quoting-ujan, 504 U.S. at 560).“For an injury to be
‘particularized,’ it ‘must affect the plaintiff in a personalnd individual way.™ 1d. (citations
omitted).“Particularizations necessaryo establishinjury in fact, butit is notsufficient.An injury
in fact mustalsobe‘concrete.””ld. “A ‘concrete’injury must béde facto’; thatis, it mustactually
exist.”ld. (explainhgthat“[w]hen we haveusedtheadjective’concrete,'we havemeanto convey
the usualmeaningof the term — ‘real,” and not ‘abstract™). “Concretenesstherefore,is quite
differentfrom particularization.d.

In Spokeo the Supreme Coutteld that intangibleinjuries can be concreteand, under
certaincircumstancegherisk of realharmcanalsosatisfytherequiremenbf concretenesdsd. at
1549.However,“Article 11l standingrequiresa concreteinjury evenin the contextof astatutory

violation.” Id. As such, aplaintiff may “not, for example,allege a bare procedural violation,



divorcedfrom any concreteharm, and satisfy the injuryin-fact requirement ofArticle II.” Id.
(citing Summery. Earth IslandInst., 555U.S. 488, 496 (2009}“[D]eprivation of a procedural
right without someconcretanterestthatis affectedby the deprivation . .is insufficientto create
Article Il standing’)) (additionalcitationomitted).

b. Rule 12(b)(6)

In decidinga motion to dismisspursuanto FederalRule of Civil Procedurel2(b)(6), a
district courtis “requiredto acceptastrue all factualallegationsin the complainianddraw all
inferencesn thefactsallegedin thelight most favorabléo the[plaintiff].” Phillips, 515 F.3dat
228.“[A] complaintattackedya .. .motionto dismissdoes noheeddetailedfactualallegations.”
Bell Atl. v. Twombly 550 U.S. 544, 555 (2007)However,the Plaintiff's “obligation to provide
the ‘grounds’ of hisentitle[ment] to relief’ requiresmore than labels and conclusions,and a
formulaicrecitationof theelementf acauseof actionwill not do.”Id. (citing Papasarv. Allain,
478U.S.265, 286 (1986)). A couit “not boundto accepiastrue alegal conclusioncouchedasa
factual allegation.” Papasan 478 U.S. at 286. Instead,assuming thdactual allegationsin the
complaintaretrue, those"[flactual allegationamustbe enougho raisearight to relief above the
speculativdevel.” Twombly 550U.S. at 555.

“To survive amotion to dismiss,a complaint mustontain sufficient factual matter,
acceptedastrue, to ‘stateaclaim for relief thatis plausible onts face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibilitywhenthe
pleadedfactual conent allows the courtto draw the reasonablenferencethat the defendants
liablefor misconductlleged.”ld. This“plausibility standardrequireshe complainallege“more
thanasheermossibilitythatadefendanhasactedunlawfully,” butit “is notakinto a ‘probability

requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations” are not



required, butmore than‘an unadorned, the defendamrmedme accusation’must be pledit
must include“factual enhancementsand not just conclusorystatementor arecitationof the
elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determiningwhethera complaintstatesa plausibleclaim for relief [is] . . . acontext
specifictask that requires theeviewing courtto draw on its judicial experienceand common
sense.’Igbal, 556 U.S. at 679.“[W]here the well-pleadedfacts do notpermitthe courtto infer
more than the mere possibility of misconduct, the complairtas alleged—but it has not
‘show[n]'—'that the peaderis entitledto relief.”” 1d. at 679 (quoting~ed.R. Civ. P.8(a)(2)).

1. DECISION

A. Whether Citibank is a“debt collector” under the FDCPA

CitibankarguegPlaintiff's “FDCPA claimfails asamatterof law” becaus&itibankis not
a“debtcollector” within themeaningof the statute (Citibank’sMem. of Law (ECFNo. 8-2 at 4-
5).) Citibank contendsTi]t is well settledthat a creditor collectingits own debtis not a debt
collectorfor purposes of thEDCPA.” (Id. at 4 (citing 15 U.S.C. § 1692a(6Rdllice v. Nat’l Tax
Funding,L.P., 225 F.3d 379, 4083d Cir. 2000)).) In opposition,Plaintiff maintainsCitibank
violatedtheFDCPA“whenit unfairly andunconscionablgevisedasystemof computegenerated
autodialedcallsto consumerswhich [] unfaily harasse@ndcausedlistresgo Plaintiff.” (ECF
No. 12at2-3.)

CongresenactedheFDCPAasaresultof the “abundancevidenceof the use of abusive,
deceptiveandunfair debtollectionpractices’andthe inadequacy @xistinglawsandprocedures
designedto protectconsumers. 15 U.S.C. § 1692(hhe statedpurpose of th&DCPA is “to
eliminate abusivedebt collection practicesby debtcollectors”andto promotefurther actionto

protectconsumersgainstdebtcollectionabusesKaymarkv. Bank ofAm, N.A, 783 F.3d 168,



174(3dCir. 2015) (quoting 15 U.S.C. § 1692(e)he right congressoughto protectin enacting
this legislationwas thereforenot merely procedural,but substantivend of greatimportance.”
Blahav. First Natl CollectionBureay Civ. No. 16-cv-2791, 20168J.S. Dist. LEXIS 157575 at
*23 (D.N.J.Nov. 10, 2016).

Typically, “[tjo prevail on an FDCPA claim, a plaintiff must provethat (1) sheis a
consumer(2) thedefendanis a debtcollector, (3) the defendant'schallengedoracticeinvolves
an attemptto collect a ‘debt’ as the [FDCPA] definesit, and (4) the defendanthasviolated a
provision of theFDCPAIn attemptingo collectthe debt."Douglassv. ConvergenOutsourcing
765 F.3d 299, 3083d Cir. 2014);seealsoJenserv. Pressler& Pressler 791 F.3d 413, 41{3d
Cir. 2015.

Onits Motion to Dismiss,Defendantdoes not disputihat Plaintiff is a“consumer’under
themeaningof theFDCPA. Instead Defendanonly assert$laintiff fails to statea FDCPA claim
becauseasamatterof law, Citibankis not a“debt collector” pursuanto the FDCPA. Therefore
this Courtwill only addressvhetherCitibankis a debtcollector.

The FDCPA defines &debtcollector” as:

any person who uses any instrumentality of interstate coeor

the mails in any business the principal purpose of which is the
collection of any debts, or who regularly collects or attempts to
collect, directly or indirectly, debts owed or due or asserted to be
owed or due another. Notwithstanding the exclusion provided by
clause (F) of the last sentence of this paragraph, the term includes
any creditor who, in the process of collecting his own debts, uses
any name other than his own which would indicate that a third
person is collecting or attempting to cotlesuich debts. For the
purpose of section 1692f(6) of this title, such term also includes any
person who uses any instrumentality of interstate commerce or the
mails in any business the principal purpose of which is the

enforcement of security interests.

15 U.S.C. § 1692a(6).



“Creditors—as opposedto ‘debt collectors>—generallyare not subjectto the FDCPA” Id. A
“creditor” is “any personwho offers or extend creditcreatinga debtor to whom a debis owed,”
but“doesnot includeanyperson . . that. . .receivesanassignmenor transferof a debin default
solelyfor the purposeof facilitating collection of suchdebtfor another.”15 U.S.C.§ 1692a(4).
Accordingly, the definition“excludescreditorswho attemptto collecttheir own debts, but does
not excludeanentity . . .who hasacquireda debtthatwasalreadyin default.” Oppongv. First
Union Mortg. Corp, 215Fed.App’x 114, 1183rd Cir. 2007);seeStaubv. Harris, 626 F.2d 275,
277(3rdCir. 1980)(citationsomitted (noting theFDCPA“doesnot applyto persons or businesses
collectingdebts ortheirown behalf.lt is directedto those persowho areengagedn businesgor
the princpal purposeof collectingdebts).

On thefactsallegedin the Complaint,Citibark is a creditor, not adebtcollector.Here,
Citibank extendedcredit to Plaintiff's husband ands seekingto collect the debtowedto it by
Plaintiff's husband. Indee®Jaintiff concedeshatCitibankwascallingher“to inform herhusband
thatapaymer on hiscreditcardwaspastdue.”(ECFNo. 1 at § 13.)The Complaintfails to allege
Citibank attemptedo collect debtsowedby athird party or a debtCitibank acquiredalreadyin
default Moreover,Citibank’s principal business providing credit servicesnot debtcollection
Accordingly, Defendant’sMotion to DismissPlaintiff's FDCPA claim is GRANTED and the
claimis herebyDISMISSED WITHOUT PREJUDICE.

B. NewJerseyPenalCode § 2C:33-4

Citibank arguesPlaintiff’'s New JerseyPenalCodeclaim fails asa matterof law because
thestatutedoesnot “providefor a privatecauseof actionfor harassmen(or anythingelse).”(ECF
No.8-2at5.) Citibank contendsNew JerseyCourts haveéspecifically declinedthe opportunityo

considerwhetheran act of harassmenander N.J.S.A. 2C:33-dreatesa civil causeof actionfor



damages:. (1d. at5 (quotingRoonew. CarlomagnoNo. L-1258-07, 201QVL 199397, *2(N.J.
App. Div. January22, 2010)).)Plaintiff's opposition does naddresghis argument(See ECF
No. 12.)

Under N.J.S.A. 2C:33-4a personcommits a petty disorderly personsffenseif, with
purposeto harassanother, henakes,or causeso be made,acommunicatioror communications
anonymouslhor at extremelyinconvenient hours, an offensivelycoarsdanguagepr any other
manneiikely to causeannoyancer alarm.” Thestatutedoes noexplicitly provide a privateight
of action In addition,New Jerseycourtshave“declinedthe opportunityto considemwhetheran
actof harassmentinder N.J.S.A. 2C:33-@reatesacivil causeof actionfor damages,hotingthat
courts “should normallgeferto the [state] Supreme Court . .with respecto the creationof a
new causeof action.”"Rooney2010WL 199397, *2 (quotindily v. Garcia, 333N.J. Suger. 195,
203(N.J.App. Div. 2000),certif. denied 202N.J. 43 (2010).

In light of the New Jerseycourts’ and StatelLegislature’sreluctanceto createa private
causeof action underto N.J.SA. 2C:334 and Plaintiff's failure to defendthis issuein her
oppositionto the Motionto Dismiss,seeHollister v. U.S. Postal Senvi42 F. App'x 576, 577 (3d
Cir. 2005) (citingStackhouse v. Mazurkiewi@51 F.2d 29, 30 (3d Cir.1992) (explaining tHat
party represented by counsel fails to oppose a motion to dismiss, the datricinay treat the
motion as unopposed and subject to dismissal without a merits analyssfjourt concludes
that no privateright of action exists at this time and this Courtwill not create one here.
Accordingly, Defendant’sMotion to DismissPlaintiff's New JerseyPenalCode § 2C:33-4laim

iIs GRANTED andtheclaimis herebyDISMISSED WITH PREJUDICE.
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C. Plaintiffs TCPA Claim
1. Whether Citibank Usedan ATDS

Citibank argues Plaintiff's TCPA claim fails as a matter of law because
“Plaintiff hasnot allegedanyfactsto support heallegationthat Citibankusedan ATDS.” (ECF
8-2at8.) Citibankcontendsallegationsmerelystatingthata defendanisedan ATDS or artificial
or prerecordedroice are insufficientto statea TCPA claim becausesuchallegationsamountto
nothing more than a formulaic recitation of the elementsof a TCPA claim.” (Id. at 6 (citing
Trumperv. GE Capital Retail Bank 79 F. Supp. 3d 5110.N.J. 2014.) In opposition,Plaintiff
maintainsCitibank violated the TCPA because&‘when she answeredthe][] calls, there was a
moment ofsilencebeforea recordedmessagéegan.”(ECF No. 12 at 3.) Thus, thé'calls were
obviously notplacedby alive person.” [d.)

Congresenactedhe TCPA“to protectindividual consumerfom receivingintrusive
andunwantectalls.” Gagerv. Dell Fin. Servs.LLC, 727 F.3d 265, 26@d Cir. 2013).The
TCPA providesin pertinentpart

It shall be unlawful for any person within the United States, or any
person outside the United States if the recipient is within the United
States—
(A) to make any call (other than a call made for emergency purposes
or made with the prior express consent of the called padiygany
automatic telephone dialing system or an artificial or prerecorded
voice—
() to any emergency telephone line (including any “911”
line and any emergency line of a hospital, medical physician

or service office, health care facility, poison control cente
or fire protection or law enforcement agency);

10



(ii) to the telephone line of any guest room or patient room

of a hospital, health care facility, elderly home, or similar

establishment; or

(i) to any telephone number assigned to a paging service,

cellular telephone service, specialized mobile radio service,

or other radio common carrier service, or any service for

which the called party is charged for the call, unless such call

is made solelyd collect a debt owed to or guaranteed by the

United Statefs]
47 U.S.C. § 227(b)(1)(Alemphasis added)
Accordingly, the TCPA “makes it unlawful to use an automatic telephonedialing system
(“ATDS”) . . . without the priorexpressconsentof the called party, to call . . . any cellular
telephone[.]'Mims v. Arrow Fin. Servs., LLG65 U.S. 368, 37@012). [A] utodialedcalls—to
bothcellularphonesandlandlines—arelawful solongastherecipienthasgrantedpermissiorno
be calledat the numbewhich theyhavegiven,absent instructionso the contrary’ Gager, 727
F.3dat 268 (citationsomitted).

Pursuanto the satute,anATDS means'equipmentwhich hasthecapacity. . .(A) to store
or produce telephone numbeosbe called,using a random @equentiahumbergeneratorand
(B) to dial suchnumbers.”47 U.S.C. § 227(a)(1Further, the TCPA creates a private cause of
action by allowinga “personor entity” to bring a privateright of actionto enjoin violabrs of the
TCPAand“recoverfor actualmonetarylossfrom sucha violationto receive$500in damagesor
eachsuchviolation, whichevers greater.”47 U.S.C. § 227(b)(3).

Citibank argues that Plaintiff's TCPA claim fablecausét makes conclusory allegations
that Citibank placed calls using an ATDS. (ECF N& 8t 6.) This Court does not agree. As
Defendant concedes, to state a cause of action undéCt&, a plaintiff must allege: “(1) that

the defendant called the plaintiff's cellular telephone; (2) using an ATBSwithout the

plaintiff's prior express consent.” Id, (quoting Leon v. Target Corp.No. 1501, 2015 WL

11



1275918, at2 (M.D. Pa. Mar. 19, 2015)Defendant does not dispuiaintiff properlypled
requirementsone and three. Instead, Defendantonly assertsPlaintiff's TCPA claim “[f] ails
[b]ecausePlaintiff [h]as[n]ot [a]dequatelya]lleged[t] hat Citibank [u]sed[a]n ATDS to [p]lace
[c]alls.” (Id.) Accordingly,this Courtwill only addresshisissue.

While this Court has found that allegations merely stating a defendant used an ATDS or
“an artificial or prerecorded voice” is insufficient to state a TCPA c¢laimmper 79 F. Supp. 3d
at 513(holding plaintiff's TCPA claim failed “undeFwomblyandigbal because [plaintiffl makes
only conclusory allegations that [defendant] placed calls using an digdelaphone dialing
system or arartificial or prerecorded voitg Plaintiff has ptad more than just ‘dareboned
allegation”(ECF 82 at6). (SeeECF No. 1.)

Much like inConnelly v. Hilton Grant Vacations Co., LLRo 12599, 2012 WL 2129364,
at*1 (S.D. Cal. June 11, 2012), cited to by this Couftriimpet where the court deniedmotion
to dismiss a TCPA claim where the plaintiff alleged “[t]he calls had a delaytpralive person
speaking to Plaintiffs or did not even transfer tiv@aperson (resulting in silence on the other end
of the phone) Plaintiff pled “she heard ailencebefore a recording began, convincing Plaintiff
that Defendant’s calls wereobo-calls.” (ECF No. 1at{ 11(emphasis addeg)Plaintiff further
alleges “Defendant’s recording was a precorded voice stating that Riaff's husband, Joseph
Todd, should call Defendant at 800 298 6368 enter a ‘key code’ number to hear a message.”
(Id.) Both of these allegations indicate and allow the Court to @itésankplaced the calls using
an ATDS.See, e.g.Aikens v. Synebny Fin. d/b/a Synchrony Banklo 1510058, 2015 WL
5818911, at *3 (E.D. Mich. July 31, 2015gport and recommendation adopte2D15 WL
5818860, at *1 (E.D. Mich. Aug. 31, 2015) (noting plaintiff must provide “at least some [] detail

regarding the conie of the messages or calls, thereby rendering the claim that an ATDS was used

12



more plausible”)Padilla v. Whetstone Partners, LL8o. 1421079CIV, 2014 WL 3418490, at
*2 (S.D. Fla. July 14, 2014) (dismissing plaintiffs TCPA claim because plainti#dato
“elaborate on the content of the pexrorded messages . . . [or] whether there wasuaeupon

his answering the call . . . [or] the content of theng@rded messages . . . [ar]y other fact that
would support his conclusory allegation that he received calls from an autonegtiote dialing
system”)(emphasis addedhiguez v. The CBE Gr®69 F. Supp. 2d 1241, 1247 (E.D. Cal. 2013)
(finding an allegation asserting the defendant utilized “an artificiade/ovas sufficient “based
on Plaintiffs own experience when she answered [the] defendant’s phone callssuchAs
Defendant’s Motion to Dismiss Plaintiff's TCPA claim mustENIED .

B. Article 1ll Standing

CitibankarguesPlaintiff does not havArticle 11l standingo bringa TCPAclaim“because
shehasnotdemonstratethat he[sic] hassufferedan injury-in-fact causedy Citibank’salleged
TCPA violations.” (ECF 8-2 at 8.) Plaintiff respondduy stating shehasmet the injuryin-fact
requiremenbecauseshewas“forced to dealwith all of thecalls coming to hercell phonefrom
Defendanteventhosemadeafter sheexplicitly askedDefendanto ceaseall autodialedcalls.”
(ECFNo. 12at7).

While the Third Circuit hasyetto applySpokedo a TCPA casethis Courthasappliedit
to asimilar TCPA matter In Leyse v. Bank of Am. Nat'l AesNo. 117128, 2016 WL 5928683
(D.N.J. Oct. 11, 2016@third partyallegedlymadeasinglephonecall onbehalfof thedefendant
to theplaintiff's residentialphoneline. Id. at*1. Theplaintiff contendedhatuponansweringhe
telephonecall, thedefendanplayedaprerecordednessagdd. Therefore theplaintiff allegedthe
defendant’scall to the plaintiff's residentialphoneline violated the TCPA. Id. The defendant
however, contendetthat the plaintiff's allegationfailed becauset lackedboth constitutionaand

statutorystandingld. at *4. This Courtdisagreedandfoundregular uses of a phondine being

13



called“undoubtedlyhasthesort of interestin privacy,peaceandquietthat Congressntendedo
protect [through theTCPA].” Id. “It is the actual recipient, intended or not, who suffers the
nuisance and invasiaf privacy” Id. at *5 (citations omitted)

Other courts have similarly held unwanted telephone calls from an ATDS causergn inj
in-fact. SeeBooth v. Appstack, IncNo. C131533JLR, 2016 WL 3030256, at *5 (W.D. Wash.
May 25, 2016prder clarified WL 3620798 (W.D. Wash. June 28, 2016) (holding the plaintiff's
allegations demonstrated an injuryehiscidatedn Spokedecause the plaintiffs were required “to
waste time answering or otherwise addressing widespread roboddky’y,. Got Warranty, Ing.
193 F. Supp. 3d 641, 644-48.D.W. Va. 2016)*

Congresenactedhe TCPA*“to protectindividual consumerfom receivingintrusiveand
unwantedcalls.” Gager, 727 F.3dat 268. Indeed, thénarm claimed by Plaintiff, underthese
specificfacts is preciselythatwhich the TCPA wasintendedto guardagainst.Seeleyse 2016
WL 5928683 at *4 (noting theThird Circuit hasexplained*a regularuserof the phondine who

occupiegheresidencéeingcalledundoubtedly has thsortof interestin privacy,peaceandquiet

1 In Mey; the court found unwanted automated telephone calls cause both concrete and intangible
harm.Mey, 193 F. Supp. 3d at 644.

For consumers with prepaid cell phones or limit@dute plans,
unwanted calls cause direct, concrete, monetary injury depleting
limited minutes that the consumer has paid for or by causing the
consumer to incur charges for calls. In addition, all ATDS calls
deplete a cell phone’s battery, and the cost of electricity to recharge
the phone line is also a tangible harm. . . . [S]wdls @lso cause
intangible injuries, regardless of whether the consumer has a prepaid
cell phone or a plan with a limited number of minutes. The main
types of intangible harm that unlawful calls cause are (1) invasion
of privacy, (2) intrusion upon and occupation of the capacity of the
consumer’s cell phone, and (3) wasting the consumer’s time or
causing the risk of personal injury due toterruption and
distraction.

Id. at 645.
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that Congress intended protect[through theTCPA]" (quotingLeyse v. Bank of Am. Nat. Ass'n
804 F.3d 316, 3263d Cir. 2015).

At this stage of the proceedings, Plaintiff has alleged, and this Court megit dlce
allegations as true, Plaintiff receivedlls from Defendartas often as twice per day,” amounting
to 350 callsand answered at least one of the cgieeECF No. 1at{{ 815.) In addition, Plaintiff
requested Defendant to cease calling her cellular telepidnat {13.) This Court finds Plaintiff
has sufficiently alleged an injuip-fact for purposes of Article Ill standing. The purported injury
here is Plaintiff’'s “privacy, peace, and quigtas disturbedby the numerous telephone calBee
Leyse 2016 WL 5928683,at *4 (noting theThird Circuit hasexplained“a regularuser of the
phoneline who occupies theesidencdeingcalledundoubtedijhasthesortof interestin privacy,
peaceandquietthat Congress intended fwotect[through theTCPA]”). This decisionis limited
to thefactsof this caseand does not hold whether or notialation of the TCPA automatically
satisfiesthe injuryin-fact requirementFor the reasons set forth above, Defendant’s Motion to
Dismiss for lack of subject matter jurisdictiorD&ENIED .

V. CONCLUSION

For the reasonset forth above,the Court GRANTS Citibank’s Motion to Dismiss

Plaintiffs FDCPA claim without prejudice and Plaintiffs New JerseyPenalCode 8§ 2C:33-4

claimwith prejudice. The Motion to Dismissis otherwiseDENIED .

Date: April 26, 2017 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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