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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

NEW JERSEYMANUFACTURERS
INSURANCE GROUR, a/s/oJOHNAND
ANN BLONDINA

Plaintiff, : Civil Action No. 17-01112BRM-TJB

V.
OPINION
NARRANGASSETTBAY INSURANCE
COMPANY, AMTRUST NORTH
AMERICA INSURANCECO.,andABC
CORPS.1-5

Defendang.

MARTINOTTI, DISTRICT JUDGE

Before this Court are: (1) Technology Insurance Company, Ing(*31C”) * Motion for
SummaryJudgmen{ECF No. 22); (2) NarrangasseBay Insurance Company©6NBIC”) Cross
Motion for SummaryJudgmen{ECFNo. 23); (3) New JerseyManufacturergnsurance Group’s
(“NJM”) CrossMotionsfor SummaryJudgmentgainstTIC (ECF Nos. 24 and 26-27); an(4)
NJM’s Motion for SummaryJudgmentiganst NBIC (ECF No. 25). All motionsare opposed.
Havingreviewedthesubmissiongiled in connectiorwith the motionsandhavingheardhold oral
argument on November 2, 2018, pursuatitederaRuleof Civil Procedure 78jafor thereasons

setforth below andor goodcauseshown,NBIC’s Motion for SummaryJudgmen{ECF No. 23)

L TIC is the reinsurerof and successoin interestto a policy issuedby Preserverinsurance
Company(“Preserver”)and was improperly impleadedas AmTrust North America Insurance
Companyin this matter.(ECFNo. 22-3 at 1.)
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is GRANTED; TIC’s Motion for SummaryJudgmen{ECF No. 22) is GRANTED; andall of
NJM’s motions anatrossmotions(ECFNos. 24-1, 25, 26, and 2@reDENIED.
l. BACKGROUND

Thisis adeclaratoryactioncommencedy NJM assubrogee oits insureds, John amshn
Blondina,for adeterminatiorof liability coveragdor injuriessustainedo their homeallegedlyas
aresultof Eric Dunn’snegligence.

A. TheUnderlying Lawsuit

On October 28, 2013NJM issuedan insurance policyto the Blondinas, insuring them
against'loss of ordamageo their dwelling, otherstructuresandpersonapropertylocatedat 119
SanCarlos, TomsRiver,NJ08757."(NJM’s CountetSOF(ECFNo. 24) 1 2 and'IC’s ReplySOF
(ECF No. 28-2) 1 2.)On March 15, 2014, dire occurredat the Blondinashome.(NBIC’s SOF
(ECFNo. 231 1 2) andNJM’s Resp.to NBIC's SOF(ECFNo. 29- 1)at1.) “At sometime prior
to thefire, Eric Dunn, a neighbor, parked a 2013 Toybeaomapickuptruckin the driveway of
the Blondina home?(ECFNo. 23-1 § 3 andECFNo. 29-1at 1.) Afire eruptedn the bed of the
pickup truck andeventuallyspreado the Blondina homé.(ECF No. 23-1 11 4-5 and ECF No.
29-1at 1.) Thetruck wascoveredwith apieceof plywoodto protectit from beingscratchedr
scrapedy materialbeingtransportedn thetruck andtherewasarackmadeof plywoodinstalled
in the bed of théruck for the purposes dfansportingishing equipment(ECF No. 23-116-7
arnd ECFNo. 29-1at 1.) The OceanCountyFire Marshallfound remnants of thewck on the floor

of the bed of the truckECFNo. 23-1 § 8 an&ECFNo. 29-1at 1.) Thefire resultedn $424,992.97

2 WhetherEric Dunn hadpermissiorto parkin the Blondinas’ drivewaig in dispute, howevegs
will beseenbelowit isimmaterialto the Court’s decision.

3 How thefire began or eventuallypreado thehomeis in dispute by th@arties but notgermane
to the adjudication othis motion.



in damagedo the homewhich was paid byNJM to the Blondinas(ECF No. 24 1 4 ancECF
No0.28-2 1 4.)

It is undisputedhatthe 2013 Toyotd acomawasregisteredo Allen Dunn,Eric Dunn’s
father.(ECFNo. 23-1 § 9 and&ECF No. 29-1at1.) (ECFNo. 22-1at9 andECFNo. 24-1at 12.)
Thevehiclewasinsured byGEICOto Genevieve andllan Dunn,Eric Dunn’sparentsidentifying
Eric Dunnasanadditional driver(ECFNo. 23-1 1 10 an&CFNo. 29-1at1.) The GEICOpolicy
containedimits of $100,00Gor propertydamage(ECFNo. 23-8at3.) NJM filed acomplaint,as
subrogee of John amdnn Blondina, againstAll en, Eric, and Genevieve Dunim the Superior
Court, Monmouth CountfECFNo.23-1 1 12 an&CFNo.29-1at1.) GEICOprovided a defense
to the defendant® that matter,while NBIC andTIC deniedcoverage! (ECF No. 23-8at 3.)
Ultimately, NJM enterednto asettlemenagreementvith GenevieveandAllan Dunnin exchange
for the GEICO policy limit of $100,000. I¢.) NJM alsosettledtheir liability claim againstEric
Dunnin exchangdor a judgmentgainstim in the amount of $324,992.9 ECFNo. 23-1  21;
ECFNo. 29-1at1; ECFNo. 24 1 6;ECFNo. 28-2 | 6.Perthetermsof thesettlemenagreement
with Eric Dunn, Eric Dunn assignedo NJM his right to proceedagainstNBIC and TIC for a
determinationof liability, andNJM agreednot to take anyaction of any kindto collect on the
judgmentagainsteric Dunn.(ECFNo. 23-1 123; ECFNo. 29-1at1; ECFNo. 24 T 6;ECF No.
28-2 1 6.)Thesettlementgreementurther provides:

5) No Admission of Liability. The partieseachacknowledge and
agreethat the matter set forth in this Agreement constitute the
settlementand compromise of disputed claims, and that this
Agreementis not an admissionor evidence ofiability by any of

them regeding any claim, exceptasmay flow from the settlement
judgment.

4 Eric Dunn’srelationshipwith NBIC andTIC will bediscussedn moredetail below.
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(ECFNOo. 231 1 26 andcECF No. 29-1 at 1.) As aresultof thesettlementwvith Eric Dunn,NJM
filed this declaratoryaction for a finding ofliability coveragein the underlyingaction aganst
NBIC andTIC. (ECFNo. 1.)
B. NBIC
NBIC issueda homeowner’'policy to Genevieve andllen Dunn insuringheir homeat
116 SanCarlosStreetin TomsRiver, New Jersey(ECFNo. 123-1 1 16 an&CFNo. 29-1at1.)
It identifiedthe “[ilnsured”to include residents of theameinsured’s householtho arerelatives.
(ECFNo0.29-1 1 13 andECFNo. 30 T 13.)TheNBIC policy affordspersonaliability:
If aclaimis madeor a suitis brought againsain “insured” for
damagedecauseof “bodily injury” or “propertydamage”caused
by an“occurrence’to which this coverageapplied,we will:
1. Payupto our limit for thedamagedor which an“insured” is
legally liable. Damagesnclude prejudgmeninterestawarded
againstan‘“insured”; and
2. Provide a defensat our expense by counsel of aioice,even
if thesuitis groundlessfalseor frauduent. We mayinvestigate
andsettleany claim or suitthat we decideis appropriate Our
duty to settle or defendendwhenour limit of liability for the
“occurrence’hasbeenexhaustedy paymenbdf a judgment tor
settlement.
(ECFNo. 23-10 at 33.) Howewr, the NBIC homeowner’s policy excludeverageor “M otor
VehicleLiability.” (Id. at 34.)“Motor vehicleLiability” is definedin theNBIC policy, in part,as:
Liability for “bodily injury” or “propertydamage’arisingoutof the:

1) Ownershipof suchvehicleor craftby an“insured”;

2) Maintenancepccupancy, operatiomse,loading, or unloading
of suchvehicle orcraftby any person.

(ECFNo.2310at1.)
The NBIC homeowner’s policyvasin effecton March 15, 2014, thelateof the fire, and

providescoveragdor property damageausedy anoccurrencén the amount of $500,00(ECF



No.29-1atf 12 andeCFNo. 30 { 12.) Moreover, theartiesagreeEric Dunnwasresidingat the
householdwnedby his parents oMarch 15, 2014 (ECF No. 29-1 1 19 an&ECFNo. 30 § 19.)
NJM argues thénegligenttrespassf Eric Dunn [onto the Blondingsroperty wasa contributing
occurrenceof thefire” andthereforeNBIC is obligatedto indemnify Eric Dunnfor the judgment
NJM obtained against. (ECFNo.29-1 T 40.)

C. TIC

TIC is thereinsurerof andsuccessoin interestto the policyissuedoy Preserver(ECFNo.
22-3 at 1.) Preservelissueda commercialautomobile policy(the “PreserverPolicy”) to Allen
Dunnfor the period oSeptenber 8, 2013to Septembe8, 2014 (ECFNo. 22-3 { 1 andECFNo.
24 ¢ 1.)0On January27, 2014,"“a ‘CUT-THROUGH ENDORSEMENT’ was placed on the
PreserverPolicy that statesthat [TIC] assumegesponsibilityfor the PreserverPolicy on the
insolvencyof Presever andthat[TIC] will be responsibléor all payments due orlaimscovered
underthe policy.” (ECFNo. 22-3 1 2 and&ECF No. 24 T 2) The PreservePolicy identified Allen
Dunnasthe“NamedInsured” andan“individual” with anaddres®f 78Kiel Avenue Butler,New
Jerseyand his businesas“delivery of paper product.(lECFNo. 22-3 1 3 andECFNo. 24 | 3.)

The Insuring Agreementfor Liability Coveragestatesin part: “We will payall sumsan
‘insured’ legally mustpayasdamagedecausef ‘bodily injury’ or ‘property damage’to which
this insuranceapplies,causedoy an ‘accident’ andresultingfrom the ownershipmaintenancer
use of ecoveredauto.” (ECFNo. 22-3 { 13 andECFNo. 24 § 13.) “Auto’means‘a land motor
vehicle,‘trailer’ or semitrailerdesignatedor travel on public roads budoesnot include'mobile
equipment.{ECFNo. 24 1 15 andECFno. 28-2 1 15.Who qualifiesasan*“insured”for Liability
Coverageas definedasfollows:

Thefollowing are“Insureds”:



a. You for anycovered‘autd.
b. Anyoneelsewhile usingwith your permissiora
covered‘autd you own,hire or borrowexcept:

(2) The owner or anyonelsefrom whom you
hire or borrow a covered “autd. This
exception does noapply if the covered
“auto” is a ‘“trailer’ connectedo a covered
“auto” youown.

(2) Your “employee”if the covered “auto”is
owned bythat"employee" or anemberof his
or her household.

3) Someone using a covered “autatiile he or
she is working in a business of selling,
servicing repairing, parking or storing
“autos” unlessthatbusinesss yours.

(4) Anyone other than your"employees",
partners(if you area partnership)nembers
(if you arealimited liability company), or a
lessee or borrower or any of their
“employees”,while moving propertyto or
from acovered‘auto”.

5) A partner(if you are a partnership), or a
member (if you are a limited liability
company)or a covered “auto” owned by him
or her or anemberof his or herhousehold.

C. Anyone liable for the conduct of an “insured”
describedabove but onlyo theextentof thatliability.

(ECFNo0.22-3 1 14 andECFNo. 24 1 14.)
The Declarationsof the PreserverPolicy contain “ITEM TWO - SCHEDULE OF
COVERAGESAND COVEREDAUTOS” which states:
This policy provides only those coveragekerea chargas shown
in the premiumcolumn belowEachof thesecoveragesill apply
only to those'autos” shownascovered‘autos.” “Autos” areshown
ascovered‘autos” for a particularcoverageby the entry of one or
more symbolsfrom the COVEREDAUTO Sectionof theBusiness
Auto Coveragd-orm nextto the nameof thecoverage.
(ECFNo.22-3 4 anCFNo. 24 1 4.)TheDeclaratiorstatesonly autoscomingwithin “Covered

Autos Symbols” which includes symbols 7, 8 and &e“coveredautos”for liability coverage.



(ECFNo. 22-3 f5andECFNo. 24 1 5.)SECTIONI — COVEREDAUTOS of theBusinessAuto
Coveragd-ormof thePreservePolicy states:

SECTIONI —COVEREDAUTOS

Item Two of the Declarationsshows the‘autos” thatare covered

“autos” for each of your coverages.The following numerical

symbols describ¢he “autos” thatmay be covered“autos”. The

symbolsenterednextto a coverage on thBeclarationsdesignate

the only“autosthatarecovered autos.”
(ECF No. 22-3 1 6 andECFNo. 24 1 6.) Covereduto Symbol 7is for “SpecificallyDescribed
‘Autos,” definedas:“Only those ‘autostiescribedn Item Threeof theDeclarationdor which a
premiumcharges shown (andor Liability Coverage anytrailers you don’town while attached
to any power unitlescribedn Item Three)” (ECFNo. 22-3 § 7 andECFNo. 24 1 7.) Covered
Auto Symbol 8is for “Hired ‘Autos’ Only,” definedas “Only those autos you lease hire, rent
or borrow. This does not includany ‘auto’ you lease,hire, rent, or borrowfrom any of your
‘employees’ partnergif youarepartnership)membergif youarealimited liability company) or
membersf their households.(ECFNo. 22-3 { 8 andeCF No. 24 1 8.) CovereAuto Symbol 9
is for “Nonrowned ‘Autos’Only” definedas:

Only those ‘autos’ yowo not own,lease hire, rent or borrow that

areusedin connectiorwith your business. This includes ‘autos’

owned by your ‘employeespartners(if you are a partnership),

members(if you are a limited liability company), ormembersof

their household butonly while usedin your businessor your

personahffairs.
(ECFNo0.22-3 19 ancECFNo0.24 1 9.)

WhenthePreservePolicywasissuedtheDeclarationsontained aectionentitled“ITEM

THREE-SCHEDULEOFCOVEREDAUTOSYOU OWN,” identifyingonly onevehicle owned
by Allen Dunn, a 200FordLCF (“Ford LCF”), a mediuntruck designedor specializedlelivery.

(ECFNo. 22-3 1 10 anéECFNo. 24 1 10.OnMay 30, 2014, théreservePolicy wasamended



to deletethe Ford LCF as a “covered auto” and to add a 2007reightliner M2 106 Truck
(“Freightliner”). (ECF No. 22-3 { 11 andeCF No. 24 T 11.) Thesetwo vehicleswerethe only
vehiclesfor which Allen Dunn paid gpremiumfor Liability Coverage provided hiyre Preserver
Policy.(ECFNo. 22-3 1 12 an@ECFNo. 24 | 12.)

The PreserverPolicy was endorsedwith an “INDIVIDUAL NAMED INSURED”
endorsement, modifying insurance provided under BusikassCoveragd-orm,which statesin
part:

If youareanindividual,the policy is changedsfollow:
A. Changesn Liability Coverage
2. PersonalAuto Coverage
While any “auto” youown of the ‘privatepassengeyp€’ is
acovered‘autd underliability Coverage:
a. Thefollowing is addedo Whols An Insured:
“Family members are “insureds”for any covered
“auto” you own of the ‘private passenger type” and
any other dutd describedn Paragrapt®2.b. of this
endorsement
b. Any “auto” you don’'t own is a covered
“auto” while being used by you or any family
membet except:
(1) Any “auto” owned by any family
members
(2)  Any “auto” furnished olvailablefor
your or any family membeis” regularuse.
(ECFNOo. 22-3 1 15 an&ECFNo. 24 1 15.)“Family Members’mears “a persorrelatedto you by
blood, marriageor adoptionwhois aresidentof your household.lECFNo. 24 Y 3landECFNo.
28-2 { 31.YWhenthe phrasé&orivate passengetype’ appearsn quaation marksit includes any
covered‘auto’ you own of the pickup or van type notusedfor business purposes, othiian

farmingor ranching.(ECFNo. 24 § 32 an@CFNo. 28-2 { 32.) ANon-owned auto’'meansany

“private passengetype’ ‘auto’, pick-up, vanor ‘trailer’ not owned byor furnished oravailable



for the regular use of you or atfamily member’,while it is in the custody of or being operated
by you orany‘family member” (ECFNo. 24 { 34 and&ECFNo. 28-2 { 34.)

Notably,the PreservePolicy wasin effecton March 15, 2014 at thetime of thefire, and
providesanendorsemerthatprovided underinsuremiotoristcoveragevithin limits of liability of
$500,000.(ECF No. 24 1 11 ancECF No. 28-2 § 11.)Now, NJM allegesEric Dunnwas an
“insured” under thePreservePolicy andthatthe 2013 Toyotd acomaallegedlycausng thefire
at the Blondinas homeras a “coveredauto,” therefore Preserves obligatedto indemnify Eric
Dunnfor the judgmenNJM obtaired againsit. (ECFNo. 22-3 1 21 an@CFNo. 24 § 21.)

D. Procedural History

OnFebruary 17, 201 NJM filed aninitial Complaint againtiBIC. (ECFNo. 1.) On May
16, 2017, theyiled an Amended ComplainagainstNBIC andTIC. (ECFNo. 11.) On June 20,
2018,TIC filed aMotion for SummaryJudgment(ECFNo. 22.)On July 20, 2018NBIC filed a
CrossMotion for SummaryJudgment(ECF No. 23.) On thatsameday,NJM filed a Motionfor
SummaryJudgmentigainstNBIC and a CrossMotion againstTIC. (ECF Nos. 24 and 25.0n
July 23, 2018NJM filed a CrossMotion for SummaryJudgment againdtiC. (ECFNo. 26.)All
motionsareopposedandthe Courtheardoral argument on November 2, 2018.
. LEGAL STANDARD

Summary judgment is appropriate “if the pleadings, deposgns, answers to
interrogatoriesand admissions afile, togethermwith the affidavits, if any, show thathereis no
genuingssueasto anymaterialfactand that the movingartyis entitledto a judgmenasamatter
of law.” Fed.R. Civ. P.56(c). Afactual disputeis genuineonly if thereis “a sufficientevidentiary
basisonwhich a reasonablgiry couldfind for the non-moving party,’andit is materialonly if it

has theability to “affect the outcome of thsuit under governingaw.” Kaucherv. Cty. of Bucks



455 F.3d 418, 423 (3@ir. 2006);seealso Andersorw. Liberty Lobby, Inc, 477U.S. 242, 248
(1986). Disputes oveirrelevant or unnecessaryacts will not preclude arant of summary
judgment. Anderson477U.S.at 248.“In considering a motiofor summaryjudgment, alistrict
courtmay notmakecredibility determinations or engageanyweighing of the evidenc@stead,
the non-moving party’s evidends to be believed andll justifiableinferencesreto bedrawnin

his favor.” Marino v. Indus. CratingCo., 358 F.3d 241, 247 (3dir. 2004) (quotingAnderson
477U.S.at 255));seealso MatsushitaElec. Indus.Co. v. ZenithRadio Corp, 475U.S.574, 587,
(1986); Curley v. Klem, 298 F.3d 271, 276-77 (3dir. 2002).“Summaryjudgmentmay not be
granted . . if thereis adisagreemendverwhatinferencecanbereasonablgrawnfrom thefacts
evenif thefactsare undisputed.Nathansorv. Med.Coll. of Pa,, 926 F.2d 1368, 138@rd Cir.

1991)(citing Gansv. Mundy, 762 F.2d 338, 34(Bd Cir.), cert. denied 474U.S. 1010 (1985));
Ideal Dairy Farms,Inc.v. John Labattltd., 90 F.3d 737, 744 (3Qir. 1996).

Theparty movingfor summaryjudgment has thimitial burden of showing thieasisfor its
motion. CelotexCorp.v. Catrett 477U.S. 317, 323 (1986)f the movingparty bearsthe burden
of persuasiorat trial, summaryjudgmentis appropriate onlyf the evidencés not susceptibléo
differentinterpretationsor inferencesby thetrier of fact Huntv. Cromartie 526 U.S. 541, 553
(1999).“If themovingpartywill bearthe burden opersuasiomttrial, thatparty mustsupportts
motionwith credibleevidence . . thatwould entitleit to adirectedverdictif not controvertect
trial.” 1d. at 331.0nthe other handf the burden opersuasiomttrial would be on the nonmoving
party, theparty movingfor summaryjudgmentmay satisfy Rule 56’s burden of productiohy
either (1) “submit[ting] affirmative evidencehat negatesan essentiaklementof the nonmoving
party’s claim” or (2) demonstratingthat the nonmovingparty’s evidenceis insufficient to

establisranessentiaklemenof the nonmoving party’slaim.” Id. (Brennan, Jdissenting)Once
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the movant adequately suppoits motion pursuanto Rule 56(c), the burdershifts to the
nonmovingparty to “go beyond the pleadingand by her own affidavits, or by the depositions,
answergo interrogatoriesand admissions dile, designatespecificfactsshowingthatthereis a
genuinessuefor trial.” Id. at 324;seealsoMatsushita 475U.S. at 586; Ridgewoodd. of Ed. v.
Stokley 172 F.3d 238, 252 (3dir. 1999).In deciding thameritsof aparty’s motionfor summary
judgment, the court'sole is notto evaluateheevidenceanddecidethetruth of thematter,butto
determire whetherthereis a genuineissuefor trial. Anderson 477 U.S. at 249. Credibility
determinationsarethe province ofhe factfinder.Big AppleBMW, Inc. v. BMW of N. Am., Inc,,
974 F.2d 1358, 1363 (3dir. 1992).

Therecanbe “no genuineissueasto anymaterialfact,” howeverjf apartyfails “to make
a showingsufficientto establishthe existenceof an elementessentiato that party’scase,and on
which thatpartywill bearthe burden of proddttrial.” Celotex 477U.S.at322-23."[A] complete
failure of proof concerningnessentiatlementof the nonmoving party’sasenecessarilyenders
all otherfactsimmaterial.”ld. at 323; Katz v. AetnaCas. & Sur. Co., 972 F.2d 53, 55 (3@ir.
1992).
I11.  DECISION

A. General Principles Governing a Duty to Defend and Indemnify and General
PrinciplesInterpreting I nsurance Policies

NJM arguesNBIC andTIC's refusalto defendEric Dunnin the underlyingactionwas
improper; andherefore,they areliable for the judgmentgainstand settlementmadeby Eric
Dunn. Accordingly, the Coumvill beginits analysiswith the principlesgoverningan insurer’s

duty to defend and indemnify.
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An “insurer’sduty to defendis typically broadetthanits duty to indemnify.” Grand Cove
Il Condo.Ass'n,Inc. v. Ginsberg 676 A.2d 1123, 1130\(J. Super.Ct. App. Div. 1996).For
example,
[tihe insurer'sobligation to defendis triggered by a complaint
against the insurealleginga causeof actionwhich may potentially
comewithin the coverageof the policy,irrespectiveof whetherit
ultimately doescomewithin the coverageand hencérespectiveof
whethertheinsureris ultimately obliged to pay.
Hartford Ins.Grp. v. MarsonConstr. Corp.452 A.2d 473, 474N.J. Super.Ct. App. Div. 1982),
certif. denied 460 A.2d 656 N.J. 1983).The SupremeCourt has heldhat “the duty to defend
extendsonly to claims on which therewould be a dutyto indemnifyin the eventof a judgment
adversdo the insured.”Hartford Accident &ndem.Co.v. Aetnalife & Cas Ins.Co. 483 A.2d
402, 405 K.J.1984).
An insurer’s “dutyto defendis determined by comparing tlalegationsn the complaint
with thelanguage of the policy.Voorheess. PreferredMut. Ins.Co., 607 A.2d 1255, 1259\(J.
1992).“[T]he complaint shouldbe laid alongside the policy and @determinationmadeas to
whether|f theallegationsaresustainedtheinsurerwill berequiredto paytheresultingjudgment,
andin reaching a conclusion, doubts should be resotvéd/or of the insured Danekv. Hommer
100 A.2d 198, 203N.J. Super.Ct. App. Div. 1953),aff'd, 105A.2d 677 [.J. 1954).While the
duty to defendis broader than thduty to indemnify,it “is not broadem the sensehatit extends
to claimsnotcoveredoy the covenartb pay.”GrandCovell CondoAss’n,Inc., 676A.2dat1130
(citationomitted).
Becausehe dutyto defendrequireshe Courtto interpretinsurancepolicies, the Counill

articulatethefundamentatulesfor interpretinginsuranceolicies.”As contractof adhesionsuch

policiesare subjectto specialrulesof interpretation."Longobardiv. Chubb InsCo. of N.J, 582
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A.2d 1257, 1260N.J. 1990).“[P]olicies should beconstruediberally in [the insured’s]favorto
the end that coverage affordedto the full extentthat any fair interpretationwill allow.” 1d.
(citation omitted). “Notwithstandingthat premise,the words ofan insurancepolicy should be
giventheir ordinarymeaning, anth theabsencef an ambiguity, acourtshould not engage a
strainedconstructionto support the imposition diability.” 1d. If thereis an ambiguity,it should
bedecidedn favor oftheinsured OxfordRealtyGrp. Cedarv. TravelersExcess& SurplusLines
Co, 160A.3d 1263, 1270N.J.2017).In addition, the doctrine agkasonablexpectationallows
“the insured’'seasonablexpectations . .to bearonmisleadingermsandconditions of insurance
contractsand genuineambiguitiesare resolved against the insurer.Id. (citations omitted).
Neverthelessa court “should notvrite for the insured detterpolicy of insurancghanthe one
purchased.WalkerRogge, Incv. Chelsedritle & Guar. Co, 562 A.2d 208, 214N.J.1989).The
burden ofestablishinghatcoverageexistsunderaninsurance policyestswith the party seeking
coverageHartford Acc.& Indem.Co., 483 A.2dat 408.

“Exclusionaryclausesare presumptivelyalid andareenforcedf theyarespecific,plain,
clear,prominent, andhot contraryto public policy.” Flomerfeltv. Cardiello, 997 A.2d 991, 996
(2010).1f the wordsin an exclusionare clearand unambiguous;a court shoulchot engagen a
strainedconstructionto support theamposition of liability.” Longobardj 582 A.2dat 1260."In
general, insurance policy exclusiomsistbe narrowly construed; the burdeaa on the insureto
bring the casewithin the exclusion.”Am.MotoristsIins.Co.v. L-C-A Sale€o., 155N.J. 29, 41,
713 A.2d 1007 (1999qkitationomitted).Therefore exclusionsaretraditionally construed against
the insurer, and if there is more than one possible interpretation, courts should apipdy
interpretationthat supportsoverageFlomerfelt 997 A.2dat 997. ‘Nonethelessgourtsmustbe

careful not to disregardthe clearimport and intent of a policy’sxclusion . . . andwe do not

13



suggesthat any far-fetchedinterpretationof a policy exclusiorwill be sufficientto createan
ambiguity requiringcoverag€ Id. Instead,“courts must evaluate whethenytilizing a ‘fair
interpretation of the languageit is ambiguous.”ld. As such,"if the exclusionusestermsthat
makeit plain thatcoverages unrelatedo anycausalink, it will beappliedaswritten.” Id.

“Where an insurer wrongfullyrefusescoverage and a defenseits insured,so that the
insureds obligatedto ddendhimselfin anactionlaterheldto be coveredby the policy, the insurer
is liable for the amounbf the judgment obtained against the insured or o$étidemenmadeby
him.” Baenv. FarmersMut. Fire Ins. Co. of SalemCty., 723 A.2d 636640 (N.J.Super.Ct. App.
Div. 1999). If aninsurerhas no dutyo defend/'it is clear. . .[it] wouldalsohavehadno dutyto
indemnifysinceit is only an obligationto indemnify,eitheractualor potential which invokesthe
duty to defend.”Hartford Ins.Grp. v. Marson Const. Corp452 A.2d 473, 476N.J. Super.Ct.
App. Div. 1982);E. CoastResidentialAssocs..LC v. BuildersFirstsourceNe. Grp., LLC, No.
A-4808-09T1, 2012VL 75146,at *4 (N.J. Super.Ct. App. Div. Jan.11, 2012) (findingthat
becausenothingin the complaint or evidenaelatesto claimsfor damagewithin coveragethe
insurerdid not have a dutyo defend or indemnify)dowever,adeterminatiorthatonehas a duty
to defend “cannot bdispositiveof theexistenceof its duty to indemnifyin whole orin partsince
we cannotassumeheactualstateof factsand, indeed, thactualstateof factswasnot adjudicated
sincethe underlyingactionresultedn settlement.’1d.

1. NJM vs. NBIC

NBIC arguest wasnot requiredo defendEric Dunnin the underlyingactionandis not
requiredto indemnify Eric Dunn becausethe property damage thatcurredto the Blondinas
dwelling arose”out of the ownershipmaintenancer use” of a vehicle whichis an exclusionto

their policy. (ECFNo. 23-2 at1; ECFNo. 30at5; ECFNo. 33at2.) NJM argueN\BIC’s refusal

14



to defendEric Dunnin the underlyingactionwasimproper;andtherefore NBIC is liable for the
judgmentagainstandsettiemenimadeby Eric Dunn.(ECF No. 25-1at 12-13.)It furtherargues
NBIC had a dutyo indemnifyEric Dunn.(ECFNo. 25-1at 12.) Specifically,it arguesNBIC had
a dutyto defendbecausehe Motor Vehicle Exclusion didnot applybecauséderic Dunn’s use of
thetruck wasmetely incidentalto the propertydamagesustainedy the BlondinasECFNo. 25-
1at6-12;ECFNo.29at4.)

The Court findsNBIC did not have a dutyo defendEric Dunnin the underlying action,
andtherefore properlyrefusedo defend him and notliable for thelitigation costs thejudgment
determinationand/or thesettlemenamountHartford Ins.Grp., 452 A.2dat476.

TheNBIC policy affordspersonaliability :

If aclaimis madeor a suitis brought againsain “insured” for
damagedecauseof “bodily injury” or “propertydamage”caused
by an“occurrence’to which this coverageapplied,we will:

2. Payupto ourlimit for the damagedor which an “insured” is
legally liable. Damagesnclude prejudgmeninterestawarded
againstan“insured”; and

3. Provide a defensa&t our expense by counsel of airoice,even
if thesuitis groundlessfalseor fraudulentWe mayinvestigate
andsettleany claim or suitthat we decideis appropriate Our
duty to settle or defendendwhenour limit of liability for the
“occurrence’hasbeenexhaustedy paymenbdf a judgment tor
settlement.

(ECF No. 23-10 at 33.) However,the NBIC homeowner’s policy excludeverageor “Motor

VehicleLiability.” (Id. at 34.)“Motor vehicleLiability” is definedin theNBIC policy, in part,as:

Liability for “bodily injury” or “propertydamage’arisingoutof the:

Maintenancepccupancy, operatiomse,loading, or unloading of
suchvehicle orcraft by anyperson.
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(ECFNo. 23-10at 1.) Here,NBIC doesnot disputeEric Dunnwasaninsured under thpolicy.
Instead,it argues the property damatee the Blondina homdalls within the Motor Vehicle
Liability exclusionbecauséat aroseout of the“use” of the 2013 Toyotdacoma.The parties
disagreeasto the phliase“arising out of” the“use” of avehicle.

As a preliminary matter the languagén the automobile policie€GEICO andTIC) and
NBIC’s homeowner’s policyaremutually exclusive.NBIC’s homeowner’s policys designedo
exclude the coverage provided under languagéhe standardfamily automobile policyfor
damagesrising out ofthe use ofthe motorvehicle.SeeWestchesteFire Ins. Co.v. Cont’l Ins.
Companies312 A.2d 664, 671IN.J. SuperCt. App. Div. 1973),aff'd, 319A.2d 732 (.J.1974).
Thereforejf theliability arisesout of the use of gehicle,it mayfall within coverageaffordedby
anautomobile policy but outside the coverage affordetlBYC’s homeowner’s policyid.

Thespecificinquiry hereis whethetthefire to the Blondinehomearoseout of Eric Dunn’s
use of the 2013 Toyotdacoma. Courts haveinterpreted“arising out of” in a broad and
comprehensiveenseo mean“originating from” or “growing outof’ the use othe automobile.
WestchesteFire Ins. Co. 312 A.2dat 669; Conduit & Found. Corpv. Hartford Cas.Ins. Co,
746 A.2d 1053, 1058\.J. Super.Ct. App. Div. 2000)(“In the context of whethean automobile
policy provides coverag®r personainjury, it is, by now,universallyunderstoodhatthe words
‘arising outof’ areinterpretedn abroadand comprehensiv&nsdo mean‘originationfrom’ or
‘growing out of’ the use of the automobilg&itation omitted)); Allstate Ins. Co. v. Moraca 581
A.2d 510, 514 n.1IN.J. SuperCt. App. Div. 1990).(“[ I]n orderto fall under theambitof ‘arising
out of theuse'it is sufficientto show only thathe accidentor injury ‘was connectedvith,” ‘had
its originsin,” ‘grew out of,’ ‘flowed from,” or ‘was incidentto’ the use onautomobile.”).The

phrase arisingout of” is not “synonymousWwith “while riding.” Id. Instead,

16



thereneedbeshown only asubstantiahexusbetweerthe injury and

theuseof the vehiclein orderfor theobligationto providecoverage

to arise The inquiry should be whether the negligeattt which

causedthe injury, although notoreseenor expectedwasin the

contemplation of theartiesto the insuranceontracta naturaland

reasonabléncident orconsequencef the use ofheautomobile, and

thus arisk againswhich they mightreasonablexpect hose insured

under thepolicy would be protected.
Id.; PennNat. Ins. Co. v. Costg 966 A.2d 1028, 1034N(J. 2009) (holdingthat “in orderto
determinewhetheran injury arisesout of the maintenancegperation or use of motor vehicle
therebytriggeringautomobileinsurance coveragéheremustbe a substantial nexbgtweernthe
injury sufferedand theassertethegligentmaintenancegperation omuseof the motor vehicly;
Diehlv. CumberlandVut. Fire Ins, 686 A.2d 785N.J.SuperCt. App. Div.) (applyingsubstantial
nexustestto conflict betweenhomeowners insurance policy and automolmgurancepolicy),
certif. denied 693 A.2d 112.J. 1997);Bellafrontev. Gen Motors Corp, 376 A.2d 1294N.J.
Super.Ct. App. Div. 1977)(also applyingsubstantiahexustestto conflict betweenautomobile
insurancepolicy and generdiability policy). Theword “ use’ denotests employmenfor some
purpose ofheuser;theword ‘operation’ denotes the manipulation of ttee’s controlsin orderto
propelit asa vehicle.”ld. at 668.

In Diehl, muchlike this matter,the court was requiredto determinewhethercoverage
should beaffordedunderan automobile policyor homeowner’s policyThe homeowner’s policy
expresslyexcludedcoveragdor injuriesarisingout of the“maintenancegperation, ownership, or
use .. of any . . .motorvehicle . . . owner ooperatedoy . . . any insured.Diehl, 686 A.2dat
787.In thatmatter,

Plaintiff RichardDiehl was driving away from his home when he
noticed his brother GeorgeDiehl approachingn a pickuptruck.
Richardpulledoverto theside of the roadde got out of his vehicle,

walked around therear of thetruck andwasbittenin the face by
George’s dogwhichwasin theopencargoareaof the pickup truck.
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686 A.2dat 786.Ultimately, the court determined:
[A] utomobileliability insuranceshould covethisinjury causedoy
a dogbite to theface occurringwhile the dogwasin the openrear
deckof a pickuptruck becauset aroseout ofthe use of thevehicle
to transportthe dog.Moreover,the bite incidentwasfacilitated by
the heightand open design of thdeck.In our view theactwasa
natural andoreseeableonsequence of the use of the vehicle, and
therewasa substantial nexusetweerthe dogoite and theuseof the
vehicleatthetime the dog bithe plaintiff.

Id. at 788.

In Bartelsv. Romang 407 A.2d 1248, 1249 (N.J. Supét. App. Div. 1979), the court
foundtherewasno homeowner coveradger injuriesarisingout of anaccidenthatoccurredvhen
a car parkedin a driveway unexpectedlyolled backwardsand struck the plaintiffs, who were
playingin thedriveway.In determiningwhetherthe automobile policy othe homeowner’golicy
was applicableto the negligent supervisiatiaim, the courtviewedtheissueto be “whetherthe
injury sustainedaroseout of the use of the automobileld. Irrespectiveof what might bethe
causativeole of the homeowner’s negligence, the court foundripgieswerea consequenacaf
the use of the automobillel. at 1250 (findingthat“the rolling of the automoite down the sloping
drivewaywith the Romano childrein occupancyvasa consequence tfeuse of the automobile,
andencompassely the automobile policgoverage).

In Penn theplaintiff offeredto assisthis employeiin changing dire on a pickuptruck
parkedn thedrivewayin front oftheemployer’'s homePennNat. Ins.Co., 966 A.2dat 1029.The
employerdeclinedhis offer, butashe headedff, he slipped otice or snowon the driveway, and
struck his headon thebumperjack the employemwas usingto lift thetruck. Id. The Courtheld

therewas no substantialnexusbetweenthe maintenanceof the truck by the employer anthe

plaintiffs fall becauseheinjury occurredasaresultof the employer’sfailure to keephis driveway
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clear of ice ratherthanthe vehicle’smaintenanceld. at 1035.The court found thdact that he
struck his headon the bumpejack beingusedto repairthe flat tire to be “an unfortunate but
entirelyincidental happenstant@the maintenancactivity [the employerjwasperforming on his
truck.” Id. The Court noted thajw]hen anaccident. . .is occasionedy negliggntmaintenance
of thepremisesand the only connectido thateventis thefactthatthe motor vehiclgis] present
... horealisticsocialor publicpolicy is servedby strainingto shift coverage.’ld. at 1031.

In Colonv. Liberty Mut. Ins.Co., No. A-5224-09T2, 2012VL 163230at*1 (N.J.Super.
Ct. App. Div. Jan.20, 2012), theplaintiff and apatrolmanof the LawnsidePolice Department
respondedo adomesticdisputecall, which requiredthe officersto searchfor someonenvolved
in the disputewho haddrivenoff. Id. Approximatelytwo hourslater,the vehiclevasspottedid.
Theofficersapproached thearanddirectedthedriverto placeher keyson top of thevehicle,but
sherefusedo do sold. Thekeyswereattachedo a “drawstring,” theefore,anofficer wentto get
scissorgo cut thedrawstringin orderto getthe keysld. As theofficer wasreturning,the driver
“kicked the door open” and moved towards the othfécer, swingingher hands and kicker her.
Id. Shealsobit the officer’s arm,causingtheofficer to bleedheavily.ld. The altercationbetween
the officers and driver tookplaceabout“a car length” awayfrom thedriver’s car.1d. The court
found“therewasno substantial nexusetweerthe driver’s] use of the automobile ampdaintiff's
injuries.Unquestionablyplaintiff's injuriesweresustaineéftershe stoppefhedriver’s] vehicle,
but Green’sassaultupon thetwo officers occurredoutsidethe automobile anavasnot ‘a natural
andreasonabléncident or consequence of thgeof the automobile.”ld. at 5.

The Court findLConstitutionalCas.Co. v. Soder 667 N.E.2d 574If. 1996) persuasive.
In Constitutiona) Joanwas babysitting Veronica and Anthonid. at 575.Shearrangedo drop

Anthonyoff athis home and then drive Veronicethe parkld. Whenshewentto returnAnthony
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to his parentssheleft Veronicain the car.Id. During thattime the car caughtfire and Veronica
wasburned.ld. The causeof thefire wasunknown.ld. The automdile insurerrefusedo defend
thematterbecausd arguedheinjuriesdid notariseout of the use anthaintenancef theinsured
vehicle.ld. at576.Thecourt foundhepolicy provision‘arising out ofthe. . . use . . . of the owned
automobile” obliged the automobile insurance compargefend the underlyinguit. Id. at 577.
Specifically,it found:

the underlying complainstatesa causeof action basedon the

allegednegligence ofoanin usingthecarto run abrieferrandyiz,,

Joaris useof the automobilén transporting and/or droppirgjf the

childrenand heleavingof Veronicain the carfor a moment.We

agreewith the Taskercourt’'s reasoninghat “[lJeaving one’schild

in a motorvehicleduring abrief errand pstensiblyfor safetyaswell

asconvenienceis reasonablyconsistentvith the inherent nature of

the vehicle . . .” andhereforewithin the meaning of theerm*“use”
in thepolicy.

The Court addresss then, theapplication of the abovecasesto the circumstances
preseted in this case.NBIC hadno duty to defendEric Dunn. Instead an automobileliability
insurance should covéhis property damageausedby afire occurringin the bed of the 2013
ToyotaTacomapick-uptruck becausd aroseout of the use of the vehicle, using the 2013 Toyota
Tacomaasanashtrayto smokecigarettes and using theehicleto transporfishing equipmentin
fact, the underlyingcomplaintexplicitly allegederic Dunnwassmokingwhile driving hisvehicle

11. Upon information andbelief, defendant,Eric Dunn smokes
cigarettes.

12. Uponinformationandbelief, prior to parking thevehicleat the
Blondina propertyywassmokingwhile driving his vehicle.

13. Sometimeafter the [sic] Eric parkedthe vehicle, dire erupted
in the bed of theubjectpick-up truck.

14.Thefire spreadrom the bed othetruckto the Blondinahome
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(ECFNo. 259 1111- 14.)

As such, the property damagestainewn the Blondina homelearlyaroseout of the use
of the 2013 Toyotdacomaot the incidentairespas®f Eric Dunn onto the Blondina property.
Moreover,muchlike in Diehl, thefire wasfacilitatedby the plywoodin the bed ofthetruck used
to transport fishing equipmerin fact, NJM admits“[tlhe underlyingfactualrecordindisputably
demonstrates thatfame originatedin the bed othe ToyotaTacoma.”(ECFNo. 31at 3.) It further
admitsthe truck was “a fuel package the ignition ofwhich resultedin much greaterproperty
damagesaresultof Eric Dunn’strespass.{ECFNo. 29at 8 (emphasisdded).)The Court further
finds thefire wasa naturalandforeseeableonsequence dhe use ofthe vehicle andherewasa
substantial nexulsetweerthefire andthe use of theehicle.

This caseis clearly distinguishablérom PennandColon Unlike Penn wherethe court
found the employestriking his headon the bumpejack, beingusedto repairtheflat tire, to be
“an unfortunate buéntirelyincidentalhappenstance,” theopertydamage hereccurredbecause
of thefire thatindisputablyeruptedon the beaf the 2013 Toyatdacomaandasa consequence
of the useof the automobileas an ashtrayandto transportfinishing equipment.Eric Dunn’s
trespas®nto the Blondinas’ propertyasmerelyincidentalto thefire. In addition, unlikeColon,
wherethe court foundherewasno substantial nexusetweenthedriver’s use of the vehicle and
biting theofficer outside the vehicle, tHee hereerupted orthe vehicleasa consequence &iric
Dunn smokingn the vehicle andontainingplywoodin thevehicle.

Becausean insurer’'s‘duty to defendis determinedby comparing thallegationsin the
complaint with the language ofthe policy,” Voorhees 607 A.2dat 1259, and courthave
interpretedhe phrasearising out of theuse”broadly,theCourtfindsNBIC had no dutyo defend

Eric Dunn, and consequently has no digyndemnify himeither. SeeHartford Ins. Grp., 452
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A.2d at 476 (findingthat, if aninsuter has no dutyo defend, it is clear. . .[it] would alsohave
had no dutyto indemnify sinceit is only an obligationto indemnify, eitheractualor potential,
which invokes the dutyo defend”);E. Coast Residentiahssocs.L.LC, 2012WL 75146,at *4
(finding that becausenothingin the complaint or evidenceelatesto claimsfor damagewithin
coveragethe insurer did not have a duty defend or indemnify). AccordinglWBIC’s Motion
for SummaryJudgmen{ECFNo. 23)is GRANTED andNJM’s Motion for SummaryJudgment
(ECFNo. 25)is DENIED.
2. NDIMvs. TIC

NJM arguesTIC had a dutyto defend and has a dutg indemnify Eric Dunn for the
settlemenbecausdewasaninsured under the policy atite 2013 Toyotalacomawasa covered
auto undethe“private passengetype” endorsemen{ECFNo. 24-at12-14.)TIC argueshe2013
Toyota Tacomawas not a“coveredauto” under théPreserverPolicy and that Eric was not an
“insured” under the policy(ECFNo. 22-1at 12-18.)

It is well-establishedn New Jerseythat automobile polieis only provide coveragéor
“coveredautos” SeeWebbv. AAAMid-Atl. Ins. Grp., 348F. Supp. 2d 324, 32D.N.J. 2004)
(holdingthepolicy only providesoveragdor a“namedinsured” using acoveredauto”); Cassilli
V. Sousso973 A.2d 986, 993N.J. SuperCt. App. Div. 2009) (findingthat“[bJecauseSoussou’s
Chevy Venturewas not a ‘covered auto’ ande was not designateca namedinsured,we are
satisfied his circumstancesand statusfall squarelywithin the exclusinary language of the
Selectivepolicy”); Konopelskiv. StateFarm Mut. Auto. Ins.Co., 455 A.2d 516, 517N.J. Super.
Ct. App. Div. 1982) (concludinghe insuring agreemenin the policy requiringthe accident
involve acoveredvehicleto be “clear and unambiguous”)t is equallyacceptedhat coverage

under acommercialautomobile policy only extend® someonevho qualifiesasan “insured”
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under the policySeeMurawskiv. CNA Ins. Co, 874 A.2d 530, 532N.J. 2005) (statingthe
plaintiff qualifiedasan“insured” under the policypbecausénewas“occupying acoveredautoat
thetime of theaccident). Insuredstatusonly extendso someone other thanramedinsuredif
theyareriding in a“coveredauto.” SeeDicksonv. Selectivens. Grp.,Inc., 833A.2d 66, 71-72
(N.J. Super.Ct. App. Div. 2003),certif. denied 833 A.2d 66(N.J. 2004);Cleggv. New Jersey
Auto. Full UnderwritingAss’nBy & Through Cigna InsCo. 604 A.2d 179, 182N.J. SuperCt.
App. Div. 1992)(finding a persorotherthan thenameinsuredis entitledto UIM Coverage “only
asanoccupant of a vehicle coverbg the policy”).
Indeed, [tlhe purpose of a policy’s exclusionacjauseis to allow aninsurerto protect
itself from coveringall automobilesavailableto theinsured’suse,evenif the policywasbought
for one automobile.Silvermanv. DiGiorgio, No. A-4542-16T2, 2018VL 1569508at *2 (N.J.
Super.Ct. App. Div. Apr. 2, 2018)(citing Am.Cas.Co.v. Lattanziq 188 A.2d 637, 640-41N(J.
Ch. Div. 1963). In fact, NJM hasrepeatedlyarguedsameandthat automobile policies do not
applyto vehicles thatarenot “coveredautos.”SeeSilverman 2018WL 1569508at 2 (upholding
NJM policy exclusionfor any vehicle'other thanyour covered autayhich is owned by you™);
DiOrio v.NewJerseyfrs. Ins.Co. 398 A.2d 1274, 1280N(J.1979).In DiOrio, the Courstated:
The definition of “non-owned automobiletontainedin the NJM
policy, which has theeffect here of excluding coverage of the
DeSoto,reflectsa simple thoughimportantpurposeto preventan
insuredfrom obtaining coveragtr someor all carsregularlyused
or ownedby the insured bynerelylisting only one automobilén
thefamily policy (in this casethe Chrysler)andthereafer paying a
premium calculatedby the insurer upon therisk createdby the
ownershipanduse of onlythatonelistedcar.

398 A.2dat 1280.

The Courtfinds thatwhenreadas a whole,thereis nothing ambiguous the Preserver

Policy regarding coverage. TH&reservePolicy statest “will payall sumsan ‘insured’ legally
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mustpayasdamages”. . . “causedy ‘accidentand resultingfrom the ownershipmaintenance
or use of a covered ‘auto.(ECFNo. 24-5at 16.) The 2013 Toyotalacomawasnevera coered
auto anckric Dunnis notaninsuredunder the policy.

Who qualifiesasan“insured” for Liability Coveragas definedasfollows:

Thefollowing are“Insureds”:

a. You for anycovered‘autd.
b. Anyoneelsewhile usingwith your permissiora
covered‘autd you own,hire or borrowexcept:

(2) The owner or anyonelsefrom whom you
hire or borrow a covered “autd. This
exception does noapply if the covered
“auto” is a ‘“trailer’ connectedo a covered
“auto” youown.

(2) Your “employee”if the covered “auto”is
owned bythat"employee" or anemberof his
or her household.

3) Someone using a covered “autatiile he or
she is working in a business of selling,
servicing, repairing, parkingor storing
“autos” unlessthatbusinesss yours.

4) Anyone other than your"employees",
partners(if you area partnership)nembers
(if youarealimited liability company), or a
lessee or borrower or any of their
“employees”,while moving propertyto or
from acovered‘auto”.

(5) A partner(if you are a partnership), or a
member (if you are a limited liability
company)or a covered “auto” owned by him
or her or anemberof his or herhousehold.

C. Anyone liable for the conduct ofan “insured”
describedabove but onlyo theextentof thatliability.

(ECF No. 22-3 T 14and ECF No. 24 | 14.)Here, the partiesagree,asidefrom the “private
passengelype” argumenttherecouldonly bethreewaysthe 2013 Toyotdacomacanqualify as
a “coveredauto” in the PreservelPolicy, which is through Covereduto Symbols 7, 8, and 9

containedn the“BusinessAuto Coveragd-orm, Section| - Covered Autos.(ECF No. 24-5at
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15.) The Declarationsof the PreserveiPolicy, “ITEM TWO — SCHEDULE OF COVERAGES

AND COVEREDAUTOS,” states:

This policy provides only those coveragekerea chargas shown

in the premiumcolumn belowEachof thesecoverageswvill apply

only to those'autos” shownascovered‘autos.” “Autos” areshown

ascovered‘autos”for a particularcoverageby the entry of one or

more symbolsfrom the COVEREDAUTO Sectionof theBusiness

Auto Coveragd-orm nextto thenameof thecoverage.
(ECFNo. 22-3 1 4 andECF No. 24 1 4;ECF No. 24-5at 6.) The Declarationstatesonly autos
comingwithin “CoveredAutos Symbols” 7, 8 and &re“coveredautos’for liability coverage.
(ECFNo.22-3 1 5ancECFNo. 24 1 5.) SECTIONI —COVEREDAUTOS’ of the “BUSINESS
AUTO COVERAGE FORM” of the PreserverPolicy identifies and defines the Covergslto
Symbols:

SECTIONI —COVEREDAUTOS

Item Two of the Declarationsshows the “autos” thadre covered

“autos” for each of your coverages.The following numerical

symbols describehe “autos” thatmay be covered“autos”. The

symbolsenterednextto a coverage on thBeclarationsdesignate

the only“autosthatarecovered autos.”
(ECFNo.22-3 1 6;ECFNo. 24 1 6,ECFNo.24-5at 15.)

CoveredAuto Symbol 7is for “SpecificallyDescribedAutos,” definedas:“Only those

‘autos’ describedn Item Threeof the Declarationgor which apremiumchargds shown(andfor
Liability Coverage anytrailers you don’townwhile attachedo any power unitlescribedn Item
Three)” (ECFNo. 22-3 § 7 an&CF No. 24 17.) Whenthe PreservePolicy wasinitially issued
it identified only one vehicle owned b&llen Dunn, theFord LCF. (ECFNo. 22-3 § 10 an&CF
No. 24 1 10.)On May 30, 2014, thd’reservePolicy wasamendedo deletethe Ford LCF asa
“coveredauto” ando addtheFreightliner.(ECFNo. 22-3 Y11 andECFNo. 24  11.) Thesetwo

vehicleswere the only vehiclesfor which Allen Dunn paid a premiumfor Liability Coverage
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provided by thePreserveiPolicy. (ECFNo. 22-3 § 12 andECF No. 24 § 12.)The 2013 Toyota
Tacana was neverso identified or described,and Allen Dunn did not pay apremiumfor it.

Therefore,it was not a“Specifically Described'Auto™ within the meaning ofCoveredAuto
Symbol 7.

Second,CoveredAuto Symbol 8is for “Hired ‘Autos’ Only,” definedas “Only those
‘autos’ youlease hire, rentor borrow.This does not include any ‘auto’ ydease hire, rent, or
borrow from any of your ‘employees’, partner@ you are partnership)memberdif you area
limited liability company) omembersf their households.{ECFNo. 22-3 1 8 andECFNo. 24 1
8.) Third, Coveredduto Symbol 9is for “Non-owned ‘Autos’Only” definedas:

Only those ‘autos’ yowo not own,lease hire, rent or borrow that

are usedin connectionwith your businessThis includes ‘autos’

owned by your empbyees’, partners(if you are a partnership),

memberg(if you are a limited liability company), omembersof

their household butonly while usedin your businessor your

personahffairs.
(ECFNo. 22-3 1 9 andECF No. 24 1 9.)The partiesagreethat Allen Dunn owned the vehicle.
(ECFNo. 24-1at13.) Consequentlyhevehicleis neither &Hired Auto” or a“Non-ownedAuto.”
As such, itis alsonot a Covereduto under symbols 8 or 9.

NeverthelessNJM arguesEric Dunnis an insured, and coverags afforded underthe
PreserveiPolicy by virtue of the “IndividualNamedinsured Endorsement;private passenger
type.” (ECF No. 24-1 at 10-15 and ECF No. 27 at 10-15.) Specifically, NJM arguesthe
endorsemen “expands the universe afovered ‘autos’ for Liability Coverage beyond the
“Descriptionof CoveredAuto Designation Symbols(ECFNo. 24-1at11.)

ThePreservePolicy endorsemergtatesin pertinentpart:

If youareanindividual,the policy is changedsfollow:

A. Changesdn Liability Coverage
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2. PersonalAuto Coverage
While any “auto” youown of the ‘private passengetyp€’
is a covered‘auto” under liability Coverage

a. Thefollowing is addedo Whols An Insured:
“Family member$ are “insureds”for any overed
“auto” youown of the ‘private passenger type” and
any other autd describedn Paragrapt®2.b. of this
endorsement
b. Any “auto” you don’'t own is a covered
“auto” while being used by you or any family
membet except:
(1) Any “auto” owned by any family
members
(2)  Any “auto” furnished orvailablefor
your or any family membels” regularuse.
(ECFNo.22-3 1 15 an&CFNo. 24 1 15 (emphasis added)Bamily Members’mears “a person
relatedto you by blood,marriageor adoptionwho is aresidentof your household.(ECFNo. 24
1 31 andeCF No. 28-2 1 31.)'When the phraseprivate passengetype’ appearsn quotation
marksit includesany covered‘auto’ you own of the pickup or varype not usedfor business
purposes, other thadarming or ranching.”(ECF No. 24 { 32 andECF No. 28-2 1 32emphasis

added).) A'Non-owned auto’'meansany*“private passengetype’ ‘auto’, pick-up, van oftrailer’
not ownedoy or furnished oavailablefor theregularuseof you or anyfamily member’ while it
isin the custody of or beingperatedy you orany‘family member.” (ECFNo. 24 34 andECF
No. 28-2 § 34emphasisaadded).)

This endorsement unambiguousiiateshatit only appliesto “any covered auto.While
the 2013 Toyotdacomas a“private passengelype” autot wasnever dcoveredauto”because
it wasneveridentifiedin ltem Threeof theDeclarationsand nevefell within the scope of Covered

Autos Symbol 7. Moreover becausé\llen Dunn owned the 2013 Toyolacomait cannot be a

non-owned'coveredauto” within the meaning of paragraph A.2.b abamghe endorsemensuch
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asto extend‘insured” statuso a“family member’usingit. Lastly, paragraph A.2.b. aboveakes

clearthat“coveredauto” statusdoes not extentb any vehicle ownetdy any“family members”

or “furnished oravailable”for the regular use dllen Dunn orfamily membersThe undisputed
testimonyin this matteris that the 2013 Toyotdacomawasowned byAllen Dunn and furnished
for the regular use dric Dunn, his mother, andlllen Dunn.As such the endorsemerdlsodoes

not provide coverage this matter.

ThePreservePolicyis clearand unambiguoust does not include coveradar the 2013
ToyotaTacoma.Thereis no roomfor any otheinterpretatiorof thePreservePolicy, thereareno
genuineissuesof materialfact, andthereis noreasonnotto give thePreservetegal effect. See
Longobardj 582 A.2dat 1260. AccordinglyTIC’s Motion for SummaryJudgmen{ECFNo. 22)
is GRANTED andNJM’s CrossMotionsfor SummaryJudgmen{ECFNos.24-1, 26 an@7) are
DENIED.

V.  CONCLUSION

For the reasonsetforth above NBIC’s Motion for SummaryJudgmen{ECF No. 23)is

GRANTED; TIC’s Motion for SummaryJudgmen{ECFNo. 22)is GRANTED; andall NJM’s

motions androssmotions(ECFNos.24-1, 25, 26, and 2&@reDENIED.

Date: December7, 2018 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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