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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

21MORTGAGE CORPORATION

Plaintiff, . Civil Action No.: 1703456(FLW)
V. ;
: OPINION
CHICAGO TITLE INSURANCE :
COMPANY, et. al

Defendants.

WOL FSON, United States District Judge:

This matter comes before the Court on Defendant Chicago Title Insurance G&smpan
(“Defendant” or“Chicago Title”) Motion for judgment on the pleadings, pursuant to Federal
Rule of Civil Procedure 12(cypn Plaintiff 215 Mortgage Corporation’s (“Plaintiff’ or21°
Mortgage”) claims for declaratory reliefand negligencexgainst Defendanbn the basis that
these claimsare timebarred. For the reasons set forth beloefendant’s Motion is
GRANTED.

l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Plaintiff 215 Mortgage and Defendant Chigo Title arecorporationghat haveprinciple
places of business in Tennessee and Florida, respectively. Second AmendednC{i8pa”"),
191 :2. DefendantClosers on Call, LLC (“COC")(COC with Chicago Title togethey
“Defendants”)is a limited liabilty companywhich allegedlyserved as an authorizegentfor
Chicago Title in 2008d. 1 3.

In 2008, Wells FargoN.A. (“Wells Fargo”) loaned $279,000.00 to Carlos Merchan
(“Merchan”), for purchaseof the real property located at 1 Longfield Road, New Brunswick,

New Jersey (“Progrty”) from Richard Adams and Vivian Adams (“SellersTyl. 1 56.
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Merchan, in exchangegyrovided Wells Fargo witta mortgageon the Property (“Merchan
Mortgage’), which transactiorwasrecorded with the Middlesex County Clerk on November 10,
2008.1d. 1 6.

Wells Fargopurportedly obtaied title insurance from Chicago Titke allegedformer
agent, COCId. 1 #8. Inconnection therewitiNells Fargo provided COC with Supplemental
Loan Closing Instructions, requiring the “cancellation or disposition” of two priartgages
encumberinghe Property, for the purpose of ensuring that the Wells Fargo Mortgaga was
“valid first lien.” Id. 11 10Q 12. Specifically, he two prior mortgagesncluded: (1) a mortgage
from the Sellers to Central Jersey Federal Credit Union (“Central Jersey&d October 26,
2005, recorded on November 23080“Central Jersey Mortgage’and (2) a Mortgage from the
Sellers to Mortgage Electronic Registrations Systems, Inc. as Nerfmn&quiFirst Corporation
(“Equifirst”), dated April 26, 2006,which was recorded on May 24, 2006 (“Equifirst
Mortgage”).Id. § 10.COC ultimately prepared &ettlement Statement, dated August 14, 2008,
indicatingthat COC complied with the Supplemental Loan Instructions by paying off the Centra
Jersey and Equifirst Mortgagesd, additionally, issued a title insurance commitment and
closing service letteon behalf of Chicago Title, with a Loan Policy in the amount of $279,000
Id. 119, 12-16.However, notwithstandingCOC'’s allegedy false representations, the Wells
Fargo Mortgagelid notbecome thdirst priority lien.Id. § 15.

On November 1, 2008, the Merchan Mortgagegedlyentered defaultld. § 16.0n
February25, 2009, Wells Fargdfiled a foreclosure actiom the Superior Court of New Jersey,
Middlesex County, Chancery Divisiofgllowing which Final Judgment waentered infavor of
Wells Fargoon July 9, 2010Id. § 16. On September 9, 20Mells Fargo assigned tHénal

Judgment to ZLMortgage.ld. { 18.



DespiteCOC’s assuranceCentral Jersewlso asserted an interest ihet Roperty and
filed a foreclosureaction.Id. § 19.Wells Fargo, in turn, submitted a notice of claim for title
insurance coverag® Chicago Title however, in a letter, dated March 17, 2010, Chicago Title
denied Wells Fargo’'srequeston the basis that COC was not authorized to provide Wells Fargo
with the 200&itle insurance policy:

Upon further investigation, the Company has discovéhed the relationship

between Closers on Call and the Company had been terminated on or about June

21, 2008. A final audit of all outstanding transactions of this agent was completed

on or about July 25, 2008, and policies were issued on these transactions. Since

the transaction closed on August 14, 2008, after the final audit, Closers on Call

was not an agent of the Company at the time of closing, and therefore, lacked the

authority to issue a policy. Accordingly, the Company respectfully deniebtiiabi

for this matter.
Id. 1 20; Answer, EX. 4. Indeed, there is no dispute that Wells Fargo was on notice thab Chicag
Title disclaimedcoverage based on the fact that COC wast®iagent.

Likewise on November 15, 2015, Equifirst asserted an interest in the Property and filed
an action to quiet tlie, subsequent to whicB1 Mortgage, as an assignee of Wells Fargo,
submitted a second notice of claim for titlsurancecoverageon October 13, 20161d. 1 22

23, 25 Thenotice of claim included the results of a Foreclosure Search Report, inglitizin

Equifirst obtained a Sheriff's Deed for the Property, dated May 13, 2009, eecordJuly 24,

1 The Court notes that, although Chicago Title deniedrétgaest for coverage, the Central
Jersey foreclosure actidwas discharged approximately two weeks prior to Wells Fargo making
the initial notice of claim.”Plaintiff's Brief in Opposition to Motion for Judgment on the
Pleadings (“Pl.’s Brief”), at 5. Therefore, Wells Fargo’s prior reqt@stoverage in connection
with the Central Jersey Mortgage foreclosure action was moot.

2 Specifically, the purpose of an action to quiet title is as follows: “to put within thempow
of a person, who is in peaceable possession of realty as an owner, a means to cootpel any
person, who asserts a hostile right or claim, or who is reputed to hold such a right ptaclaim
come forward and either disclaim or show his right or claim, and submit it to judicia
determination.’Brookdale Park Homes, Inc. v. Bridgewat&i5 N.J. Super. 489, 496 (Ch. Div.
1971) (citations omitted).



2009.1d. 11 2324. However, Chicago Title denied the second notice ofrgldor the same
reasonwhich Chicago Title deniedVells Fargo’sfirst request for title insuranceoverage—
COC was noChicago Title’'sauthorized agerat the relevant timed.  26.

On April 5, 2017,21% Mortgage brought this actioagainst Defendast arising from
Chicago Title’s denial of Plaintiff's second request for title insurancerage in connection
with the Equifirst Mortgage. On September 19, 20175 Rlortgage filed an Amended
Complaint,whereinit seeks declaratory religi Count | regarding its rights an@hicago Title’'s
obligations pursuant to the disputed title polity. 19 2735. The Amended Complaint also
assertsthe following claims against Defendantsegligence (Count II); fraud (Count IlI);
consumer fraudCount IV); conversion(Count V) and an intended beneficiagjaim (Count
VI). Id. 1 36-74

Currently Chicago Title moves for judgment on the pleadings, arguing that Plaintiff
request for declaratory religind claim of negligence are barrdaly their respectivestatute of
limitations Plaintiff opposes the motion.

1. DISCUSSION

A. STANDARD OF REVIEW
Rule 12(c) of the Federal Rules of Civil Procedure allows a pantyotee for judgment

on the pleadings “after the pleadings are closed but within such time as not ttridelalyed.
R. Civ. P. 12(c). The applicable standard on a motion for judgment on the pleadingfarstsim

that applied on a motion to dismiss pursuant to Rule 12(lg8uill v. Gillis, 372 F.3d 218, 223

3 Although this does not impact the outcome of this motion, for purposes of completeness,

the Court notes that Chicago Titkealleged to havenistakenly issued a title insurance policy in
connection with the Merchan transaction in 2846ore than six years after thenid of Wells
Fargo’s request fotitle insurancecoverage That policy forms the basiof Chicago Title's
Counterclaim, pursuant to which Defendant seeks to rescind the policy on the basilegfeits a
unilateral mistake.



n.2 (3d Cir. 2004). When reviewing a motion made pursuant to Rule 12(c), a court must take all
allegations in the relevant pleading as true, viewed in the light most favorabéertodmoving
party.Gomez v. Toledal46 U.S. 635, 636 (1980Yele v. Fed. Reserve Bank of N.359 F.3d
251, 253 (3d Cir. 2004). All reasonable inferences must be made in thmawimg party's
favor. See In re Ins. Brokerage Antitrust Liti¢18F.3d 300, 314 (3d Cir. 2010)The motion
should not be grantedinless the moving party has established that there is no magstial of
fact to resolve, and that it is entitled to judgmients favor as a matter of law.Mele, 359 F.3d

at 253 (quoting-eamer v. Fauver288 F.3d 532, 535 (3d Cir. 2002)). Accordingly, in order to
survive a motion for judgment on tipdeadings, thaonmoving party’s pleading must provide
“enough facts to state a claim to relief that is plaasinl its face. Twombly 550 U.S. at 570.
This standard, like a motion to dismiss, requires themowing party to show “more than a
sheer possibility thea defendant has acted unlawfulljglit does not create agyh of a standard

as to be agrobability requirement.Ashcroft 556 U.S. at 678.

B. ANALYSIS
i Declaratory Relief

As a threshold issue, the Court notes that the Declaratory Judgmefihé\¢Act”),
N.J.S.A. 2A:1650, et seq, as alleged irCount | of Plaintiff's Second Amended Complajnt
“does not contain a statute of limitatipfisBallantyne House Associates v. City of Newago
N.J. Super. 322, 330App. Div. 1993). Notwithstandingits absencefor the purpose of
determining timelinesghe limitations period which applies to the underlyisgbstantiveclaim
that forms the basis ofthe declaratoryjudgmentrequestgoverns.See, e.g id. (applying the
statute of limitationsperiod which governshallenges to the constitutionality ofunicipal

ordinancesto the plaintiff's request for declaratory relidf)deed a contrary resulivould allow



a party to circumvent the statute of limitatiaesjuirementoy merely“[d]raping [its] claim in
the raiment othe Declaratory Judgment ActGilbert v. Cambridge932 F.2d 51, 581st Cir.
1991).The parties do not dispute this fatherefore based ortheseprinciples the Courtshall
look to the substance of tlalegationsn support ofPlaintiff's declaratoryjudgmentrequestto
determine the appropriate statute of limitations.

Specifically,in the Second Amended ComplaiRtaintiff alleges

Chicago Title breached the terms of the contract, the CSL and Title Polithe by

failure of the Settlement Agent, COC, to comply with the closing instructions

requiring that the Merchan Mortgage be a valid first lien. .Chicago Title

further breachethe terms of the contract, the CSL and Title Policy, by the denial

of title insurance coverage on February 6, 2017.
SAC 11, 3233. Accordingly, Plaintiff'sclaim for declaratory reliefoundsn contractbecauset
arises from the allegedbreach of thgertinent terms and provisions the titleinsurancepolicy.
Thus, becausea breach ofcontract claimis subject toa sixyear limitations periodinder New
Jersey lawPlaintiff may only proceed with its declaratgondgmentclaim if it was filed within
six years from the datbatthe contractual claifaccrued.”CrestFoam Corp. v. Aetna Ins. Co.
320 N.J. Super. 50%17 (App. Div. 1999) (citingValkowitz v. Royal Globe Ins. Cd.49 N.J.
Super. 442, 448App. Div. 1977)).That requiremenis not disputechere; however, the parties
disagree on the date of accri@al the purposef determining whether the statute of limitations
on Plaintiff's claimhas run.

In that regardDefendant contendthat Plaintiff’'s breach of contract claimccruedon
March 17, 2010the dateon which Defendant denied/ells Fargo’srequest fottitle insurance
coverage andlisavowed anyobligation under the policy Defendant’s Brief in Support of

Judgment on the Pleadings, (“DefBrief”), at 7-10. Conversely, Plaintifargueshat its breach

of contract claimdid not accruauntil February 6, 2017, when DefendatgniedPlaintiff’'s title



insurance claim with respect to the Equifirst Mortgage. Plaintiff's Oppaositi Judgment on the
Pleadings (“PIs Opp.”), at 7. Indeed, Plaintiff contends thBefendant’sprior denialcannot
commence the statute of limitations, because it solely pertaireedhstiter which does not form
the basis of this action.e., the Central Jersey Mortgage. The Court fiRdisintiff's position
unsupported by law.

As stated, “[iln New Jersey, causes of action based on contractual claghsarhrought
within six years after the cause of any such action shall have ac¢tuédestFoam Corp, 320
N.J. Super. at 517 (quoting N.J.S.A. 2A1)Y “[T]he general rule is that the statute of
limitations applicable to contracts governs insurance actions as Welktiting Breen v. New
Jersey Mfrs. Indemn. Ins. Cd.05 N.J. Super. 302, 309 (Law Div.1969)). Thus, in treeabe

of a provision “in the insurance policy or an express statute to the contrary,atbhee sbf
limitations applicable to a suit on a policy of insuranas’mandated by N.J.S.A. 2A:14s six
years.ld. (quoting Walkowitzv. Royal Globe Ins. Cp.149 N.J. Super. 442, 448 (App. Div.
1977).

The Supreme Court of New Jersey has provided as folloffifor purposes of
determining when a cause of action accrues so that the applicable period tafioimi
commences to run, the relevant question is when did the party seeking to bring the aetam ha
enforceable right."Metromedia Co. v. Hartz Mountain Assgc439 N.J. 532, 535 (1995)
(quoting Andreaggi v. Relisl71 N.J. Super. 203, 23® (Ch. Div.1979). Moreover, in regard
to an actionfor breach of contractthe date of accrual of an enforceable right is tied to the date
that the defendant breached the contragelmont Condo. Ass’n v. Arrowpoint Capital Corp.

No. 112900, 2011 U.S. Dist. LEXIS 146451, at *{2.N.J. Dec. 20, 2011ee also Peck v.

Donovan No. 75500, 2009 U.S. Dist. LEXIS 26988, at *5 (D.N.J. March 31, 20893uss V.



Turtletauh No. 045128, 2006 U.S. Dist. LEXIS 1323, at *10 (D.N.J. Jan.13, 209é)hart v.
Trust Co. of New JerseiNo. A-585606T2, 2008 N.J. Super. Unpub. LEXIS 385, at *5 (App.
Div. June 17, 2008).

Here Plaintiff's breach of contract claimccruedno later tharMarch 17, 2010, the date
on which Defendant denied Wells Fargo’s request for title insurance cowerdgethe policyl
so conclude becau$¥ells Fargocontracted with COQo elevate its Mortgage @ first priority
lien, andthattransaction require@OC to “pay off’ the additional lienholders, includir@entral
Jersey and Equifirst. Moreover, COC, acting as a purported agent for Chicagas3ited a title
insurance policypursuant to whiclit obligatedChicago Title to provide coverage in the event
any lienholder asserted an interest in the Properggardless of whether it was Central Jersey
or Equifirst. However, notwithstandingCOC’s assurances and the policy, Central Jersey
ultimately asserted an interastthe Propertywhich prompted Wells Fargo to file a claim with
Chicago Titleunder the polig for title insurance coverag&hicago Titledenied the request for
coverage and provided the following explanation:

Upon further investigation, the Company has discovered that the relationship

between Closers on Call and the Company had been terminated on or about June

21, 2008. A final audit of all outstanding transactions of this agent was completed

on or about July 25, 2008, and policies were issued on these transactions. Since

this transaction closed on August 14, 2008, after the final audit, Closers on Call

was not an agent of the Company at the time of closing, and therefore, lacked the

authority to issue a policy.
Answer, Ex. 4As such to the extent thaa contractual obligation to provide coveragested,
the failure todo soin connection withwWells Fargo’srequestconstitutel aclearbreach of the
agreement’s terms and provisipng., to elevate Wells Fargo®lortgage as first priority and

provide insurance coverage. Contrary to Plaintiff’'s argument, thehfaicChicago Titls denial

of Wells Fargo’s claimin relation to the claims bgZentral Jerseys of no significance for



purpo®s of determining accrydbecause that in of itself is a breach of the policy. Moredkier
denialletter clearly madeknownthatany requestfor title insurancecoveragewvould be denied
because COC was not Chicago Title’s agent at the time the policy .iSduegjthe breach of
contract claimaccrued on March 17, 2010, the date on which Defendant notified Wells Fargo of
its alleged uninsured status, and having done so, Plaintiff was requitksptde Defendant’s
position as to the policy and enforce its allegedtractuakights within six years of that date
not delay this actioruntil a senior lienholder of which it was awagserted aropertyinterest
Consequentlybecausellaintiff waited until April 5§ 2017 toinitiate this action,which date falls
outside of tle applicable limitations periodhe Court finds that Count | of the Second éuded
Complaint is timebarred?
ii. Negligence

Plaintiff also brings a ndigence claim against Defendant. SpecificaPairtiff alleges
that Chicago Title negligently audited C@C'outstanding transactiohson July 25, 2008,
approximately one montafterit wasterminatedas an authorizedgent because Chicago Title
failed to “locate the title commitment arjdlosing service lettewhich COCpreviously]issued
to Wells Fargo reking to the Merchan MortgageSAC 11 38, 41. Plaintiff further alleges that
Chicago Title breacheds duty “to assure that COC would not issue title commitments and
closing service letters after COC was allegedly terminated as an authageetf’ andin that

same vein Defendantacted “negligently [by] fail[ing] to provide notice to Wells Fargo that

4 Notwithstanding its acknowledgement of the EquiFirst Mortgage, Plaintiff cdatthat

the title commitment which COC issued on July 14, 2008, failed to “identify thaEdhirst
Mortgage was in foreclosure.” Pl.’s Opp., at 11. To the extent that Plairgifeshat the statute

of limitations could not have commenced until it was informed of that fact, the Ceagrees.

As reasoned, Wells Farguoas informed that Chicago Title disavowed any policy issued on its
behalf by COC. That event triggered the breach of contract chentrwhen Plaintiff or Wells
Fargobecamewareof a foreclosure action brought by Equifirst.



Chicago Title terminated COC as an authorized agent,” prior to the closing on theaklerch
Mortgageon August 14, 2008Id. 19, 40, 4243 However, the Court finds that Plaintiff's
negligence claim againBtefendanis time-barred.

In New Jersey, negligence claims are governed by N.J.S.A. § - 2A3dbsection (a) of
that statute provides thafe]very action at law for an injury to the person caused by the
wrongful act, neglect or default of any person within this State shall be comdhesttin two
yearsnext after the cause of yasuch action shall be accrued.” N.J.S.A. § 2A2{d). As such,
“[a]ll negligence actions fall under the twear statute of limitations period @N.J.S.A.] 8§
2A:14-2(a)” Deutsche Bank Nat'l Trust Co. v. Lacaprio. 082174,2010 U.S. Dist. LEXIS
17998, at *16 (D.N.J. March 1, 2010) (citihggake v. Bullock104 N.J. Super. 309, 3P,
(App. Div. 1969))°

Plaintiff argues that its negligence claim is timélgsed upon an application of the
discovery rulePl.’s Brief, 10-11. Generally “the statute of limitations for a cause of action is
triggered from the moment dhe wrong; however, New Jersey’s discovery rule delays the
accrual of a ause of action until the party ‘learns, or reasonably should learn thenexsif a
state of facts which may equatelaw with the cause of action.ltl. (quotingFishbein Family
P’ship v. PPG Indus307 Fed. Appx. 624, 6287 (3d Cir. 2009) “In the applicable cases, the
discovery rule provides that aduse of action will & held not to accrue until the injured party
discovers, or by an exercise of reasonable diligence and intelligence shouldscaverdd that
he may have #asis for an actionable claim.ld. (quotingLopez v. Swyer62 N.J. 267272
(1973)) “The purpose of this rule is not to permit every belated discovery to overcome the

statute of limitations, but to limit its application to parties who could not hawomahbly

5 Plaintiff does not dispute that its negligence claim is subject to ayéao statute of

limitations pursuant to New Jersey law.
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discovered they had a basis for an actionable cldun(citing Burd v. New Jersey Tel. C@.6
N.J.284, 291 (1978)).

The Court finds that the discovery rule is inapplicable here, bed&efle Fargowas
aware ofthe “state of facts"that form thebasis for the negligence claim in as early as March
2010. Deutsche Bank Nat'| Trus€o, No. 082174, 2010U.S. Dist. LEXIS 17998, at *16
(citation omitted) As discussedn that month Chicago Title providedVells Fargowith a denial
letter, stating:

Upon further investigation, the Company has discovered that the relationship

between Closers on Call and the Company had been terminated on or about June

21, 2008. A final audit of all outstanding transactions of this agent was completed

on or about July 25, 2008, and policies were issued on these transactions. Since

this transaction closed on August 14, 2008, after the final audit, Closers on Call

was not an agent of the Company at the time of closing, and therefore, lacked the

authority to issue a policy.
Answer, Ex. 4. Accordinglyhe denial letteexplicitly statedthat Chicago Title terminated COC
as an authized agent on June 21, 2008, and that Chicago Title completed an audit of COC'’s
outstanding transactions by July 25, 2008, prior to the date upon which the Merchan transaction
closed. hese factsl conclude aresufficient tofind that Plaintiff had “a hsis foran actionable
[negligence] clairh against Chicago Titldndeed Plaintiff’'s centralallegationsof its negligence
claim mostly disputehe factsset forthin Chicago Title’s Marcl2010 denial letterTherefore
Plaintiff's negligence claim accrugtlen however,becausdlaintiff waited until April § 2017

before filing the instardction significantlylaterthanthe applicabléwo-yearlimitations period,

thenegligencas time-barred®

6 Although the issue need not be reachdéot Court nonetheless, questions whether

Chicago Titlehad a duty to monitor COC®onduct, even after Chicago Title terminated COC as
an authorized agent of the company.
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I[II.  CONCLUSION
For the foregoing reasons, DefendanMotion for judgmenton the pleadings is

GRANTED.

Dated:DecembelRl, 2018

/s/ Freda L. Wolfson
Freda L. Wolfson
United States District Judge

12



