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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ROY HOROWITZ LINDA LARSON,
KEMPTEN POLLARD, KATHERINE :
SEAMAN, and KATHLEEN SWEENEY, :
Civil Action No. 3:17ev-4827BRM-LHG
Plaintiffs,
V.
OPINION

AT&T INC., AT&T CORP.,
AT&T SERVICES, INC., and
AT&T MOBILITY SERVICES LLC,

Defendants.

MARTINOTTI , DISTRICT JUDGE

Before this Courtis AT&T Corp. (“AT&T Corp’), AT&T Mobility Services,LLC’s
(“AT&T Mobility”), andAT&T ServicesInc’s (“AT&T Services”)(collectively,“Defendants”)
Motion to CompelArbitration of IndividualClaimsandStayProceedinggECFNo. 28). Plaintiffs
Roy Horowitz (“*Horowitz”) and Kathleen Sweeney(“Sweeney”) (collectively, “Plaintiffs”)
oppose the MotionNECF No. 81.) Havingreviewedthe parties’ submissiongiled in connection
with the Motion and havingleclinedto hold oral argument pursuamd FederalRule of Civil
Procedure 78(bjor thereasonsetforth below, andor goodcauseshown, theviotion to Compel
Arbitrationis GRANTED.
l. BACKGROUND

A. Factual Background

This lawsuitinvolvesviolations of the Age Discrimination in EmploymenttX“*ADEA”)

in which, it is alleged, Defendants engaged ifcampanywide plan” to replace the aging
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workforce in Defendantsorporations with a younger one by the year 2020 (the “3g¢k@me”)
with a threestep “surplus” then termination and fraudulexiease scheméseeCompl. (ECF No.
1).) However, the merits of this allegation are not currently before this CowtCobrt is called
upon solely to evaluate the enforceability of an arbitration agreement.
Horowitz was hired by AT&Tin December 1995 angas employed at the company for
more than twentyyears before his termination effective June 21, 2016, at the diffy «fix. (Id.
1 141.)Sweeney wakired by AT&T in November 1997 and was employed at the company for
more thareighteenyears before her termination effective July 22, 201éhetage ofifty -one.
(1d. 1 216.}
On December 4nd 52011, AT&T sent Horowitz and Sweeney, respectivatyemaito

their AT&T email address, advisinyemthat:

AT&T has created an alternative process for resolving disputes

between the company and employees. Under this process,

employees and the company would use independent; ity

arbitration rather than the courts or juries to resolve legal disputes.

Arbitration is more informal than a lawsuit in court, and may be

faster.

The decision on whether or not to participate is yours to make. To

help you make your decisioit, is very important for you to

review the Management Arbitration Agreement linked in this

email. It provides importation information on the process and the

types of disputes that are covered by the Agreement.

Again, the decision is entirely up to you. To give you time to

consider your decision, the company has established a deadline of
no later than 11:59 p.m. Central Standard time on Monday, Feb. 6,

! Defendants take the position that Horowitz was specifically hired by AT&P.Gind Sweeney
by AT&T Mobility. (ECF No. 81 at 3 andeeECF No. 23.)
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2012 to opt out that is, decline to participate in the arbitration
process- using the instructions below.

If you do not opt out by the deadline, you are agreeing to the
arbitration process as set forth in the Agreement. ifi@ansthat

you and AT&T are giving up the right to a court or jury trial on
claims covered by the Agreement.

Instructions for “Opting Out” of the Agreement:

To opt out of the agreement, after you open the attachedneéotu
follow the link provided there to the site where you will be able to
electronically register your decision to opt out.

Remember, this decision is yours. There are no adverse
consequences for anyone opting out of the Management Arbitration
Agreement If, contraryto this assurance, you believe you have
experiencedany pressure or retaliation in connection with your
decision, please contact the AT&T Hotline (888-871-2622).

If you have any questions about the Agreement, please contact
OneStop (Dial 4888-722-1787, then speak “Employee Service
Hotline”).

Important: February 6, 20i2the deadline to act if you do not wish
to resolve disputes through arbitration.

(ECF No. 283 at 54.)The Management Arbitration Agreement (“Arbitration Agreementijest,
in relevant part:
Summary
Under this Agreement, you and the AT&T company that employs
you (“the Company”) agree that any dispute to which this
Agreement applies will be decided by final and binding arbitration

instead of court litigation. . . .

How This Agreement Applies



This Agreement is governed by the Federal Arbitration Act, 9
U.S.C. § 1 and following, and evidencegransaction involving
commerce. This agreement applies to any claim that you may have
against any athe following: (1) any AT&T company, (2) its present
or former officers, directors, employees or agenthair capacity

as such or otherwise, (3) the Companparent, subsidiary and
affiliated entities, and afluccessors and assigns of any of them; and
this agreement also piles to any claim that the Compaay any
other AT&T company may have against you. Unless stated
otherwise in this Agreement, coveradaims include without
limitation those arising out of or related to your employment or
termination of employment with tB Company and any other
disputes regarding the employment relationship, tsadeets, unfair
competition, compensation, breaks and rest periods, termination,
defamation, retaliationgdiscrimination or harassment and claims
arising under the Uniform Tradeecrets Act, Civil Rights Act of
1964, Americans With Disabilities Act, Age Discrimination in
Employment Act, Family Medical Leave Aétair Labor Standards
Act, Genetic Information Noiiscrimination Act, and state statutes
and local laws,if any, addredag the same or similar subject
matters, and all other state and local statutory and conawon
claims. This Agreement survives after the employment relationship
terminates. Nothing containedtims Agreement shall be construed
to prevent or excuse you from utilizing the Comparyr employee
benefit plans’ existing internal procedures for resolution of
complaints.

Except as it otherwise provides, this Agreement is intended to apply
to the resolution of disputes that otherwise would be resolved in a
court This Agreement requires all such disputes to be resolved only
by an arbitrator through final and binding arbitration and not by way
of a court or jury trial. Such disputes include without limitation
disputes arising out of or relating to interpretatiompplication of

this Agreement, but not as to the enforceability, revocability or
validity of the Agreement or any portion of the Agreement, which
shall be determined only by a court of competent jurisdiction.

Limitations on How This Agreement Applies
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To the maximum extent permitted by law, you hereby waive any
right to bring on behalf of persons other than yourself, or to
otherwise participate with other persons in: any class action;
collective action; or representative action, incluthg but not
limited to any representative actionunder the California Private
Attorneys General Act (“PAGA”) or other, similar state statute.
You retain the right, however, to bring claims in arbitration,
including PAGA claims, but only for yourself as anindividual.
If a court determines that you cannot waive your right to bring
a representative action under PAGA, any such claim may only
be brought in court and not in arbitration.

(ECF No. 286 at 14-15emphasis in original)

The emails were successfully transmitted and receiveBldntiffs. (ECF No. 81 at 3
(conceding that the “initial-enails containing a hyperlink to tHérbitration] Agreement were
sent by ‘AT&T’ to Horowitz and Sweeney on December 4, 2011 and Decemb2013,
respectively”).) PlaintiffSurther “acknowledge that remindemaails were sent by ‘AT&T’ to
Horowitz on December 16, 2011 and January 17, 2012 and to Sweeney on December 15, 2011 and
January 18, 2012.1d.) AT&T’s recordsindicatethat both Plaitffs clicked on the hyperlink in
the email and access#tke webpage containinthe text of theArbitration Agreement(ECF No.
28-6 11 11-12.NeverthelessRlaintiffs did not opt out of the Agreement.

Sweeney has no recollection of ever viewing or opgy the emails,” “no recollection of
ever opening or viewing the Agreement itself,” dddnies ever acknowledging to Defendants
that she fully read or fully understood the Agreememd.’dt 4.) In additionbothPlaintiffs “deny

everbeingtold that their continued employment with Defendants, past th@uipdeadline of

February 6, 2012, constituted an acceptance of the Agreemient.Lgstly, “both Sweeny and
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Horowitz never took any affirmative steps to indicate their acceptance okgteement to
Defendants.”Id.) However, as part of their employment, Plaintiffs were “required . . . to monitor
[their] AT&T email address and respond appropriately to emails.” (ECF N&.128 and ECF
No. 28-4 1 6.)

B. Procedural Background

On June 29, 2017, Plaintiffs filed a Comptaagainst Defendants alleging.) a violation
of the ADEA, based ordisparate treatment; (2) a violation of the ADH#gsed ordisparate
impact; and (3) a violation of the OWBP/A4eECF No. 1.) On September 25, 2017, &wfants
filed three motions: (IAT&T Inc. filed a Motion to Dismiss for Lack of Jurisdiction; (BT &T
Servicesand AT&T Mobility filed a Motion to Dismiss for lack of jurisdicin as to Plaintiffs
Larson and Bllard’s claims; and (BAT&T Corp.,AT&T ServicesandAT&T Mobility filed a
Motion to Dismiss for failure to state a calai (ECF Nos. 223.) On September 28, 2017,
Defendants filed a Motion to Compel Arbitration of Individual Claims and Stay Edougs for
Plaintiffs. (ECF No. 28.) Plaintiffeppose the Motiono Compel. (ECF No. 812)0On April 25,
2018, the Court denied AT&T Inc’s Motion to Dismiss for lack of jurisdiction, gth#E&T
Services and AT&T Mobility’s Motion to Dismissinda Larson and KemptoRollard’sclaims
for lack of jurisdiction, denied AT&T Corp., AT&T Services, and AT&T Mobility’s Motiam t
Dismiss for failure to state a claim as to the class action claims but grantedali ashtter requests.

(ECF No. 61 and 62.) On May 9, 2018, Plaintiffs, Linda Larson, Kempten &dlad Katherine

2 0On October24, 2017, the Court administratively terminated the Motion to Compel Arbitration
pending the resolution of the motions to dismiss. (ECF No. 37.)
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Seaman filed a Motion for Reconsideration. (ECF No. 65.) Defendants apabs®tion (ECF
No. 73), whichwill be decided in a separate opini@n May 29, 2018, Linda Larson and Kempton
Pollard voluntarily dismissed theclaimsagainstall Defendants. (ECF No. 77 and 78.)
I. L EGAL STANDARD

“In considering a motion to compel arbitration, a court must engage in-stép@nalysis:
it must determine first whether there is a valid agreement to arbitrate andylifetber the specific
disputefalls within the scope of said agreemeiiitiomas v. Jenny Craig, IndNo. 16-2287, 2010
WL 3076861, at * 3 (D.N.J. Aug.4, 2010) (citi@entury Indem. Co. v. Certain Underwriters at
Lloyds, 584 F.3d 513, 523 (3d Ci2009);Salvadori v. Option One Mt@orp, 420 F.Supp. 2d
349, 356 (D.N.J2006). “In doing so, the Court utilizes the summary judgment standard of Federal
Rule of Civil Procedure 56(c)Id. (citing Par—Knit Mills, Inc. v. Stockbridge Fabrics Co., Ltd.
636 F.2d 51, 54 n.9 (3d Cir. 1980

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatoriesand admissions ofiie, togethermwith the affidavits, if any, show thathereis no
genuingssueasto anymaterialfactand that the movingartyis entitledto a judgmenasamatter
of law.” Fed.R. Civ. P.56(c). Afactualdisputes genuineonly if thereis “a sufficientevidentiary
basisonwhich a reasonablgiry couldfind for the non-moving party,’andit is materialonly if it
has theability to “affect the outcome of thsuit under governingaw.” Kaucherv. Cty. of Bucks
455 F.3d 418, 423 (3@ir. 2006);seealso Andersorwv. Liberty Lobby, Inc, 477U.S. 242, 248
(1986).“In considering a motiofor summaryjudgment, alistrict courtmay notmakecredibility

determinationsor engagein any weighing of the evidence; insteadhe non-moving party’s
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evidenceis to bebelievedandall justifiable inferencesareto bedrawnin his favor.” Marino v.
Indus. CratingCo., 358 F.3d 241, 247 (3@ir. 2004) (quotingAnderson 477U.S. at 255)); see
also Matsushit&lec.Indus.Co.v. ZenithRadio Corp,475U.S.574, 587, (1986)Curleyv. Klem,
298 F.3d 271, 276-7{B3d Cir. 2002).“Summaryjudgmentmay not be granted . .if thereis a
disagreemenover what inferencescan be reasonablydrawnfrom the facts evenif the factsare
undisputed.’"Nathansorv. Med.Coll. of Pa, 926 F.2d 1368, 138@rd Cir. 1991)(citing Gansv.
Mundy, 762 F.2d 338, 340 (3dir.), cert.denied 474U.S.1010 (1985))|deal Dairy Farms,Inc.
v.John Labatt/ td., 90 F.3d 737, 744 (3@ir. 1996).

“Thereforea courtmustfirst determine whethehereis a genuinéssueof materialfactas
to whether avalid arbitrationagreemenexists’ Jayasundera. Macy’sLogistics& Operations,
Dept of HumanRes, No. 14-7455, 201WL 4623508at*2 (D.N.J.Aug. 3, 2015)In making
thisdeterminationtheparty opposingarbitrationreceivesthe benefit ofall reasonable doubts and
inferenceghatmay arise.” Id. “In examining whethecertainclaimsfall within the ambit of an
arbitraton clause,a courtmust‘focus . . . orthe factualallegationsn the complaintratherthan
thelegalcauseof actionasserted.”ld. (quotingMutual Ben.Life Ins.Co.v. Zimmerman783F.
Supp. 853869(D.N.J.1992) €itationomitted). If the court deermineghattheclaimsin dispute
fall within the scope of tharbitrationagreementthe courtmust“refer the disputdo arbitration

without considering theneritsof thecase’ Id.



1. DEcCISION

DefendantsMotion to Compel Arbitration turns on whether the Arbitration Agreement is
enforceable against PlaintiffsS€eECF No. 282.) Plaintiffs do not dispute they received the
Arbitration Agreement, or what it purports to cover. Instead, they argue they nenreately
agreed to be bound by tAebitration Agreement and that their failure to opt out of the Arbitration
Agreement cannot be considered cons&adf CF No. 81.Defendantshowever, argue Plaintiffs
agreed to the Arbitration Agreemétreceiving the email, clicking on the hypeKim the email
and accessing the webpage containing the text of the Arbitration Agreement, argitdiaft out
of the Arbitration Agreement. (ECF No. 28at 1216.)

As a preliminary mater, Defendantsfiled the instant Motionto Compel Arbitration
pursuanto the FederalArbitration Act, 9 U.S.C.88 1,etseq (“FAA”") becausehe Arbitration
Agreement,by its expressterms,is governed by thé&AA. (ECF No. 28-2 at 9.) Federallaw
presumptively favorghe enforcemenof arbitrationagreementddarris v. GreenTreeFin. Corp,

183 F.3d 173, 178 (3dir. 1999).The FAA directsfederalcourtsto compelarbitrationof claims
“arising outof” avalid agreemento arbitrate.The FAA wasenactedto reversehe longstanding
judicial hostility to arbitrationagreementshathadexistedat Englishcommonlaw and hadeen
adopted byAmericancourts, ando placearbitrationagreementsipon thesamefooting asother
contracts.”Gilmer v. Interstate/Johnso.ane Corp. 500U.S. 20, 24 (1991). Under thEAA,
agreementdo arbitrate are “valid, irrevocable,and enforceable,’Subjectonly to traditional
contractprinciples.9 U.S.C.8§ 2;seealsoCompuCredit Corpv. Greenwood132S. Ct. 665, 669

(2012)(citationsomitted)(explainingthe FAA favorsarbitrationagreementand “requiresourts
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to enforceagreementso arbitrateaccordingto their terms”). The FAA providesthat contract
provisionsmanifestingthe intent of the partiesto settle disputesn arbitrationshall be binding,
allowsfor thestayof federalcourt proceedings anymatterreferableto arbitration,andpermits
both federal and state courtsto compel arbitrationif one party hasfailed to comply with an
agreemento arbitrate.9 U.S.C.88 2-4. Cumulatively, those provisiofmanifestaliberal federal
policy favoringarbitrationagreements.Gilmer, 500U.S. at 24 (quotation®mitted).

“[A]s amatterof federallaw, any doubts concerning tlseopeof arbitrableissues should
be resolvedn favor of arbitration."MosesH. ConeMem’l Hosp.v. Mercury Constr. Corp. 460
U.S. 1, 2425 (1983); Townsend,. PinnacleEntm't, Inc., 457F. App’x 205, 207 (3cCir. 2012).
Thus, a motiorto compelarbitration“should not be denied unlegsmay be saidwith positive
assurancéhatthe arbitrationclauseis notsusceptibleof aninterpretatiorthat covershe asserted
dispute.” AT&T Technologies, Inocv. Communication®Vorkersof Americg 475U.S. 643, 650
(1986); AT&T Mobility LLC v. Concepcion 563 U.S. 333, 333 (2011)“[C]ourts must place
arbitrationagreement®n equal footingvith othercontractsand enforce them accordingtheir
terms.”).

As previouslystatedjn considering a motioto compelarbitration,a courtmustengagen
atwo-stepanalysis:(1) it mustdetermindirst whetherthereis avalid agreemento arbitrateand,
if s0,(2) whether thespecificdisputefalls within thescopeof saidagreementSeeCenturylndem.
Co,, 584 F.3cht 523;Salvadorj 420F. Supp. 2dat 356.In consideringhefirst inquiry, the court
must“apply therelevantstatecontractiaw to questions oérbitrability, which may bedecidedas

amatterof law only if thereis nogenune issueof materialfactwhenviewing thefactsin the light
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mostfavorableto the nonmoving party AlimentsKrispy Kernels,Inc. v. NicholsFarms 851 F.3d
283, 288 (3Cir. 2017).Thesecondnquiry requiresourtsto apply a “presumption arbitrability
only whereavalidly formedandenforceablarbitrationagreements ambiguous about whethier
covers the disputathand.”GraniteRockCo.v. Int'| Bhd. ofTeamsters561U.S.287, 288 (2010).
Granite Rock precludesapplication of the FAA's presumpon of arbitrability before it is
determinedvhetherthereis a*“validly formedandenforceablarbitrationagreement.1d.

Here,it is uncontestethattheFAA governs thérbitration Agreement(ECFNo. 28-2 at
9-10 andseeECF No. 81 at 7.) Moreover Plaintiffs do not dispute the scope diie Arbitration
Agreementjf it wereheldvalid. (SeeECFNo. 81.)Rathertheyarguethereis novalid agreement
to arbitratebecausehey neveaffirmatively agreedo be bound by thArbitration Agreemeat and
thatbecauseheir failure to opt outof the Arbitration Agreementcannotbe considerecconsent.
(SeeECFNo. 81.)

In considering thdirst inquiry, whethethereis avalid agreementgourtsmust“apply the
relevantstatecontractlaw to questions oarbitrability.” AlimentsKrispy Kernels,Inc., 851 F.3d
at 288.ThepartiesagreeNew Jerseylaw appliesto the Arbitration Agreement (ECFNo. 28-2at
11 andECFNo. 81at6.) Pursuanto New Jerseytaw, “[a]n arbitrationagreemenis acontractand
is subject,in general,to the legal rules governingthe constructionof contracts.”"McKeebyv.
Arthur, 81 A.2d 1, 4N.J. 1951) (citationsomitted).“In New Jersey,a contracts enforceable
wherethere'is abargainedor exchange opromisesor performance thahay consistof anact,a
forbearanceogr thecreation,modification, or destruction oflagalrelation!” Jayasundera2015

WL 4623508,at *3 (quoting Martindale v. Sandvik 800 A.2d 872, 878N.J. 2002) (quoting
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Restatemenibf Contracts8 71) (noting that acontract requiresan offer, acceptanceand
consideration)).Similarly, “an arbitration agreementis enforceableif it is supported by
consideratiorandit wasknowingly andvoluntarily enterednto.” 1d.

“In New Jerseyawaiverof rights- in the context oanarbitrationagreemenor otherwise
- mustbe clearand unambiguousAT&T Mobility Servs.LLC v. JeanBaptiste No. 17-11962,
2018WL 3425734at*3 (D.N.J.July 16, 2018]citationomitted). “[A] valid waiverresultsonly
from anexplicit, affirmativeagreementhatunmistakablyeflectstheemployee’sassent.’Leodori
v. CIGNA Corp, 814A.2d 1098, 1105N.J. 2003).For awaiverto be valid,assent neednot be
anactualsignature put mustdemonstrate willingness and interio be bound byhe arbitration
provision.” Schmellv. Morgan Stanley & o. No. 17-13080, 2018VL 1128502 at *2 (D.N.J.
Mar. 1, 2018) émphasisadded) ¢itationsomitted).

This District is split on whether thdailure to opt out ofan arbitrationagreemenafter
receivingnoticeis sufficientto signify intentto be bound by tharbitrationagreementyith the
pendulum weighinglightingmorein favor of grantingarbitrationin suchasituation.The Court
finds at leasttwo casedhatareanalogouso this matterbut cometo differentholdings.Compare
Jayasundera2015WL 4623508,at *4 (holding that a“[flailure to opt out of an arbitration
programafter receivingnoticeis sufficient conductto signify acceptancg’with AT&T Mobility
ServsLLC, 2018WL 3425734 at*3 (finding thata failure to opt out ofan arbitrationprogram
after receiving notice alonds insufficientto signify acceptanceainlessit is accompaniedy a

notification “that their continued employmersdignified their assentpr they weretold that their
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employmentwas expressly conditiored on their participation in the company’s arbitration
program”).The Court findsJayasunderanstructive and highlpersuasive.

In JayasunderaMacy’s hired theplaintiff asa securityofficer. 2015WL 4623508at*1.
Upon hiring, all employeeswere provided with materialsregardingMacy’s dispute resolution
programto resolve workplacalisputesthrougharbitration.ld. “As part of the new employee
paperwork, employeewere requiredto acknowledgereceipt of the SIS Plan Document and
completean‘Opt-out ElectionForm’ within thirty days of hire.’1d. The plaintiff failed to submit
the “opt-outElection Form.” Id. Therefore,the court concluded|flailure to opt out of[the]
arbitrationprogramafter receivingnotice [was] sufficient conductto signify acceptance.id. at
*4. The court notedDefendantmadeavalid offer to submitPlaintiff's claimsto arbitration”and
that “Plaintiff acceptedhe termsof the arbitrationagreemenby electronicallysigning theSIS
AcknowledgemenEorm andfailing to returnthe ‘optout ElectionForm’ within thirty days.”ld.
Lastly, the court found‘[s]ufficient consideratiorfor the arbitration agreement’becausethe
agreementmutually obliges Macy’s and Plaintiff to arbitration all employment disputeand
Plaintiff has continuetlis employmentith Macy’s.” Id.

In AT&T Mobility ServsLLC, theplaintiff wasemployed byAT&T andreceivedanemail
with the subjectheading‘Action Required:Notice RegardingArbitration Agreement,”advising
her thatAT&T createdan alternativedisputeresolutionprogram. 2018VL 3425734 at*1. The
email further informedhe plaintiff thather participationin the arbitrationprogramwasoptional.

Id. Basically,
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AT&T would assumdthe plaintiff] wishedto give upher rights

unlessshefollowed their prescribedopt out’ procedure(1) open

the Arbitration Agreenentattachedo theemail; (2) click alink in

theArbitration Agreemento visit aseparatevebsite;and (3) follow

the instructions on thaeparatesite to register[the plaintiff's] opt

out.
Id. In addition, whether thplaintiff opted out or notAT&T instructedcherto click the “Review
Completed” buttorafter reading theArbitration Agreementld. The plaintiff accessetherestof
the Arbitration Agreement andlicked on the ‘ReviewCompleted button, but neveoptedout of
the Agreementvithin theappropriatgeriod.ld. Neverthelesghecourtheldtheplaintiff’s silence
was not an affirmative agreementhat reflectedherassento the arbitrationagreementld. at 3.
“Without anyexplicit indicationof assentthe Court cannot ensutbatJeanBaptiste’hasagreed
clearlyand unambiguouslytb waive her rightsandparticipatein thearbitrationprogram.”ld. The
courtfurthernotedthattheplaintiff did notclick or sign anythinghatsaidsheagreedeventhough
she acknowledge havingeviewed the arbitration agreement. Id. The court found
“acknowledgementf receiptjwas] not thesameasassento theterms.”1d.

The Courtdisagreesvith AT&T Mobility ServsLLC interpretatiorof Leodori In Leodori
the New JerseySupreme Courtonsideredwhetheran arbitration provision confinedin an
employee handbookasenforceablavhenthe employee handbook contemplated the employee’s
signatureas a concretemanifestationof assentand the employetailed to sign the “Employee
HandbookReceiptandAgreement’form. Id. at 1102.The defendants argued thiiie plaintiff's

receiptof the handbookwith the arbitration provision containedvithin it, combinedwith the

plaintiffs continued employment and knowledge of #mbitration policy, was sufficient to
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demonstrate thelaintiff's assentto the arbitration provision. Id. at 1105, 1107.The Court
disagreed, findingnsteadthat such a waiver was unenforceabléunlesswe find someother
unmistakable indicatiothat the employeaffirmatively hadagreedo arbitratehis claims.”Id. at
1106 (emphasisadded).The Leodori Court “conclude[d}hat an arbitrationprovision cannot be
enforcedagainstan employeewho does not sigror otherwiseexplicitly indicate his or her
agreemento it.” Id. at 1106 (emphasis added).

In AT&T Mobility Servs.LLC., the plaintiff did provide “some other unmistakable
indication” that sheaffirmatively agreedto arbitrate her claims by accesmg the Arbitration
Agreementandclicking on the*Review Completed” buttonNeverthelessthe court concluded
that becausethe plaintiff did notclick or sign anythinghat said sheagreed,eventhough she
acknowledge havingeviewedthe arbitration agreementshe did notassentto the arbitration
agreementThisimposes anoreoneroudestthanintendedoy theNew JerseySupreme Courfor
establishingwhetheran arbitrationagreementvas formed. Infact, in reachingits decision,the
Courtin Leodori clarified, “[tjo enforce awaiver-of-rights provisionin this setting,the Court
requres some concretemanifestationof the employee’s interas reflectedin the text of the
agreemenitself.” Leodori 814A.2d at 1103(alterationin original anccitationomitted).In AT&T
Mobility Servs.LLC., unlike Leodori wherethe employer'sagreementequired a signaturasa
concretemanifestatiorof his assentAT&T s policy only providedthatfailure to opt out of the
arbitration agreementafter receiving notice and clicking on alink to review the Arbitration
agreementvould indicateintentto be bound by tharbitrationagreement2018WL 3425734 at

*1.
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Furthermorethelaw doesnotrequirea signature for avaiverto bevalid. Schmell 2018
WL 1128502,at *2 (statingassent‘neednot be an actual signaturebut mustdemonstrate a
willingnessandintentto be bound by tharbitrationprovision”) (emphasisaddedand citations
omitted) seeRestatemen{Second oifContracts§ 30 (1981)stating“[a]n offer may invite or
requireacceptancéo be madeby an affirmative answerin words, or by performing aefraining
from performing aspecifiedact”). Therefore the Courtrespectfullydisagreesvith the holdingin
AT&T Mobility Services LLC.

In addition, othersimilar, although notidentical, caseshave held that “[o]nce a party
receivesnotice, acceptancef the arbitration programmay be signified by failing to opt out.”
Descafanor. BJ's Wholesale Club, IncNo. 15-7883, 2016VL 1718677at*2 (D.N.J.Apr. 28,
2016); seeSchmell 2018 WL 4961469,at *2 (holding that “[i]f Plaintiff has notice, thehis
continued employment without opting otnstitutedassentto the Agreement,and the Court
should compehrbitration his claims. If Plaintiff lacked notice, then hes not bound by the
Agreenent, and the Courhay notcompelarbitration.”)(citationsomitted) Jaworskiv. Ernst &
Young U.SLLP, 119 A.3d 939(N.J. Super.Ct. App. Div. 2015) (finding thatthe plaintiff
manifestedanintentto be bound by tharbitrationagreemenby continuing employment beyond
the deadlinespecifiedin thetermsof agreement)Uddin v. Sears,Roebuck & Co., No. 13-6504,
2014WL 1310292at*2 (D.N.J.Mar. 31, 2014)grantinga motionto compelarbitrationwhere
the employee acknowledgeéceiptof the arbitrationagreemenaind chose ndb opt out of the

agreementwithin the 30 day deadlinelee Martindale, 800 A.2dat 879 (“[Iljn New Jersey,
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continued employment hdseenfound to constitutesufficient consideratiorto supportcertain
employmentrelatedagreements.”).

Plaintiffs’ efforts to distinguishthe aboveauthoritiesareunavailing.They argue theases
aredistinguishabldecausehe employees thosecasesvereeithernotified thattheir continued
employmensignifiedtheir assentpr theyweretold thattheir employmeniwascondition ortheir
participationin the arbitration program.Theseargumentsare unsubstanéited. Neither of those
casestandfor the propositionthatthe offerormuststatethatcontinued employmeis therequired
form of acceptanceContrarily, “[a]n offer may invite or requireacceptancéo be madeby an
affirmative answerin words,or by performing omefraining from performing aspecifiedact”
RestatemenBecond of Contracts § §@mphasisadded) Furthermore([tjo enforce avaiverof-
rights provisionin this setting,the Court requiresomeconcretemanifestationof the employee’s
intent as reflectedin the text of the agreementtself. Leodori 814 A.2d at 1103 (alterationin
original andcitation omitted).In Jaworskj for examplethe concretenanifestatiorof intent, per
the agreementtself, was continued employmentlaworskj 119 A.3dat 946 (“An Employee
indicateshis or her agreemento the Programandis bound byits terms and conditions by
beginningor continuing employmentith [EY] after July 18, 200{the ‘Effective Date’).”) Such
requirement does nekistbeforethis Court.

Moreover, the fact that the agreemenin Descafanostated“employment or continued
employmentafter the Effective Date of this Program . . constitutesconsent . . to be bound by
this Program,”was irrelevantto the court’'s decisionlnstead the court merely concludedthat

“[o] nce apartyreceivesnotice,acceptancef the arbitrationprogrammay be signified by failing
17



to opt out.” Descafanp 2016 WL 1718677 ,at *2. The words “continued employment” had no
effecton the court’s holding.

This case is analogous ttayasunera Like Jayasudera AT&T made a valid offer to
submit Plaintiffs’ claims to arbitration. AT&T sent an email to Plaintiffs advisingttieat:

The decision on whether or not to participate is yours to make. To
help you make your decisioit, is very important for you to
review the Management Arbitration Agreement linked in this
email. It provides importation information on the process and the
types of disputes that are covered by the Agreement.

Again, the decision is entiselup to you. To give you time to
consider your decision, the company has established a deadline of
no later than 11:59 p.m. Central Standard time on Monday, Feb. 6,
2012 to opt out- that is, decline to participate in the arbitration
process- using the istructions below.

If you do not opt out by the deadline, you are agreeing to the
arbitration process as set forth in the Agreement. This means that
you and AT&T are giving up the right to a court or jury trial on
claims covered by the Agreement.

(ECF No. 283 at 54.) The Arbitration Agreemerditerated that:

The decision whether or not to participate in the arbitration process
is entirely up to you. No onwvill be subjected to pressure or
retaliation in connection with this decision. If, contrary to this
assurance, you believe you have experienced any pressure or
retaliation, please contact tAd &T Hotline (888871-2622).

Should you choose not to participate, you must opt--otitat is,
decline to participata the arbitration processno later than 11:59
p.m. Central Standard Time on Mond&gbruary 6, 2012. If you

do not opt out by the deadline, you are agreeing to the arbitration
process as set forth in the Agreement.
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(ECF No. 286 at 14.) Plaintiffs accepted the terms of the Arbitration Agreement by iregeiv
notice of the agreement, clicking on the link, and failing to opt out within the deadlisigy,La
consideration is also present in the Arbitration Agreementedime agreement mutually obliges
both parties to arbitrate all employment disputes and Plaintiffs lentanged their employment

with DefendantsSee Jayasunder@015WL 4623508at *4.

Plaintiffs’ argument thatlicking on the hyperlink does not pmuhey read or fully
understood the terms of the Arbitration Agreement is irrelevanpady is “bound by the
hyperlinkedagreement, even if that party did not review the terms and conditions of the
hyperlinked agreement before assenting to th&imgh v Uber Techs. In¢235 F. Supp. 3d 656,
665 (D.N.J. 2017)citations omitted)[T]o hold otherwise would contravene the well settled
principle that ‘[a] failure to read a contract will not excuse a party who signs it, nonevpbirtys
ignorance of its obligation.’Id. (quotingADP, LLC v. LynchNo. 16-01111, 2016 WL 3574328,
at *5 (D.N.J. June 30, 2014kitation omitted)).Accordingly, DefendantsMotion to Compel
Arbitration iSGRANTED.

V. CONCLUSION

For the reasons set forth abdyefendants’ Motion to Compel Arbitration@GRANTED.

Date:January2, 2019 /s Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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