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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

JAMES PANELLA
Plaintiff, : Civ. Action No. 17ev-6487BRM-LHG
V.
OPINION
UNITED STATES,et al,

Defendans.

MARTINOTTI , DISTRICT JUDGE

Before this Courtis DefendantUnited States(“ Defendant”)Motion to TransferVenue
pursuanto 28 U.S.C. § 1404(andMotionto Dismisspursuanto FederaRule ofCivil Procedure
12(b)(6).(ECFNo. 14.)Plaintiff Jame$anella*Plaintiff”) opposeshes motiors. (ECFNo. 15.)
Havingreviewedthe submissionsled in connectiorwith themotionandhavingdeclinedto hold
oral argumentpursuanto FederalRule of Civil Procedure&’8(b), for the reasonsetforth below
andfor goodcausenaving beenshown DefendantsMotionto TransferVenueis GRANT ED and
their Motion to Dismiss is ADMINISTRATIVELY TERMINATED WITHOUT
PREJUDICE.

|. FACTUAL BACKGROUND

Plaintiff is acitizen of New Jerseywho, “for decades,hasbeentravelingwith hisfamily
to Britt, Ontario,Canadao spendime at a family cottage (Compl.(ECFNo. 12) Y13 & 9.)On
August 20, 2015Plaintiff and his sonwere returninghomefrom sucha trip when they were

stoppedby U.S Customsand BorderProtection(*CBP’) Officers (“Officers’) employedby the
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United Statesat the LewistonQueenstorBridgein Lewiston nearBuffalo, New York. (ECFNo.
12)1111-12.)Oneof theOfficers, presentlyunidentified,askedPlaintiff if hehadanyfreshfish
in his vehicle or trailered boat. (ECF No. 12 § 13.)Despite Plaintiff's denials, the Officers
“continuedto harassPlaintiff by repeatedlyasking the one questionwhetherhe hadanyfresh
fish.” (ECFNo. 12 § 15.Plaintiff thenassistedheOfficersin searchingPlaintiff’s truckandboat.
(ECF No. 12 1 16.)Despitethe fruitless search the Officers next askedPlaintiff to turn off his
vehicle,exit hisvehicle,hand over hikeys,andto proceedo the front of thevehicle.(ECF No.
129917-19.)

Plaintiff thenaskedwhetherthis intensive inquirywas necessary- to which the Officer
who took the vehile keys“proceededo pushPlaintiff, jumped on hidackandbeganto choke
Plaintiff with a chokeholdhatcompresselaintiff’'s windpipewith suchforcethatPlaintiff was
unableto breathe."(ECFNo. 12  20.Both menfell to the groundvhereadditional unidentified
OfficershandcuffedPlaintiff. (ECFNo. 121121-22.)

Plaintiff sustainednjuries“including, but notimited to, cuts,bruisesandextremepainin
his right shoulder, kneejeckandthroat.”(ECF No. 12 § 23.)Plaintiff's sonwasalsosubjectto
physicaland verbalabuse (ECF No. 12 1 24-27.) Both Plaintiff and his sonwere takeninto
custody without beingeadMirandarights or havingtheir chargesexplainedto them.(ECF No.
12 9§ 25.)Plaintiff wastransportedo Mount St. Mary Hospitalin Lewiston,New York. (ECF No.
12 7 32.)

After severalhours of diagnostitestingandmedicaltreatmentpoth Plaintiff andhis son
weredischargedrom the hospitalandtransportedbackto theU.S. CustomsandBorderprotection
facility. (Id.) They were then broughtto their vehiclesand permittedto leave. (Id.) Plaintiff

underwent continuethedicaltreatmentin New Jerseyand continueso suffer from “substantial



painandphysicallimitationsrelatedto his shoulder injuryiwhich hasnegativelyaffectedhislife.
(ECFNo.12 1 37.)

Plaintiff broughtthis actionin theDistrict of New Jersey(ECFNo. 1.) Defendantsnoved
to dismissandto transferto the WesternDistrict of New York (ECF No. 14), which Plaintiff
oppases.(ECFNo. 15.)

[l. LEGAL STANDARD
A motionto transfervenueis governedby 28 U.S.C. § 1404(ajyhich states:“For the
convenience of thpartiesandwitnessesin theinterestof justice,adistrict courtmaytransferany
civil actionto anyotherdistrict or divisionwhereit might havebeenbrought orto anydistrict or
divisionto whichall partieshave consentedIh deciding anotionto transferthe Court musfirst
determinenvhether thalternativeforumis a proper venué-ernandew. DeutschdBark Nat'l| Trust
Co, 157F. Supp. 3d 383, 38@.N.J.2015);see28 U.S.C. § 1391. Venus appropriate in:
(1) a judicial district in which any defendantresides,if all
defendantareresidentsf the Statein which thedistrictis located;
(2) ajudicial district in which a substantiapart of the eventsor
omissions givingiseto theclaim occurred,or a substantigdart of
propertythatis the subject ofheactionis situated;or (3) if thereis
nodistrictin which anactionmayotherwisebe brought as provided
in thissectionanyjudicial districtin which anydefendants subject
to the court'personajurisdictionwith respecto suchaction.

28 U.S.C. § 1391(b).

When a plaintiff haslaid a propernenue,“[tlhe decisionwhetherto transferfalls in the
sounddiscretionof thetrial court.” Park Inn Int’l, L.L.C.v. Mody Enters.|nc., 105F. Supp. 2d

370, 377(D.N.J.2000).However,“the burden okstablishinghe needfor transfer. . . restswith

the movant."Jumarav. StateFarmIns,, 55 F.3d 873, 87@Bd Cir. 1995).



The Court must considehreefactorswhendeterminingwhetherto grantatransferunder
Section1404(a):(1) the convenience of thgarties,(2) the convenience of theitnessesand(3)
theinterestsof justice.Liggett Grp.,Inc. v. R.J.Reynolds Tobacco Cd.02F. Supp. 2d 518, 526
(D.N.J.2000)(citing 28 U.S.C. § 1404(aJumara 55 F.3cat879).Thesdactorsarenotexclusive
andmust beappliedthrough a flexible andindividualizedanalysis. . . madeon the uniquéacts
presentedn eachcas€’ Id. at 527 (citationsomitted). Thefirst two factorshavebeenrefinedinto
a non-exhaustivést of privateand public intereststhat courts shouladtonsider.SeeJumarg 55
F.3dat879-80.

The privateinterestsa court should considénclude: (1) plaintiff's forum preferenceas
manifestedin the original choice;(2) the defendaris preferencey3) whetherthe claim arose
elsewhere(4) the convenience of thgartiesasindicatedby their relative physicalandfinancial
condition; (5) the convenience of theitnesses- but onlyto the extentthat the withessesnay
actually be unavailable fotrial in one ofthe fora; and (6) the location of booksand records
(similarly limited to theextentthatthefiles couldnot beproducedn thealternativeforum). Danka
Funding, L.L.Cv. Page, Scrantom, Sproudejcker& Ford, P.C, 21F. Supp. 2d 465, 47dD.N.J.
1998) (quotinglumarg 55 F.3dat 879).

Thepublicinterestsaacourtshould considanclude:(1) theenforceabilityof thejudgment;
(2) practical considerationsghat could makethe trial easy,expeditious, or inexpensivé€3) the
relative administrativedifficulty in the two fora resultingfrom court congestion(4) the local
interestin decidinglocal controversiesat home;(5) the publicpolicies of thefora; and (6) the
familiarity of thetrial judgewith the applicablstatelaw in diversitycasesld. (citing Jumarg 55

F.3dat 879-80).



[ll. DECISION

As aninitial matter thiscasecanonly betransferredto anyotherdistrict or divisionwhere
it might havebeenbrought.” 28 U.S.C. § 1404(aJ.herefore,the transfereecourt must have
personalurisdiction over Defendants under 28 U.S.C. § 13Bdr the purpose of thstatute,a
substantiapartof theeventsgiving riseto this claim arosein Lewiston New York. Neitherparty
disputeghis fact. Therefore themattercould havebeenoriginally filed in theWesternDistrict of
New York, “ajudicial districtin which a substantigbart of theeventsor omissionsggiving riseto
theclaimoccurred’ 28 U.S.C. § 1391(b)(2Accordingly, the Counnayproceedvith its analysis
of the privateandpublicinterestfactors

A. Private Interest Factors

i. Plaintiff's forum preference

The parties’ preferencesn this action fundamentallycompete and both sides have
indicatedtheir preferencdor their most convenienstatethroughtheir filings. Defendantsnove
to transferthe actionto the WesternDistrict of New York. The partiesdispute howmuchweight
should begiven to Plaintiff's preference.Defendantsargue a plaintiff's preferenceis given
“‘substantiallylessweight’ if the eventsunderlying the suibccurredin anotherdistrict” (ECF
No. 18 at 7 (citing Janoskov. United of OmahalLife Insurance CompanyNo. 16-1137
(RBK/IKMW), 2016WL 4009818at *3 (D.N.J.July 25, 2016)seealsoDiaz-Lebelv. TD Bank
USA,N.A, No. 17-1611(JBS/AMD), 2017WL 5451747 at *3 (D.N.J. Nov. 14, 2017) (noting
“the deferencagivento a‘choice of forumis reducedvhenthe operativdactsthatgiveriseto the
actionoccurin anothedistrict”) (citationomitted);Doev. Dartmouth CollegeNo. 16-7909JLL),
2017WL 2771508,at *2 (D.N.J.Jun. 26, 2017) (notingvhen the disputecentralto a lawsuit

arosefrom eventghatoccurredalmostexclusivelyin anotherstate asis the casehere,courtsgive



substantiallyless weight to the plaintiff’s forum choice”) (citation omitted); Hameedv. AMC
NetworkEntertainmentLC, No. 15-6427(JLL), 2017WL 1658820at*2 (D.N.J.May 1, 2017)
(same¢. Defendantsrguethat becauséhis suitarisedrom eventghatoccurredn New York, the
Court should notleferto Plaintiff’'s preferenceo bringthis casein New Jersey/(ld. at 7-8.)

ConverselyPlaintiff arguesatransfermotion ought not béliberally granted. . . [ujnless
the balanceof conveniencef the partiesis stronglyin favor of defendant (ECF No. 15 at 34
(quotingShuttev. ArmcoSteelCorp, 431 F.2d 22, 283d Cir. 1970)).)

il Defendants preferenceand convenienceof the parties and withesses

Defendantprefertheactionbelitigatedin New York, where theeventsgiving riseto this
claim took place likewise arguingthat this will be more convenientfor the partiesand their
witnesses(ECF No. 18 at 7-9). (“[R]equiring alarge number offederalemployeedo travel to
New Jerseywould createa substantial burden dimne Governmenandlimit CBP’sability to carry
outits mission.”).

Plaintiff raisesthree primary counterarguments regardto burden.First, and without
referencdo anyauthority,Plaintiff argueghattheasymmetryof resourcesn favor of Defendant,
the Governmentutsagainsthejusticeof transfer (ECFNo. 15at 34-35.) Second?laintiff casts
doubt uporDefendantstlaimsof hardship, suggesting depositions cdagdiakenremotely taken
de beneesseorthatPlaintiff's counsel couldravelto Buffalo in compellingcircumstance§ECF
No. 15at 35.)Finally, Plaintiff argueghat,if thecaseweretransferred;issuesasto [his lawyers]
professionallicensing and ability to try a casein Buffalo may preclude [counsefrom]
participat[ing]. . . thusinfringing on Plaintiff’'s constitutionalkright to counselby choice.”(ECF

No. 15at 39).



iii. Whether the claim aroseelsewhereand location booksand records
Neitherparty disputes that theventggiving riseto thisclaimarosdan Lewiston New York.
Plaintiff argues however, the@hysicallocationof the documentisasbesn“significantly reduced”
in the electronicage.(ECF No. 15 at 39 (quotingLomannov. Black 285F. Supp. 2d 637, 647
(E.D.Pa.2003).)
B. Public Interest Factors
I. Enforceability of the judgement
Thepartiesdo not disputé¢his factoris neutral.
il. Practical considerations
Defendantsotethat a large numberof federalemployeesvould needto travel to New
Jerseyin orderto litigate the casethere,creatinga substantial burden on the Governmamd
taxpayers.”(ECF No. 14-3 at 18.) Plaintiff arguesthe buren to the Governmenis equivalent
whetherthecaseis litigatedin New York or New Jerseybecauséhe Governmenhasfield offices
in New Jersey(ECFNo. 15at 39.)
iii. Relative administrative difficulty resulting from court congestion
Plaintiff does nothallengeDefendard’ positionthatthis factoris neutral (ECFNo. 14-3
at20 n.2(citing Janosk92016WL 4009818at*6 (recognizinghatall federalcourtshavesimilar
burdens)))
Iv. Public policy and localinterest in deciding local controversies
Defendantsclaim New York’s stronginterestin decidingcontroversiesnvolving theport
of entry wherethe eventshereoccurred.(ECF No. 14-3at 19). In responsePlaintiff makesa
creativebut ultimately inappositeand redundantirgumentabout theconvenienceof the parties

andwitnesses.



V. Familiarity of the trial judge with the applicable state law
Finally, Defendantsotethat judgesin the WesternDistrict of New York havestrong
fluency in New York’s tort law, which undergird Plaintiff's claims (ECF No. 14-3 at 20.)
ConverselyPlaintiff notesthat “familiarity with statelaw is not given greatweight, particularly
when the applicablestatelaw appearsclear.” (ECF No. 15 at 40 (quotingWright, Miller, &
CopperFederaPracticeandProcedure § 3854t 266-267(2d ed.1986). MoreoverPlaintiff has
“greatconfidence’in this Court’s ability to “masterandapply” New York tort law. (ECFNo. 15
at40.)
C. Consideration of Factors
Defendantdhiavemettheir burdento show atransferto the WesternDistrict of New York
is warranted.Takingall relevantpracticalinterestsnto consideration, the Court persuadedby
the overwhelminggravity of eventshavingtakenplace and witnesses locationin New York.
Warrantthe matterbeingtransferredo the Wegern District of New York. First, this Court does
not recognizeinconveniencdo Plaintiff’'s counselas a consideratioras to the issueof proper
venue.Barbosav. McGorman No. 12-6772, 2013VL 5614015,at *2 (D.N.J.Mar. 13, 2013).
Additionally, as Defendants point out, counsebuld pursuethis casein the WesternDistrict of
New York, asthatcourtallowsanattorneyadmittedto practicebeforeanout-of-statedistrict court
to apply for both permanentand pro hacvice admission.(ECF No. 18 at 8-9 (citing Western
District of New York L. Civ. R. 83(b)(2), (c)). Plaintiff's arguments aroundsymmetriesof
resourcesreunsupportedby caselaw. And his suggestiorio conduct depositioneemotelyis of

no moment.



Regardingpublic factors, New York’s stronginterestin adjudicatingdisputedranspiring
within its own bordersmustberespectedin addition, onceNew York federalcourts’familiarity
with New York tort law is consideredthedecisionfor Defendants becomeshkarone.

Takinginto account the privatand public interestfactorsand the interestsof justice,
LiggettGrp., Inc., 102F. Supp. 2dat 526 (citing 28 U.S.C. § 1404(ajjumarg 55 F.3dat 879),
the Court findDefendantsnettheir burdenin demonstrating thenotion should béransferredo
theWesternDistrict of New York. Accordingly,theMotion to Transfer is GRANTED.

V. CONCLUSION

For the reasonsset forth above, Defendants’Motion to Transfer is GRANTED.
Accordingly, Defendants’Motion to Dismiss is ADMINISTRATIVELY TERMINATED
WITHOUT PREJUDICE andmayberefiledin theWesterrDistrict of New York if appropriate.

An orderwill follow.

Date: October31, 2018 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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