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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

Civil Action No.: 17-cv-7053 (PGS)
LESTER D. CRISPIN, JR,

Plaintiff,
MEMORANDUM AND
V. ORDER

NEWARK MORNING LEDGER COMPANY,
et al.

Defendants.

SHERIDAN, U.S.D.J.

This matter is before the Court on fBedant Newark Morning Ledger Company’s
(hereinafter, “Star Ledger”) Motion to DismissaRitiff Lester D. Crispi’'s Complaint, pursuant
Federal Rule of Civil Procedure 12(b)(6) (ECB.N). In a prior decision, this Court granted
Defendant’s Motion to Dismiswithout prejudice. (ECF No. 324-cv-2621). Plautiff asserts
claims under Section 301 of the Labor Managanielations Act (LMRA), 29 U.S.C. § 185, and
the New Jersey Law Against Discrimination, N.J.S.A. 8§ 10:542,seq. (ECF No. 1,
“Complaint”).

BACKGROUND

Plaintiff Lester Crispin’s present causé action stems from an employment dispute

between him and his employer, the Star Ledgeainiff was a truck drivefor the Star Ledger

and was a member of the Newspaper and Biglivers’ Union of New York and Vicinity,which

1 Although the Complaint’s caption names the Unioa dsfendant, the Union is only named “for
discovery purposes.”
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had a collective bargaining agreement (CBA) wita Star Ledger that extended through March
30, 2015. (Complaint at 1 3-4). On December2P99, while on duty, Plaintiff was involved in
a car accident and charged wathving while intoxicated, operaig a commercial vehicle while
intoxicated, and reckless drivindgd(at 7). Later that samey&laintiff was advised that he
would be suspended indefinitely, without pay, i@aving violated the Star Ledger’s policy under
the CBA. (d. at 1 8).

More than four years later, on May 8, 20B3aintiff was acquitted of driving while
intoxicated, but convicted of reckless drivingl. @t 1 12-13). Thereafter, as part of the CBA’s
grievance process, a Joint Standing Committee reviewed Plaintiff's request for reinstatement.
(ECF No. 1-4, “Exhibit E”). Agart of its resolutin, the Committee required, among other things,
that Plaintiff participate in any recommendeaployee Assistance Programs and complete a drug
and alcohol abuse evaluatiotd.J. The resolution also disentitled Plaintiff to any backpay for the
period from December 29, 2009 to his return to wol#.).( Plaintiff refused to accept the
forfeiture of backpay and, theréaf, failed to pursusubsequent grievance proceedings provided
under the CBA.

Instead, on March 5, 2014, Plaffifiled a complaint aginst the Star Ledyy in New Jersey
Superior Court, which was later removed to thigirt based on federgliestion jurisdiction under
Section 301 of the Labor Management Relatibois(LMRA), 29 U.S.C. § 185. (ECF No. 1-1, in
14-cv-2621). This Court later dismissed Plairgif€omplaint, without prejudice, for failing to
exhaust all remedies under thetfgs’ CBA on June 19, 2015. (Corapit at  42). Three weeks
later, on July 7, 2015, Plaintiff wte to his union, seeking axpedited appeal of the Joint

Committee’s resolution, to be heard no latantimo later than July 19, 2015. (ECF No. 1-12,



“Exhibit K”). However, according to the Complaiftlaintiff never received a response from the
union. (Complainat 1 43-44).

On September 13, 2017, more than two yedes #his Court’s prior dismissal, Plaintiff
filed this present six-count complaint. Specifically, Plaintiff alleges: (1) breach of contract; (2)
breach of the covenant of good faith and fair shegl{3) violation of the New Jersey Law Against
Discrimination (“LAD”); (4) equitable estoppel; (3heft by deception; and (6) equitable fraud.
Defendant seeks dismissal of these claims sirm@ti?f's failed to comply with Federal Rule of
Civil Procedure 60 and his claims aredifvarred under Secti@®1 of the LMRA.

LEGAL STANDARD

On a motion to dismiss for failure to state a claim pursuant to Federal Rule of Civil
Procedure 12(b)(6), the Court igjtered to accept asue all allegations in the Complaint and all
reasonable inferences that can be drawn therefiachfo view them in the light most favorable
to the non-moving partysee Oshiver v. Levin, $hbein, Sedran & BermaB8 F.3d 1380, 1384
(3d Cir. 1994). “To survive a motion to dismiag;omplaint must contain sufficient factual matter,
accepted as true, to ‘state a claimdiief that is plagible on its face.”Ashcroft v. Igbal556 U.S.
662, 678 (2009) (quotinBell Atl. Corp. v. Twomb|y550 U.S. 544, 570, (2007)). While a court
will accept well-pleaded allegations as truetfo purposes of the motion, it will not accept bald
assertions, unsupported conclusiamswarranted inferences, or egping legal conclusions cast
in the form of factual allegationkybal, 556 U.S. at 678-7%ee also Morse v. Lower Merion Sch.
Dist., 132 F.3d 902, 906 (3d Cir. 1997). A complaint stidné dismissed only if the well-pleaded
alleged facts, taken as true, fail to state a cl&ee In re Warfarin Sodium Antitrust Liti@14
F.3d 395, 397-98 (3d Cir. 2000). The question is whdthe claimant can pre any set of facts

consistent with his or her allegations that wiltig& him or her to reliefnot whether that person



will ultimately prevail. Semerenko v. Cendant Cqarg23 F.3d 165, 173 (3d Cir. 2000). “The
pleader is required to ‘set forth sufficient information to outline the elements of his claim or to
permit inferences to be drawn that these elements exfsist v. Kozakiewi¢zl F.3d 176, 183
(3d Cir. 1993) (quotingpA Charles A. Wright & Arthur R. MillerFederal Practice and
Procedure§ 1357, at 340 (2d 3d. 1990)). “While a cdampt attacked by &ule 12(b)(6) motion
to dismiss does not need detailed factualgaliens, a plaintiff's obligation to provide the
‘grounds’ of his ‘entitle[ment] to relief requiresore than labels and conclusions, and a formulaic
recitation of the elements af cause of action will not doTwombly 550 U.S. at 555 (internal
guotation marks and citations omitted). “Factalgations must be enough to raise a right to
relief above the speculative level, . . . on the mgdion that all the alleg@ns in the complaint
are true (even if doubtful in fact)ld. (internal quotation marks and citations omitted).

ANALYSIS

|. LMRA Claims?

The Star Ledger seeks dismissal of Countk IV, V, and VI on the basis that they are
time-barred by the six-month statute of limitews for claims broughinder Section 301 of the
LMRA. Neither party disputes that Plaintifitékaims are based on the CBA and are preempted by
the LMRA. See Johnson v. NBC Universal, |mt09 F. App’x 529, 531 (3@ir. 2010) (“State law
claims are completely preempted by the LMRAawhhe claims are ‘substantially dependent upon

analysis of the terms of an agreement made betthegparties in a labooatract . . . .” (quoting

Allis-Chalmers Corp. v. Luegck71 U.S. 202, 220 (1985)pee alsdPilvalis v. Lockheed Martin

2 The Court notes that the Stagdger also sought dismissal BRintiff's claims under Federal
Rule of Civil Procedure 60(b), which governs rmas to amend a complaiafter a judgment of
dismissal has been entered. However, singmfff has not sought relief under Rule 60 and none
of the cases cited by Defendant support a defendamtisation of the rule to dismiss a plaintiff's
subsequent complaint, the Court will noaigt Defendant’s motion based on Rule 60(b).



Corp., No. 12-1354, 2013 U.S. Dist. LEXIS 38211,*36 (D.N.J. Mar. 20, 2013) (“It is well-
established that suits allegindpeeach of contract based on dl@ctive bargaining agreement are
preempted by § 301 of the LMRA, and are thus gox@ioy federal law”). Here, the Court is
tasked with determining whether Plaintiffs ofai are time-barred by Section 10(b) of the LMRA,
29 U.S.C. § 160.

In making this determination, the Court mfistt determine whethePlaintiff has alleged
a “pure” or “hybrid” Section 301 claintee Pivalis2013 U.S. Dist. LEXIS 38211, at *27 (citing
DelCostello v. Teamsterd62 U.S. 151, 164-65 (1983)). “Pure’ claims are standard 8§ 301 actions
in which a union brings suit against an emplayebehalf of an injured employee,” these claims
follow the analogous state statute of limitatiddsat *27-28 (citingServ. Emps. Int'| Uniohocal
36 v. City Cleaning Cp982 F.2d 89, 94-96 (3d Cir. 1992)). Wwever, “hybrid” claims “are suits
brought by an employee against both his emplaperunion,” and “are subgt to the six-month
federal limitations period of the LMRAIU. In this instance, Plaintiff is seeking relief against the
employer without any claim against the union. Tage does not precisely fit within the definition
of puree or hybrid.Id.; see also Porter v. Sunbelt Rentals, Ji¢0. 13-6901, 2014 U.S. Dist.
LEXIS 78513, at *13 (D.N.J. JunE), 2014). Where, as here, thlaintiff only asserts claims
against his employer for breach of the CBAch claims are still treated as hybil. at *28-29
(citing cases). This being said, contrary to Rl&is assertion, everhbugh a plaintiff may have
only asserted claims against kisiployer, he must neverthelessllege, and eventually prove,
that the union breached its duty fair representation’ in order to successfully and completely
establish a viable hybrid claimld. at *30 (quotingSwayne v. Mount Joy Wire Cor]No. 10-

3969, 2012 U.S. Dist. LEXIS 46236, at *22 (E.D. Pa. Mar. 29, 2012)).



With these principles in mind, the Coumdss several reasons for dismissing Plaintiff's
claims. First, Plaintiff's Complaint presems claims against the wm, nor does the record
suggest that the union has breached its duty ofdairesentation or has otherwise acted in bad
faith. Therefore, Plaintiff has failed froperly state a Section 301 hybrid claiBee Pilvalis
2013 U.S. Dist. LEXIS 38211, at *3%ee also Swayn2012 U.S. Dist. 46236, at *28 (“plaintiff's
allegations fail to state a section 301 claim because they do not plausibly suggest that the Union
violated its duty of fair representation”). Second, even assuming that Plaintiff asserted a proper
Section 301 hybrid claim, his claims would nefietess be time-barredAs noted above, “[a]
section 301 claim must ordinaribe filed within six months from the date of accru&ddino v.
A. Valey Engineer®903 F.2d 253, 260 (3d Cir. 1990). “The six-month period commences when
the claimant discovers, or in the exerciseeafsonable diligence should have discovered, the acts
constituting the alleged violationId. (internal quotation marks and citation omitted). Here,
Plaintiff's claims are premised on his July 7,180etter to the union, seiek] an appeal of the
committee’s resolution, which the union nevempsded to; however, he diwt file his lawsuit
until September 2017, which is far outside the six-month requirement.

Plaintiff relies principally orthe Third Circuit’s decision ilersh v. Allen Products Co.
789 F.2d 230 (3d Cir. 1986), in sugpof his contention that treéx-month statutory period should
not commence since he “wastlm limbo.” However Hershis factually inappos#. In that case,
the plaintiff was discharged for accumulating the maximum disciplinary points and, thereafter,
filed grievances challenging the assessment of these ptintat 231. Although the union
considered and denied the plaintiff's ga@ce on October 19, 1983, this decision was not
apparently conveyed to the plaintiffi. Thereafter, on June 12, 1984, the plaintiff commenced a

lawsuit against the union, alleging a breach of the @8/4&31-32. In reversing the district court’s



dismissal of the plaintiff’'s complaint as time-barred, the Third Circuit held that an issue existed as
to when her cause attion actually accruett. at 235. Notably, the couxok issue with the fact

that it was not clear when ehplaintiff received notice oflenial and, more importantly,
acknowledged that between October 19 and Decet#hedd 983 — the date six months prior to the
plaintiff's filing — the plaintiff made several efforts to reach @aather union representative to
follow-up the status of the grievancésit she never received a respomdeat 235.

Here, however, even when making all reasonabdeences in Plaintiff's favor, the record
plainly fails to demonstrate that he exerdigeasonable diligence in seeking to discover any
purported wrongdoings by either tBéar Ledger or the union. Despite submitting his July 2015
letter to the union, Plaintiff’'s Contgint fails to identify any additional steps he took to ensure
receipt of the letter, or anyuksequent communications he maddollow-up the status of his
grievance appeal. Nor does RI#r offer any reasonable explarmat for waiting more than two
years to file his Complaint. However, “[a plaifititannot be allowed to sit back and claim a lack
of notice” where the union took no action for overmianths; “[t]Jo say . . that the running of the
statute of limitations [would] bpostponed indefinitely until actuabtification is received from
the Union or the employer, would be comréo the policy of prompt resolutionMetz v. Tootsie
Roll Indus., InG.715 F.2d 299, 304 (7th Cir. 1983). Simply put, Plaintiffikife to communicate
with either the union or the Star Ledger over therse of two years demdnrates a sheer lack of
reasonable diligence and contrary to the policyp@mpt resolution. Therefore, Defendant’s
Motion to Dismiss Counts I, II, IW, and VI is granted.

[I. NJ LAD Claim

Finally, Defendant seeks dismissal of CounbfiPlaintiff's Complant, which generally

alleges that he was discriminateghinst on the basis of age, contrim LAD, N.J.S.A. § 10:5-12,



et seq. Specifically, Defenaiacontends that Plaintiff has failed to plead sufficient facts to satisfy
the necessary elements of such a claim. The Court agrees.

“The purpose of the LAD is to ban employmediscrimination orthe basis of certain
enumerated attributes including . . . ag®rgen Commercial Bank v. Sisl@23 A.2d 944, 949
(N.J. Sup. Ct. 1999). “To state a claim for age disiration, a plaintiff must allege that: (1) he
was a member of the protected class; (2was performing his job at a level that met his
employer’s legitimate expectations; (3) he suffiesa adverse employment action; and (4) he was
ultimately replaced by a person sufficiently younggedamit an inference of age discrimination.”
Rossi v. Vericare MgmiNo. 13-6884, 2016 U.S. Dist. LEXIS 161750, at *16 (D.N.J. Nov. 22,
2016) (citingZive v. Stanley Roberts, In867 A.2d 1133, 1139 (N.J. Sup. Ct. 2005)).

Here, Plaintiff claims that the Star Ledgesligred younger drivers,ivo were not entitled
to receive overtime to replace him. Plaintiff mgatsng 1 and 3 of the test. He is 58 years of age
(prong 1), and he lost a significant sum of mo(@yng 3). Plaintiff does not meet prongs 2 and
4 of the test. He fails to demonstrate thatvMas performing his job atlavel that met the Star
Ledger’s expectations (prong 2)n fact, the record suggestssiuhe opposite -- a truck driver
initially charged with driving while under the intnce of alcohol, but thesonvicted of reckless
driving, falls below what an employer would expect from his employee. Moreover, Plaintiff does
not show younger people were hired to replace hion@4). In his Complaint, Plaintiff identifies
two replacement drivers, both of whom are inttfities — as such, the replacement drivers are in
the same protected class as PI#iniComplaint at  36). To repte Plaintiff (58) with two other
drivers (50) does not meet prong 4 becausedpacements were not sufficiently younger to
permit an inference of age discrimination. Asksuthe Court will grant Defendant’s Motion to

Dismiss Count Ill.



It would be futile to allow an amendmentttee Complaint due to the reasons set forth in
this decision.
ORDER
Having carefully reviewed and taken into ciolesation the submissions of the parties, as
well as the arguments and exltshiherein presented, and for garaise shown, and for all of the
foregoing reasons,
IT IS on this 1Y day of December, 2017,

ORDERED that Defendant’s Motion to Disiss is GRANTED with prejudice.

s/Peter G. Sheridan
PETERG. SHERIDAN,U.S.D.J.




