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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ELY LANIADO, et al,

Plaintiffs, :
V. : Civil Action No. 3:18v-1513BRM-TJB
COUNTY OFOCEAN, et. al : OPINION
Defendants.

MARTINOTTI , DISTRICT JUDGE

Before this Courtis DefendantsBrad Frank (“Officer Frank”) and Ocean County
Prosecutor’s Office (collectively “Ocean County Defendantédfion to Dismiss(ECF No. 11.)
Plaintiffs Estate of Michael Laniado, Ely Laniado, Sherry Laniado (collectively “Plasfyiff
oppose the MotionECF No. 18.) Having reviewed the parties’ submissions filed in connection
with the Motion and having declined to hold oral argument pursuant to Federal Ruilof C
Procedure 78(b), for the reasons set forth below, and for good cause $howam Courmt
Defendants’ Motion to Dismiss SRANTED.
l. BACKGROUND

For the purposes oféMotionsto Dismiss, the Court accepts the factual allegations in the
Complaint as true and draws all inferences in the light most favoraBlaitudiffs. SeePhillips v.
Cty. d Allegheny 515 F.3d 224, 228 (3d Cir. 2008}jurther,the Court also considers any
“documentintegral to or explicitly relied upom the complaint.”In re Burlington Coat Factory

Sec. Litig.,114 F.3d 1410, 1426 (3d Cir. 1997).
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This matter arises owdf an incidentthat occurredon February 6, 2016, which led to
Michael Laniado’s deatfECF No. 111 2425.) On February 6, at approximately 12:05 afiouy
officers from the Manchester Police Department weMitthael Laniado’s residence at 257 Pine
Acres Manor, Manchester, New Jerse execute a $3300.00 child support warrant upon Michael
Laniado’s girlfriend. kd. T 37.) Upon their arrivaMichael Laniado was allegedly suffering from
a psychiatric crisisId. 1 46.)Therefore, theofficers remained at the scene for approximately half
anhour, at which point they requested back up from the Ocean County Regional S.W.A.T. Team.
(Id. T 44.) Several S.W.A.T. Officers arrived at the scene, inclu@iffiger Frank. (d. T 45.)
“[T]hough suffering from apsychiatric crisis,” Michael Laniado “attempted to comply with
instructions of the police officers presentd.(f 46.) However, the situation “escalated to a full
blown standoff in the middle of the night,” lasting about four hours emdingin Michael
Laniado’s death at approximately 3:51 a.ild. {{ 47, 5152.) MichaelLaniadowas shot multiple
times by several officers in front of his girlfriendd.( 52.)

The Manchester Police Departmevds familiar withMichael Laniado and his residence
from prior interactions.Id.  38.) Specifically, Manchester Police Officevgere aware of his
hostility toward law enforcement officers and that he suffered from a ménéas. (d. T 40.)
Because ofthe Manchester Police Departmesntprior interactions with Michael Laniado,
“Manchester Township had a ‘flag’ on [his] residence since August 2, 2014 advidindfiters
should use caution when responding to the house bej¢dMiishael Laniado was very hostile and
aggressive.” Ifl. 1 42.) As of July 9, 2015, there was also a warning that Michael Laniado
“exhibited ‘a definite dislike of [Manchester Police Departm@fiicers.]” (Id.)

Manchester Police Officers haatsotransported Michael Laniado to Community Medical

Center for evalation and treatment due to his mental distress during prior encounters they had



with him. (d. T 41.) The Manchester Police Department has also contacted Ely Laniado, Michael
Laniado’s fatherto assist in deescalating Michael Laniado’s hostility toward law enforcement
officers during prior incidentsld. T 40.)In fact, the Manchester Police Department responded to
the residence theight prior to February &ue to a dispute between Michael Laniado and his
neighbors and to conduct surveillance prior teaeting the warrant on February Bi.(f 39.)

Plaintiffs argue the February 6 situatiand Michael Laniado’s death “was unnecessarily
escalated due fb(1) “the defendants’ actions, as defendants did not have proper training in
dealing with suspects suffering from mental illness¢®) “defendants failed to contact any
properly trained mental health counselors during the entire stan(B)ffdefendants ignored the
established police protocols to make attempts to deescalate the situat(?) defendants did
not contact Ely Laniado despite knowing he previously assisted the police in the past in
deescalating matters wiklichaelLaniado. (d. 11 4851.)Plaintiffsfiled a Complaint on February
2, 2018, alleging: (1) 42 U.S.C. 88 1983 and 1985 violations; (2) negligence; (3) negligent hiring
and training; (4) negligent supervision; (5) New Jersey Civil Rights(/A:kICRA") violations;
wrongful death; (6) assault and battery; and (7) civil conspir&seECF No. 1.) On April 30,

2018, the Ocean County Defendants filed a Motion to Dismiss the Complaint as tqE@n
No. 11.)Plaintiffs oppose the Motion. (ECF No. 18.)
Il LEGAL STANDARD S

A. FederalRule of Civil Procedure12(b)(1)

Rule 12(b)(1) mandateghe dismissalof a casefor “lack of subjectmatterjurisdiction.”
Fed.R.Civ. P.12(b)(1).An assertiorof EleventhrAmendmenimmunityis a challengeéo adistrict
court’ssubjectmatterjurisdiction.See Blanciak. Allegheny Ludlum Corp77 F.3d 690, 693 n.2

(3d Cir. 1996)(“[T]he Eleventh Amendmens ajurisdictionalbarwhich deprivesfederalcourts



of subjectmatterjurisdiction.”) (citing Pennhurst State Sch. & Hosp.Halderman 465U.S. 89,
98-100 (1984))Typically, whenjurisdictionis challengedursuanto Rule 12(b)(1),the plaintiff
bearsthe burden of persuadinibe courtthat subjectmatterjurisdiction exists.Kehr Packages,
Inc. v. Fidelcor, Inc, 926 F.2d 1406, 1409 (3@&ir. 1991). However, because“Eleventh
Amendmenimmunity canbe expresslywaivedby a party, oforfeited through norassertionit
does notmplicatefederalsubjectmatterjurisdictionin the ordinarysense,’andtherefore aparty
assertingeleventhAmendmenimmunity bearsthe burden of provingts applicability. Christyv.
Pa. TurnpikeComm, 54 F.3d 1140, 1144 (3@ir. 1994);seealso Carter v. City of Phila., 181
F.3d 339, 347 (3€ir. 1999).

Whenevaluating &Rule 12(b)(1) motiornto dismiss,a courtmustfirst determinewhether
the motionattacksthe complaintas deficient on its face, or whetherthe motionattacksthe
existenceof subjectmatterjurisdictionin fact, apartfrom any pleadingsMortenserv. First Fed.
Sav. & LoanAss’n 549 F.2d 884, 891 (3dir. 1977).If the motion consists offacial attack,the
court“must acceptthecomplaint’'sallegationsastrue,” Turicentrov. Am. Airlines, 303 F.3d 293,
300 n.4 (3dCir. 2002), andmust only considerthe allegations of the complaiabd documents
referencedhereinandattachedhereto,in the light mostfavorableto the plaintiff,” Gould Elecs.
Inc. v. United States 220 F.3d 169, 176 (3cCir. 2000) (citing Mortensen 549 F.2d at 891).
However,if the motion involves &actual attack,“the courtmay considerevidenceoutside the
pleadings."Gould 220 F.3dat 176(citing Gothav. United States115 F.3d 17617879 (3dCir.
1997)).Here,the Motionto Dismissis afacial attack,becaus¢he OceanCount Defendantassert
they are immunefrom Plaintiffs’ claims as pled. Therefore,on this question of immunity, the
Court’sreviewis limited to the allegationgn the Complaint,which the Courtmustaccepiastrue

and viewin the lightmostfavorableto Plaintiffs.



B. Federal Rule of Civil Procedure12(b)(6)

In deciding a motiorio dismisspursuanto FederalRule of Civil Procedure 12(b)(6), a
district courtis “requiredto acceptastrue all factual allegationsin the complaint and dravall
inferencesdn thefactsallegedin the light mostfavorableto the [plaintiff].” Phillips, 515 F.3dat
228.“[A] complaintattackedy a . . . motioto dismissdoes noheeddetailedfactualallegations.”
Bell Atl. v. Twombly 550U.S. 544, 555 (2007)However,the Plaintiff’'s “obligation to provide
the ‘grounds’ of hisentitle[ment] to relief’ requiresmore thanlabelsand conclusions, and a
formulaicrecitationof theelementof acauseof actionwill notdo.” Id. (citing Papasarv. Allain,
478U.S.265, 286 (1986)). A couis “not boundto acceptastrue alegalconclusiorcouchedasa
factual allegation.” Papasan 478 U.S. at 286. Instead,assuming thdactual allegationsin the
complaintaretrue, those"[flactual allegationamustbe enougho raisea rightto relief above the
speculativelevel.” Twombly 550U.S. at 555.

“To survive a motionto dismiss,a complaintmust contain sufficient factual matter,
acceptedastrue, to ‘state a claim for relief thatis plausibleon its face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendanis
liablefor misconduct alleged!d. This“plausibility standard” requirethe complaintallege*more
than asheermossibilitythata defendant haactedunlawfully,” butit “is not akinto a‘probability
requirement.””ld. (quoting Twombly 550 U.S. at 556). “Detailed factual allegations”are not
required, but'more thanan unadorned, the defendamirmedme accusation’mustbe pled;it
must include “factual enhancementsand notjust conclusorystatementor arecitation of the

elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).



“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . a context-
specific task that requiresthe reviewing court to draw onits judicial experienceand common
sense.”Igbal, 556 U.S. at 679.“[W]here the well-pleadedfacts do notpermitthe courtto infer
more than themere possibility of misconduct, thecomplaint has alleged—but it has not
‘show[n]'—'that thepleadelis entitledto relief.” 1d. at 679 (quoting-ed.R. Civ. P.8(a)(2)).

While as a general rule, a court many not consider anything beyond the four corhers of t
complaint on a motion to dismiss pursuant to 12(b)(6), the Third Circuit has held taraur
consider certain narrowly defined types of matesighout converting the motion to dismiss [to
one for summary judgment pursuant under Rule 36]:& Rockefeller Ctr. Props. Sec. LitiG84
F.3d 280, 287 (3d Cirl999). Specifically, courts may consider any “‘documertggral to or
explicitly relieduponin the complaint.”In re Burlington Coat Factory Sec. Litigl14 F.3d at
1426.

II. DECISION

A. Eleventh Amendment Immunity

The OceanCounty Defendantsrgueall claims againstthem are barred by Eleventh
Amendmenimmunity.(ECFNo. 11-1at6-10andECFNo. 22 at4.) Plaintiffs contend theDcean
County Defendantarenotentitledto EleventhAmendmenimmunity becauséhe OceanCounty
Prosecutor’©ffice is not astateagency (ECF No. 18at4-5.)

TheCourt begingts analysiswith whether th&ceanCounty Prosecutor®ffice isanarm
of the Sateandthereforeentitledto sovereignmmunity afforded by thdeleventhAmendment of
the United StatesConstitution.The Eleventh Amendment provides tHftihe Judicial power of

the United Statesshall not be construetb extendto any suit in law or equity, commencedr



prosecute@gainst one of thenited Statesdy Gtizensof anotheiState,or by Citizensor Subjects
of any Foreign gate.”U.S. Const. amendXl.

Eleventh Amendmentmunity applieso agenciesgdepartmentsandofficials of the State
“eventhough thestateis notnamedasapartyto theactionaslong asthestateis therealpartyin
interest.” Carter, 181 F.3dat 347 (quotationomitted). In Fitchik v. New JerseyTransit Rail
Operations, InG.873F.2d 655, 6593d Cir. 1989), theThird Circuit held that thestateis a party
in-interestwhen“the judgment sought would expeitdelf on the publidreasuryor domain, or
interferewith the public administration, of the effect of the judgment would bt restrainthe
Governmenfrom actingor to compelit to act.” Therefore, sovereigimmunity is appropriatef
thenameddefendanis an“arm of thestate.”Davisv. LakewoodNo. 03—1025, 2008VL 1863665,
at*3 (D.N.J.Aug.4, 2005])citationomitted).In Fitchick, the courtalsosetforth athreefactortest
to determine whether a defendanindeedan“arm of thestate”entitledto EleventhAmendment
immunity: “(1) whetherpayment of a judgmemésultingfrom the suit wouldcomefrom thestate
treasury(2) thestatusof the enity understatelaw, and (3) theentity's degree of autonomy.” 873
F.2dat 659.In applyingthis test the court notethatnotall threefactorsaregivenequalweight;
instead thefirst inquiry, whether payment of a judgment woaltmefrom the state is themost
important question, angenerallyproves dispositivdd. at 659

TheThird Circuit andcourtsin this district haveconsistentlyheldthatcounty prosecutor’s
offices enjoyimmunity from suitin federalcourtwhenactingin their law enforcementapacity.
Beightlerv. Office of EssexCty. Prosecutoy 342F. App’x 829, 832 (3dCir. 2009);Hyattv. Cty.
of Passai¢ 340F. App’x 833, 836 (3dCir. 2009); Kandil v. Yurkovig No. 06-4701, 200RVL
4547365, *3(D.N.J.Dec 18, 2007)Bandav. BurlingtonCty., No. 03-2045, 200&VL 2739718,

*3 (D.N.J. Sept 26, 2006). Morespecifically, this District has foundjn an analogousase the



OceanCounty Prosecutor'sOffice to be an arm of the Stateentitledto Eleventh Amendment
immunity. Landiv. Borough of Seasideark, No. 07-5319, 2009VL 606141at*5 (D.N.J.Mar.
9, 2009).

In Landi, where a plaintiff alleged the OceanCounty Prosecutds Office failed to
adequatelyrainits investigatorsthis District found that training of the prosecutor’sffice wasa
prosecutorial functiomatherthananadministrativefunctionbecausesuchtrainingwasimperative
to the applicationof anoverridinglaw enforcemenpolicy meantto ensureeffectiveand uniform
enforcemenof thecriminallawsthroughout thé&tate’ 1d. at*4 (citationsomitted); seealsoln re
CamdenPolice Cases No. 11-1315, 2011WL 3651318,at *5 (finding “the training and
supervision of theglice officers qualifiesasa prosecutorial function und@fright [v. NewJersey
778 A.2d 443, 46%N.J. 2001)]); Fletcherv. CamdenCty. Prosecutois Office No. 385-09T1,
2010WL 4226150,at *6—7 (N.J. Super.Ct. App. Div. Oct. 27, 2010)(affirming dismissalof
claimsagainstCCPOfor failure to properlytrain, superviseor disciplineits officers; adoption of
official policy or customthat lead to constitutionalviolations; andimplicit authorizationor
approval oracquiescencén unconstitutional conduct biys officers, becauseCCPO"is a law
enforcemenagencyof the state”).

Here,the Complainalsoallegesthe OceanCounty Prosecutor'©ffice failed to properly
train andsupervisdts officers. As to this claim, the Courtfinds the Landi caseinstructive The
Courtinitially looksat thefirst Fitchik factor,wherethe Courtmustconsider‘whether payment
will comefrom thestatés treasurywhether theagencyhasthe moneyto satisfythe judgment and
whetherthe sovereignhasimmunizeditself from responsibilityfor the agencys debt.” Fitchik,
873 F.2dat 659. "Whenconsidering whether a county prosecutoiffice is entitledto sovereign

immunity, a courmustfirst determinan which capacitythe prosecutor’sffice wasactingwhen



the actionghat gaverise to the plaintiff's claimstook place” Landi, 2009WL 606141 ,at *4.
County prosecutongossess hybridstatus.Colemarv. Kayg 87 F.3d 1491, 1505 (3cir. 1996).
“Whencountyprosecutorgngagen classidaw enforcement anishvestigativefunctions, theyct
asofficersof theState” Id. Howeverwhen“the county prosecutatecice[s] whethermanemployee
at his or heroffice is worthy of an open promotion, the county prosecuitemperformingan
administrativefunction on theocal level entirely unrelatedto the dutiesinvolved in criminal
prosecutior’ Id. In fact, the Stateof New Jerseyis requiredto defend andmmunize county
prosecutorsfor alleged “tortious conductcommitted during the investigation, arrest, and
prosecution ofa plaintiff],” unlesgheallegedmisconduct involves fraudctualmalice,or willful
misconductWright, 778 A.2dat 465(citing N.J. Stat.Ann. 88§ 59:10A, 59:10-2).

TheCourt finds th@OceanCounty Prosecutor’s supervisiandtrainingof its officersfalls
within the contours oprosecutoriakasksaffordedprotectionunder theEleventh Amendment.
“Clearly, the training [the Ocean County Prosecutor'©ffice] provided to investigatorsis
imperativeto the application oin overridinglaw enforcement policyneantto ensureeffective
and uniformenforcemenbf thecriminal laws throughout thétate” Landi, 2009WL 606141 at
*4 (quotingN.J.Stat.Ann. 52:17B-103, seeKandil, 2007WL 4547365at*1 (holding sovereign
immunity appliedto a county prosecutortfice, barringall of plaintiff’s claims,includingclaims
of negligenttraining and supervision). Moreover, tiig¢torney Generalis providing adefenseo
the Ocean County Prosecutor'©ffice andwill indemnify it for all mattersin this case,asis
required byNew Jerseylaw. See Landi2009WL 606141 at*4. As such any judgmenawarded
to Plaintiffswould bepaidout of thestatetreasury Accordingly, the ifst Fitchik factoris satisfied.

As to the secondFitchik factor, “the statusof the entity understatelaw,” “it is clearthat

underNew Jerseylaw, [the OceanCounty Prosecutor'®ffice] is a stateentity whenperforming



its prosecutoriafunctions.”Landi, 2009WL 606141 at *5. The New JerseySupreme Court has
specified:
Whenprosecutorperformtheirlaw enforcementunction,theyare
discharging &tateresponsibilitythatthe Legislaturehasdelegated
to the prosecutors . . . subjdct the Attorney Generak right to
supersedeThe legislative delegation,in combinationwith the
Attorneys Generalsupervisoryauthority and powerto supersede
demonstrates thaat its essencethe county prosecutorsiaw
enforcementunctionis clearly a Statefunction.
Wright, 778 A.2dat 462.Lastly, thethird Fitchik facto—"the entity’s degreeof autonomy”—is
satisfied Fitchik, 873 F.2dat 659. The OceanCounty Prosecutor'©ffice, when actingin a
prosecutoriatapacity,”is notanautonomous entity.Landi, 2009WL 606141 at*5.
New Jerseylaw mandateghat the Attorney Generalmaintain a
supervisoryrole over county prosecutoexercisingand enforcing
law enforcementpolicy. Moreover, the Attorney General is
authorized to intervene and take over any investigation or
prosecutionnitiated by county prosecutors.
Id. (citing N.J. StatAnn. 52:17-106B) Becauseall the Fitchik factorsare satisfied,the Ocean
County Prosecutor'®ffice is entitledto EleventhAmendmenimmunity andall claimsagainsit
areDISMISSED.

Becausethe Court hasalready determinedthe Ocean County Prosecutor’sOffice is
immune thesameanalysisapplieso Officer Frank andclaimsagainsOfficer Frankin hisofficial
capacityasanOceanCountyS.W.A.T.Officer arealsodismissed.Brownv. Twp.of Berlin Police
Dep’t, No. 08-3464, 2008VL 5100461,at *2 (D.N.J. Nov. 25, 2008) ‘(A suit against atate
official in herofficial capacityis a suit againsther office, andthereforeamountdo a suit against
the stateitself.”). Therefore, th@®©ceanCounty Defendants’ Motioto Dismissclaimsagainst the

OceanCountyProsecutor'®fficeis GRANTED andits Motion to DismissclaimsagainsiOfficer

Frankin hisofficial capacityis GRANTED.
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B. 42U.S.C.88 1983, 198%and the NJCRA
The OceanCounty Defendantarguethe OceanCounty Prosecutor'®ffice andOfficer
Frank,in his official capacity arenot “persons” amendabte suit under 8 1983ECF No. 11-1
at11-12.)Plaintiffs disagree(ECFNo. 18at6.)
Section1983 providedn relevantpart:
Everypersonwho, undecolor of anystatute prdinance, regulation,
custom, ousagepf anyState. . .subjectspr causeso besubjected,
any citizen of the United Statesor other personwithin the
jurisdiction thereofto the deprivation of anyights, privileges,or
immunitiessecuredoy the Constitution andaws, shall beliable to
the party injuredin anactionat law, suitin equity, or other proper
proceedindor redress.
42U.S.C.8 1983. Therefordo stateaclaimunder § 1983, plaintiff mustallege:(1) theviolation
of a right securedby the Constitutionor laws of the United States,and (2)that the alleged
deprivationwascommittedor causedy a person amenaltie suit under § 1983 arattingunder
color of statelaw. Westv. Atking 487U.S. 42,48 (1988);Piecknickv. Commw of Pa., 36 F.3d
1250, 1255-56 (3€ir. 1994). AState,or an official acting in his orher official capacityfor the
State,is not a personvithin the meaning of § 1983Vill v. Michigan Dept of StatePolice, 491
U.S. 58, 71 (1989)Becausehe Court haslreadydeterminedthe OceanCounty Prosecutor’'s
Office is anarm of the Stae andOfficer Frank,in hisofficial capacity,is an official actingin his
capacityfor the State Plaintiffs’ § 1983claimsagainsthe OceanCounty Prosecutor®ffice and
Officer Frankin his official capacityareDISMISSED.
The Complaintalsoseekdo hold theOceanCountyProsecutor'©Office liable basedupon
the actions ofts employeedecauseof its failure to adequatelytrain or superviseshem. Those

claims are also DISMISSED. “The Supreme Court enunciated the rule fmposing liability

against a municipality [or local government] under section 1988imell v. Deft of Social Sers.
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of City ofN.Y, 436 U.S. 658 (1978).Kneipp v. Tedder95 F.3d 1199, 1211 (3d Cir. 1996).
Pursuant to 42).S.C. § 1983, governmental gi@s cannot be liable for the actions of its
employees on eespondeat superiaheory.lgbal, 556 U.S. at 676. The Courthonell held:

[A] local government may not be sued under § 1983 for an injury

inflicted solely by its employees or agents. Insteads when

execution of a government’s policy or custom, whether made by its

lawmakers or by those whose edicts or acts may fairly be said to

represent official policy, inflicts the injury that the government as

an entity is responsible under § 1983.
Id. at 694.The Court explained, “local governments, like every other § 188361’ by the very
terms of the statute, may be sued for constitutional deprivations visiteaaptito governmental
‘custom’ even though such custom has not received formal approval through the body's official
decision-making channeldd. at 691(emphasis added). Because the Court has already established
the Ocean County Prosecutor’s Office is not a “person” pursuant to 8 1983, it is not amendable to
suit undeiMonel either.

Further Plaintiffs allege the Ocean County Defendants violated § I'S®&ction 1985
contains the remedial provision for damages caused by a conspiracy to intetferanwi
individual’s civil rights” Cipolla v. HaymanNo. 10889, 2013 WL 1288166, at *6 (D.N.J. Mar.

26, 2013);Haddle v. Garrison525 U.S. 121, 125 n.2 (1998). The definition of “persons” under
81983 hasalsobeen applied to claims arising undef985 by several lower courtSee, e.g.
Cipolla, 2013 WL 1288166, at *@y.J. SandHill Band of Lenape & Cherokee Indians v. Corzine
No. 09-683, 2010 WL 2674565, at *6 (D.N.J. June 30, 2010) (noting that “persof4983 and
“persons” in§ 1985 have the same meanings such, because tlourt finds theDceanCounty
Defendants arenot “person” under 8 1983, they are also not person’s pursuant to 8§ 1985.

Therefore, 81985 claims against the Ocean Count Prosecutor’s Office and iCRfiaek in his

official capacity aralsoDISMISSED.
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Lastly, ike § 1983, the NJCRA creates a causaation against a “person acting under
color of law.” N.J. Stat. Ann. § 10:B. In this context, “person” likewise does not extend to the
State itself or State agencies or officials in their official capaEsyate of Lagano v. Bergen Cty.
Prosecutor’s Office769 F.3d 850, 856 (3d Cir. 201@New Jersey district courts have interpreted
the NJCRA as having incorporated the Supreme Court’s decisidfillinhat, for purposes of
§ 1983, states and state officials acting in their official capacity are not amenable”jp seg
also Didiano v.Balicki, 488 F. Appx 634, 63739 (3d Cir. 2012)(interpreting the definition of
“person” in N.J.S.A 8§ 1-P). Indeed, NJCRA was modeled after § 1983 and has been interpreted
analogouslyTrafton v. City of Woodbury799 F. Supp. 2d 417, 443 (D.N.J. 2Q1Therefore,
the Court will analyzeRlaintiffs’] NJCRA claims through the lens of § 198RI” For the reasons
expressed in connection wigh1983 analysis, the Ocean County Defendants’ Motion to Dismiss
Plaintiffs’ NJCRA clains against the Ocean CounBrosecutor’'s Office and Officer Frank
GRANTED. Accordingly, the Ocean County Defendants’ Motion to Dismiss all claims against
the Ocean County Prosecutor’s OfficecGRANTED andMotion to Dismiss all claims against
Office Frank in his official capacitig GRANTED.

C. Claims Against Officer Frank in his Individual Capacity

Plaintiffs’ allege Officer Frank violated Michael Laniando’s Fourth Amendment
Constitutionalrights by usingexcessivdorcein shootinghim andcausinghis death (ECFNo. 1
1 64;ECFNo. 18at 8.) Eventhough the CourlismissedPlaintiffs’ claimsagainstOfficer Frank
in hisofficial capacity,it mustaddress whethédfficer Frankis entitledto qualifiedimmunity in
his indvidual capacity.

“The doctrine ofqualified immunity protectsgovernmenbfficials from liability for civil

damagesnsofarastheir conductdoesnot violate clearly establishedtatutoryor constitutional
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rights of which areasonablgerson would have knownMontanezv. Thompson603 F.3d 243,
249-50 (3dCir. 2010) (quotingPearsonv. Callahan 555 U.S. 223, 231 (2009)) Qualified
immunity balancegwo importantinterests—the needto hold public officials accountablevhen
theyexercisgpower irresponsiblgndtheneedto shieldofficials from harassmendgistractionand
liability when they pe&form their duties reasonably.Pearson 555 U.S. at 231. This doctrine
provides a governmeufficial immunity from suit ratherthana meredefensdrom liability. Id.
Qualifiedimmunity will not, howeveractasashieldfor “the official who knows orshould know
heis actingoutside théaw.” Butzv. Economou438U.S.478, 506—07 (1978).

To determinewhetherOfficer Frankis entitled to qualified immunity, the Courimust
undertake @awo-stepinquiry:

First, a court must decidewhetherthe facts that a gaintiff has
allegedor shownmake out aviolation of a constitutionalright.

Second|f the plaintiff hassatisfiedthis first step,the courtmust
decide whethetheright atissuewasclearly establishedt thetime

of a defendant’salleged misconduct. Qualified immunity is

applicableunlesgheofficial’s conduct violated elearlyestablished
constitutional right.

Pearson 555U.S. at 232(citationsomitted).

As per the second requiremetih]ecausehefocusis on whethetheofficer hadfair notice
that her conduatasunlawful,reasonablenessjudgedagainsthe backdrop of thiaw atthetime
of the conduct.Brossealwv. Haugen 543U.S.194, 198 (2004).Useof excessivdorceis anarea
of thelaw in which theresultdepends vergnuchon thefactsof eachcase and thus policefficers
areentitledto qualifiedimmunity unlessexistingprecedensquarely governs thepecificfactsat

issue’ Kiselav. Hughes 138S. Ct. 1148, 1153 (2018(citation omitted).“An officer cannotbe

saidto haveviolatedaclearlyestablishedight unlesghe right’s contourareresufficiently definite

14



that any reasonabt#ficial in the defendant’shoeswould have understood that Wwasviolating
it.” 1d.

In Grahamv. Connor, 490U.S. 386, 396 (1989), the Countldthatthe questionvhether
an officer hasusedexcessivdorce “requirescareful attentionto the facts andcircumstance®f
eachparticularcase,including theseverity of the crime at issue,whetlrer the suspectposesan
immediatethreatto the safetyof theofficersor others, and whether Igeactivelyresistingarrest
or attemptingo evadearrestby flight.” It further noted, [t he ‘reasonablenessf a particularuse
of forcemustbe judgedrom theperspectiveof areasonablefficer onthesceneratherthanwith
the 20/20 vision of hindsightfd. Furthermore,[tlhe calculusof reasonablenesaustembody
allowancefor the fact that policeofficers are often forcedto make split-secondjudgments—in
circumstanceshat aretense,uncertain, andapidly evolving—about the amount &brce thatis
necessaryn aparticularsituation.”ld. at 396-397.

In Kisela the Supreme Court helidhatan officer who shot a knifewielding womanwho
moved“within afew feet” of another persoand*“failed to acknowledget leasttwo commands
to drop the knife” did noviolate clearlyestablishedaw. 138S. Ct. at 1153. Although theuspect
“appearedctalm”whentheofficer shot,shehadbeen‘hackingatree”with theknife, andtheofficer
“arrived on sceneafterhearingaradioreportthatawomanwasengagingn erraticbehavior.”ld.
at 1150-51.The officer claimedhe shot thevomanbecauséde “believedshewasathreatto” the
other person standingithin afew feetof her.ld. at 1153.

Here,the Complaintlearlyestablishedlichael Laniado poseddnimmediatethreatto the
safetyof theofficers’ andthat hewasnoncompliantOfficer Frankwasfacedwith a persorwho
hadbeeninvolvedin prior incidentswith law enforcementywho wasnotedto be“very hostile and

aggressivein dealingswith law enforcementywho had a “dislike”for law enforcemenbfficers,
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whose homeavasflagged dudo his noncompliance armtkalingswith law enforcementandwho
wasinvolvedin anincidentwith a neighbor the day befotiee shooting.Cordovav. Aragon 569
F.3d 1183, 1205 (10tkir. 2009) étatingthat “[p]ast behavioris the bestpredicator of future
behavior”). Moreoveron the nightof theincidentthe ManchestePoliceOfficers remained at the
scene for approximately hatiour, at which point they felt the need to request back up from the
Ocean County Regional S.W.A.T. Team. (ECF No. 1 1 44.) In addRlamtiffs admitMichael
Laniado ‘attemptedo comply with instructions of the police officers presemtit revertheless,
the situation with Michael Laniado “escalated to a-bidwn standoff,” lasting about four hours.
(Id. 1714647, 5252.) Therefore, it is far from obvious that any competent officer would have know
that shooting Michael Laniado to protect other offiamaldviolate the Fourth Amendment. As
such, Officer Frank is entitled to qualified immunity. Accordingiyg Ocean County Prosecutor’s
Motion to Dismiss all § 1983 claims agai@fficer Frank iISGRANTED.

D. Plaintiffs’ State Claims

Plaintiffs’ Complaint, in addition to claims brought pursuant to 8 1983 and § 1985, alleges
a variety of state law claims, includingegligence,negligent hiring and trainingnegligent
supervision assault and batterand civil conspiracy.§eeECF No. 1.)These claims are also
barred by the Eleventh Amendment. The Eleventh Amendment provides thatmapumdt grant
“relief against state officials on the basis of state law, whether prospective @actiggd
Pennhurst465 U.S. at 106. IRennhurstthe Court tarified that “neither pendent jurisdiction nor
any other basis of jurisdiction may override the Eleventh Amendment. A fedmndl raust
examine each claim in a case to see if the tojutisdiction over that claim is barred by the
Eleventh Amendmentld. at 121. AccordinglyPlaintiffs’ state claims against the Ocean County

Prosecutor’s Office and Officer Frank in his official capacity@i®MISSED.
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IV . CONCLUSION
For the reasons set forth aboviee Ocean County Defendants’ Motion to Dismiss

GRANTED and all claims against the Ocean County DefendaniSI&ISSED.

Date:November 26, 2018 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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