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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

NANCY PARKERWILSON,
Civil Action No. 18-2954BRM-DEA
Plaintiff,

V. : OPINION

STEPHENWARD PARKER,ELIZABETH:
KNOWLES PARKER THE RECORDER :
PUBLISHING COMPANY, PARKER
PUBLICATIONS,INC., JOHNDOES
(1-10), andABC CORPS1-10,

Defendants.

MARTINOTTI, DISTRICT JUDGE

Before this Courtare (1) Defendants Stephéward Parker(*S.W. Parket), Elizabeth
KnowlesParker(“E.K. Parker”),TheRecordePublishing Companf{/RecorderPublishing”), and
ParkerPublications]nc.’s (“ParkerPublications”)collectively“Defendants”)Motion to Dismiss
the Complaint, pursuata FederaRuleof Civil Procedure 12(b)(§ECFNo. 16);and(2) Plaintiff
NancyParkerWilson’s (“Plaintiff”) Motion for Writ of Attachmenf{ECFNo. 17). Both motions
areopposed(ECFNos. 20-21.) Havingeviewedtheparties’submissionéled in connectiorwith
the motions and dard Oral Argument pursuanto FederalRule of Civil Procedure 78(a) on
December8, 2018,for thereasonsetforth below, andor goodcauseshown, both motionare

DENIED.
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BACKGROUND

For the purposeof the Motionto Dismiss,the Courtacceptghefactualallegationsn the
Complaintastrue anddrawsall inferencesn the lightmostfavorableto Plaintiff. SeePhillips v.
Cty. of Allegheny 515 F.3d 224, 228 (3@ir. 2008). Further, the&Court also considersany
“documentintegral to or explicitly relied uponin the complaint.”In re Burlington Coat Factory
Sec.Litig., 114F.3d 1410, 1426 (3@ir. 1997).

This matterarisesfrom an$1,841,425.30 obligatioowedby S.W.ParkerandE.K. Parker
to Plaintiff, reaulting from aseriesof agreemententerednto betweerthemin 2005 governinghe
sale of Plaintiff's interestin two affiliated, family-owned, New Jerseynewspapeibusinesses,
ParkerPublications andRecorderPublishing.(Compl (ECF No. 1) T 1.)Plaintiff, S.W. Parker
E.K. Parker andCortlandtParker(“ C. Parker”)(collectively, the “Parker Siblings”) aresiblings
who held or hold interests(either personallyor throughtrustsfor their respectivechildren)in
ParkerPublicatons, Recorder Publishing, ar@reenvald-arm,L.L.C. (“Greenvale”) (Id. § 14.)

Prior to October 31, 2005, thearkerSiblingseachownedten sharesgachconstituting
twenty-five percent,of theissuedand outstandingstock of ParkerPublications. If.  15.)The
Parker Siblings also owned Record Publishing, with Plaintiff owning or controlling shares
constituting 13.36 percent of tiesuedand outstandingtock. (Id. T 16.)On October 31, 2005,
Plaintiff, S.W. Parker andE.K. Parkerenteredinto a Stock PurchaseAgreementwhereS.W.
Parkerand E.K. Parkeragreedto buy Plaintiff's sharesin ParkerPublicationsfor the sum of
$1,050,000.1¢. 1 18.)The Stock PurchaseAgreementvas contingent orE.K. ParkerandS.W.
Parkerobtaining financingn theamount of $1,400,0@com PeapaclGladstondBank(“Peapack”),

which wasto beguaranteedby ParkerPublications an&®ecordPublishing. [d. T 20.)



The closingin connectionwith the Stock PurchaseAgreementoccurredon October 31,
2005, for which a PromissoryNote in the principal sum of $350,00&as executedn favor of
Plaintiff for the balance of thpurchaseprice of Plaintiff's Parler Publicationshares.(Id. { 22.)
Plaintiff's Parker Publication bareswere used as collateral security for the repayment of
Plaintiff's ParkerPublicationStockNote (Id.  23.)S.W.ParkerandE.K. Parkeralsoexecuteca
CommercialMortgage Note (the “PeapackMortgageNote”) in the amount of $1,400,000
Peapack(ld. T 24.) Providedherewasno default undethe PeapaciMortgageNote, Plaintiff was
to receive$40,000 annualljor repayment of helParkerPublicationStockNote. (1d. § 26.)

In connectionwith the sale of Plaintiff's sharesin ParkerPublications,Plaintiff, S.W.
Parker andk.K. Parkeralsoenterednto acertainStockPutandCall Agreemenpursuanto which
Plaintiff, S.W.Parker andE.K. Parkeragred to securethe value anéstablisithepurchaserice
of Plaintiff's Recorder Publishinghares(ld. 1 27.)However,“purchase angalecould not be
exercisedy Plaintiff (‘put’) until paymenin full by S.W.ParkerandE.K. Parkerof the purchase
of Plaintiff's ParkerPublicationSharesput the purchaseand sale could beexercisedby S.W.
Parkerand E.K. Parker(‘called’) at anytime.” (Id.) As of December2016, andas allegedly
acknowledged anstipulatedby S.W. ParkerandE.K. Parker S.W. ParkerandE.K. Parkerowed
Plaintiff $1,841,425.30 on accounitthe StockPutandCall Agreementwhich continuego have
aninterestat four percentper annum.I¢. § 28.)

In 2016,S.W.ParkerandE.K. Parkernwereunableto satisfytheapproximately$1 million
balanceremainingdueunderthe PeapackMortgageNote. (Id.  29.)As such,theyrefinancedhe
PeapackvortgageNotewith anewloanin the amount of $1,100,00&hich wasalsoguaranteed
by Parker Publcations and Record Publishing and continuedto be collateralizedwith the

MortgagedProperties(ld.  30.)In the Springof 2017,in connectiorwith andasa condition of



the new PeapackLoan, the Parker Siblings enteredinto a Forbearance Ratification and
Subordination Agreemerfthe “ForbearanceAgreement”) wherethe ParkerSiblingsagreel to
satisfytheNewPeapack.oan, includingusingtheproceeds of thsaleof the MortgagedProperties
to satisfyit. (Id.  33.)Oneof theadditionalrequirements dPeapackn executinghe rewPeapack
Loanto S.W. ParkerandE.K. ParkerwasthatPlaintiff would subordinates.W. ParkerandE.K.
Parkets obligations under Rintiff's StockPutandCall Agreemento the newPeapack.oanin
additionto the existingsubordination of thé?arkerPublicationStockNote.(Id. I 31.) Again, under
the ForbearancAgreementS.W.Parkerand E.K.Parkerallegedlyacknowledgedstipulatedand
agreed,that theremaining principal balancedue to Plaintiff underthe Stock Put and Cadl
Agreementas of December31, 2016,was $1,841,425.30, anthat the amount duevasto be
payable orMay 1, 2018,“and [such amountwas] not subjectto defenseoffset or claim of any
kind.” (I1d. 1 34.)Theclosingon the newPeapack oanoccurredonMay 23, 2017.1d. T 35.)
Greenvalas alsoafamily-ownedlimited liability companyformedin 2003to holdtitle to
the real propertylocatedin Portsmouth, Rhode Islandd( { 37.)On December27, 2002, the
ParkerSiblings, theS.W. Parkerand E.K. ParkerTrusts,the ParkerSiblings’ mother, and the
remaininginterestholdersasmembersenterednto aLimited Liability CompanyAgreemen{the
“GreenvaleLLC Agreement”)of Greenvaldo govern theaffairs of Greenvale(ld. T 39.)On
January10, 2015,after the deathof her mother, Plaintiff becamethe managerof Greenvale
pursuantto the termsof the GreenvaleLLC Agreement.(Id. § 45.)In additionto her role as
managersheis alsoathirty-six percentnterestholder. (d. { 48.)The Greenvald.LC Agreement
providesthat “[n]otwithstandingany of the foregoingo the contraryno transfersof aninterest
shallbevalid unless a dulgxecutednstrument of assignmeimt form satisfactoryto theManager

is filed with the Company.”I¢l. T 69.)



Approximately six weeksafter the closing orthe new PeapacK_oan, Plaintiff, through
counselreceivedan esmail from S.W. ParkerandE.K. Parkets attorneyadvising hetthatthey
had transferredall of their membershignterestsin Greenvaleto trustsfor the lenefit of their
children. (Id. T 52.) Plaintiff never acknowledged thalegedassignmentss requiredby the
Greenvald_.LC Agreement.Id. T 70.) Moreover, eitherS.W. Parkernor E.K. Parkerdisclosed
the allegedassignmentsvhentheywere engagingn negotiationgelatingto their obligationsto
Plaintiff, the Forbearancggreementandtheirrequesfor subordinatiorio the newPeapack.oan
(Id. 1 60.)In fact, in connectiorwith the Forbearance Agreeme8tW. ParkerandE.K. Parker
allegedlyagreedo pledgetheirinterestsn Greenvalascollateralfor their obligationgo Plaintiff.
(Id. T 64.)Basedon Plaintiff’'s understanding tha®.W. Parkerand E.K. Parkerownedtheir
interestdn Greenvalesheexecutedhe subordinatiomagreemenallowing SW. ParkerandE.K.
Parkerto refinancethepersonalbl.1million obligationto Peapackor thenewPeapack oan. (d.
168.)

As aresultof S.W.ParkerandE.K. Parkets allegedfraudulentransfersof their Greenvale
interests,Plaintiff filed this lawsuit on March 1, 2018,alleging nine counts: (1)3eclaratory
judgment ofinvalidity and/or unenforceability @fllegedassignmentg2) amounts due and owing
pursuantto Forbearancégreementand Recorde@ut/Call; (3) breachof the covenant of good
faith andfair dealing; (4) fraudulerttansferpursuanto N.J.Stat.Ann. §25:2-25(a); (5) fraudulent
transferpursuanto § 25:2-25(b) and 25:227(a); (6) commonlaw fraud/misrepresentatior{7)
fraudulenttransferpursuanto N.J. Stat. Ann. 8§ 25:2-18) fraudulent conveyancgchemeand
(9) requestingaccounting oParkerPublications and Recording Publishin§e€ECFNo. 1.)

OnMay 16, 2018, Defendanfded a Motionto Dismiss.(ECFNo. 16.) Plaintiff opposes

the Motion.(ECF No. 21.) On May 25, 2018 Plaintiff filed a Motion for Writ of Attachment.



(ECFNo. 17.) Defendantfled anoppositionto the Motion for Writ on June 18, 2018ECF No.
20.) The Courtaddresseboth motionsn turn.
. LEGAL STANDARD FOR MOTION TO DIsSMISS

In deciding a motiorio dismisspursuanto FederalRule of Civil Procedure 12(b)(6), a
district courtis “requiredto acceptastrue all factual allegationsin the complaint and dravall
inferencesn thefactsallegedin the light mostfavorableto the [plaintiff].” Phillips, 515 F.3dat
228.“[A] complaintattackedby a . . . motioto dismissdoes noheeddetailedfactualallegations.”
Bell Atl. v. Twombly 550U.S. 544, 555 (2007)However,the Plaintiff's “obligation to provide
the ‘grounds’ of his entitle[ment]to relief’ requiresmore thanlabelsand conclusions, and a
formulaicrecitationof theelementof acauseof actionwill notdo.” Id. (citing Papasarv. Allain,
478U.S.265, 286 (1986)). A couis “not boundto acceptastrue alegalconclusiorcouchedasa
factual allegation.” Papasan 478 U.S. at 286. Instead,assuming thdactual allegationsin the
complaintaretrue, those"[flactual allegationamustbe enougho raisea rightto relief above the
speculative level. Twombly 550U.S. at 555.

“To survive a motionto dismiss,a complaintmust contain sufficient factual matter,
acceptedastrue, to ‘state a claim for relief thatis plausibleon its face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendanis
liablefor misconduct alleged!Id. This“plausibility standard” requirethe complaintallege*more
than asheermossibilty thata defendant haactedunlawfully,” butit “is not akinto a‘probability
requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations”are not

required, but'more thanan unadorned, the defendamirmedme accusation’mustbe pled;it



must include “factual enhancementsand notjust conclusorystatementor arecitation of the
elementof acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . a context-
specific task that requiresthe reviewing court to draw onits judicial experienceand common
sense.”Igbal, 556 U.S. at 679.“[W]here the well-pleadedfacts do notpermitthe courtto infer
more than themere possibility of misconduct, thecomplaint has alleged—but it has not
‘show[n]'—'that the pleadeliis entitledto relief.” 1d. at 679 (quoting-ed.R. Civ. P.8(a)(2)).

While asagenerakule, a courtmanynot consider anything beyond the faarnersof the
complaint on a motioto dismiss pursuanto 12(b)(6),the Third Circuit has held'a courtmay
considercertainnarrowly defined types ofmaterialwithout convertinghe motionto dismiss[to
onefor summaryjudgment pursuant undBule56].” In re RockefellelCtr. Props.SecLitig., 184
F.3d 280, 287 (3cCir. 1999). Specifically, courtsmay considerany “‘documentintegral to or
explicitly relied uponin the complaint.”In re Burlington CoatFactory Sec.Litig., 114 F.3dat
1426.

[11.  DECISION
A. Motion to Dismiss
1. Countsl| Through VIII

Defendants’brief is premisedon the argumenthat Counts | throughvlll should be
dismissedas mootbecausdghose Countsely on an allegedtransferof interestsn Greenvalen
trustsfor the benefit of S.W. ParkerandE.K. Parkets children,when*[p]ri or to the Complaint
having beenservedon Defendants Defendants acknowledgetat the transfersunderlingthe
majority of claimsraisedn theComplaintwerenoteffectuated.(ECFNo. 16-3at6.) S.W.Parker

andE.K. Parkercontend thatheir interestin Greenvaleemainsthesameasprior to the purported



transfersandthat theinterestwas nevereffectuatecbecausdPlaintiff did not signoff onit. (I1d.)
As suchthey argue“[s]ince notransfersoccurredall of theseclaimsarefacially deficient.” (Id.
at7.)t

Plaintiff contends botlin her oppositiorpapersandat Oral Argument that Defendants
never “informedPlaintiff's counsethat Defendants had renounctgkir argument thatherewas
everavalid transferand confirmed thahe subjectinterestgemainin theirpossession.(ECFNo.
21at 17 (citationomitted).)Sheassertshatafter the Complaintvasfiled Defendantadvisedhey
agreedto rescindthetransfersoutdid not argughetransferavereinvalid. (Id. (emphasisadded).)
Moreover,Plaintiff questionsvhetherDefendantsagree to rescindtheir transfersor stipulatel
that the transfers were rescinded or never effectuated since “[n]Jo formal rescission or
documentation’ever followed. (d. at 14, 20.)As such,Plaintiff argues Counts | througVilll
should nobedismissedasmoot.

The Courtagreeswith Plaintiff. In deciding a motiorio dismisspursuanto FederalRule
of Civil Procedurel2(b)(6),this Courtis “requiredto acceptastrue all factualallegationsn the
complaint and drawall inferencesn thefactsallegedin the lightmostfavorableto the[plaintiff].”
Phillips, 515 F.3dat 228. Here, the ComplainiallegesS.W. ParkerandE.K. Parkertransferred
their interestin Greenvalén trustsfor the benefitof their children.(ECF No. 1 1 52.)The Court
mustacceptthatallegationastrue. While the Courtmay considerany “documentintegral to or
explicitly relied uponin the complaint,”In re Burlington CoatFactory Sec.Litig., 114 F.3dat

1426, theemailsprofferedby Defendants explainirieir intentto rescindandagreementhat the

t At Oral Argument, Defendantsconsistentwith their papers,arguedPlaintiff shouldfile an
Amended Complainteflectingthe disputeat issue,the $1,841,425.30 obligatighatis due and
owing. They further arguedPlaintiff shoulddismissthe claimsinvolving the fraudulentransfer
sinceDefendantadmitedtherenotransferoccurred.



transfersverenevereffectuatedareneitherintegralto norexplicitly relieduponin theComplaint.
In fact, theseemailswere not sentuntil after the Complaintwasfiled and, thus, could ndie
integralto or relied uponin the Complaint. $eeECF No. 16-1.) MoreoverDefendantsemails
areambiguousTheyareunclearasto whetherS.W. ParkerandE.K. Parkeragreedo rescindthe
transfersactuallyrescindedhem,or if thetransferswere nevereffectuatedAs such,Plaintiff’s
allegation that Defendantstransferredtheir interestin Greenvalecannot be abrogated by
Defendants’externalmaterial at this stageof the litigation.? BecauseDefendants’Motion to
DismissCounts IthroughVIll reliesexclusively ortheir externalemailscontending théransfer
wasrescindedor was nevereffectuatedand the CourtustacceptPlaintiff's Complaintastrue,
DefendantsMotion to Dismissasto theseCountsis DENIED.?

The Court noteghatin their reply brief Defendants further argi®aintiff failed to plead
any fraud with particularityasrequiredby FederalRule of Civil Procedure 9(bYECF No. 22 at
6.) Specifically,theyargue“[ijn additionto absencef acompletedransfer,the insufficiencyof
Plaintiff's claimshereis illustratedby theabsencef anyspecificsregardingwhatDefendants did
to fraudulentlyinducePlaintiff into entering thé-orbearancégreement.” [d. at 7.) Thisis a new
argument whictDefendants’cannotraisefor the first time in a reply.“It is axiomaticin federal

practicethat argumentgaisedfor the first time in a reply brief should be disregardedDana

2 Defendants contended Oral Argumentthattherewas no transferor if therewas a transferit
was rescindedand therefore, Plaintiffs Complaint fails as a matter of law. However, they
concededPlaintiff may havecauseof action otherthanfraudulenttransferclaims, not pleadin
this Complaint. ThereforeRlaintiff may file anamendedcomplaintto conformto the recordas
supplemerdd after the Motionto Dismissand Defendantgieclarationsnadeat Oral Argument
within 14 days of the accompanyi@yder.

3 BecauseDefendants’argumentjn its moving brief andat Oral Argument,is exclusivelythat
Counts | throughVIll fail becausdgherewas never atransfer,the Courtneednot delveinto an
analysis othelaw undereachclaim.



Transportv. AblecoFinance No. 04-2781, 2008VL 2000152,at *6 (D.N.J. Aug. 17, 2005).
Accordingly, the Courtvill notentertainthis argument.
2. Count IX

Defendants arguelaintiff's requesfor anaccounting oParkerPublications an&ecorder
Publishing pursuario N.J.Stat.Ann. 8 14A:5-28 should be deniéa two reasons(ECFNo. 16-
3 at 12.) As to an accounting ofParker Publications, Defendants argue skeno longer a
shareholdeiof ParkerPublications andhereforecannotshow a fiduciary or trust relationship
allowing herto seekan accounting undetihe statute.(Id. at 13.) As to RecorderPublishing they
arguethat“becauseof thefailure of the underlyindgraud claimsof Plaintiff's Complaint,Plaintiff
hasmadeno showing thathereis a needfor discoveryof the books and records Riecorded
Publicatians,let alone a burdensome accountindd’)

New JerseyStatute Annotated Section 14A:5-28 allows shareholders oNew Jersey
corporationsto bring a books and recordstionto obtain copies oboard minutes and other
corporate record$pecifically,N.J. Stat. Ann. 8§ 14A:5-28(4¥tates:

Nothinghereincontainedshallimpair the power of any court, upon
proof by a sharehold@f proper purposearrespectiveof the period
of time duringwhichthe shareholder shall haveena shareholder
of record andirrespectiveof the number ofharesheld by him, to
compel the productiofor examination bysuchshareholdeof the
books and records of account, minutes, @ubrdof shareholders
of a corporation.The court may, in its discretionprescribeany
limitations or conditionswith referenceo the inspection, caward
any other or furtherelief asthe courtmay deemjust and proper.
The court may order books, documents amdcords, pertinent
extracts therefrom, or duly authenticatedcopies thereof, to be
broughtwithin this Stateandkeptin this Stateupon whateveterms
and conditionsas the ordermay prescribe.In any action for

inspectionthe courtmay proceedcsummarily.

(emphasisaddeq.
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The Complaint allegesPlaintiff was previously ashareholderof Paker Publications,
thereforesheis entitledto requestthe production of books antecordsof account. Moreover,
becausePlaintiff’'s underlyingfraud claimswill proceedat this time, and Plaintiffs Complaint
mustbe acceptedastrue, the Court findsPlaintiff hassetforth allegationsestablishing “proper
purpose”for an accounting. Indeed®laintiff allegesher“review of the 2015 combined audited
financial statementof Record Publishing andParkerPublicationsreflect various undisclosed
shareholderloans and other undisclosed apdtentially improper transactionwhich may
materially impact Plaintiff's beneficial interestin Record Publishing.” (ECF No. 1 { 130.)
Accordingly, DefendantsMotion to Dismissasto CountlX is alsoDENIED.

B. Motion for Writ of Attachment

Plaintiff “seeksan order granting prejudgmentrit of attachmenbf all personal property
owned by Defendantwithin the Stateof New Jersey,including withoutlimitation Defendants’
ownershipinterestin GreenvaleParkerPubliationsand Recorder PublishinglECFNo. 17-3at
3.) Defendants arguelaintiff hasfailed to demonstratsheis entitledto awrit of attachmentin
relevantpart, they argudhereare no statutorygroundsfor the issuanceof the writ becausehey
have not assigned, removeddisposedof any oftheir propertywith theintentto defraudtheir
creditors(ECFNo. 20at9.)

FederaRule of Civil Procedure 64) provides:

At thecommencemertf and throughounaction,everyremedyis

availablethat, under thdaw of thestatewherethe courtif located,
providesfor seizinga person opropertyto securesatisfactiorof the
potential judgmentBut a federal statutegovernsto the extentit

applies.

Pursuanto FederalRule of Civil Procedure 64, federalcourtmustapply thelaws of the

statein which it sits in determiningwhetheran attachnent of propertyis appropriate Granny
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Goose Foods/. Bhd. of TeamstersLocal No. 70, 415 U.S. 423, 436 n.10 (1974keealso
MarsellisWarner Corpyv. Rabens51F. Supp.2d 508, 536D.N.J.1999)(“Statelaw governsan
applicationfor awrit of attachment.”)seealsoMcQueeny. J.W.Fergusson & Son#nc., 527F.
Supp. 728, 731D.N.J. 1981) (“The federalrules of procedurespell out nodetailsfor the writ.
They merely provide that Statelaw is to be applied.”);Prozel & Steigman, Incy. Int'l Fruit
Distrib., 171F. Supp. 196, 19¢D.N.J.1959)(statingthatattachmentemediesemovedrom state
courtaregoverned bystatelaw).
New JerseyCourt Rule 4:60-5(a)permitsa writ of attachmento be issuedbasedon a

finding that:

(1) thereis a probabilitythatfinal judgmenwwill berenderedn favor

of the plaintiff; (2) thereare statutorygroundsfor issuanceof the

writ; and(3) thereis areal or personabroperty of the defendaat

a specific location within this State which is subject to the

attachment.
SeePreferredRealEstatelnvs.,LLC v. LucentTechs. Inc., No. 07-05374, 2008VL 2414968at
*1 (D.N.J.June 11, 2008[iting Empresad.ourdes, S.Av. KuppermanNo. 06-5014, 200TVL
2814660at*3 (D.N.J.Sept.25, 2007). Attachmeris “an extraordinaryprocess.Corbitv. Corbit,
13 A. 178(N.J. 1888). Thusjjurisdiction to issueit mustbe shown by thparty suingo[n] such
writ,” id., andthe“rules regardingattachmentustbestrictly construed, Wolfsonv. Bonellg 637
A.2d 173, 181N.J. Super Ct. App. Div. 1994).

The Courtagreeswith DefendantsAt this time, Plaintiff hasfailed to demonstratsheis

entitledto awrit of attachmenbecausehereis no statutorygroundfor the issuanceof thewrit.
The elementsof New JerseyCourt Rule 4:60-5(a) are conjunctive;therefore all threeelements

mustbe presentor theissuanceof awrit of attachmentBecausehe Court findselementtwo is

lacking,it will notandneednotaddresghe othetwo elementsAccordingly, theCourtwill only
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addresghe secon@&lement—whetherPlaintiff haspleadstatutorygroundsfor issuanceof awrit
of attachment.

Statubry groundsfor issuanceof a writ of attachmentare set forth in N.J. Stat. Ann.
§ 2A:26-2.Plaintiff only relies on N.J. Stat. Ann. 8 2A:262(a), therefore the Courtwill only
addresghat groundN.J. Stat.Ann. § 2A:26-2(aktates:

An attachmentmay issue out of the Superior Court upon the
application of any residentor nonresidentplaintiff againstthe
property realandpersonalpf any defendarih any of thefollowing
instances:

a. Wherethefactswould entitle plaintiff to anorderof arrestbefore
judgmentin a civil action;andin suchcaseshe attachmenimay
issueagainst the property offamale,or of a corporatiom thesame
mannerasthough the defendant would bable to arrestin acivil
action, excepthat, in actions founded upon tart, an attachment
shallnotissueagainst a corporation upevhich a summonganbe
servedn this State[.]

A plaintiff is entitledto anorder ofarrestbefore judgmenn acivil action“founded uporcontract,
expresspr implied, dueto plaintiff from defendant,ivhenone of the followings established:
a. Thatdefendants aboutto removeany of his property out of the
jurisdiction of the courtin which the action is aboutto be
commencedr is then pendingvith intentto defraud hiscreditors;

or

b. That defendant has propertygr chosesin action which he
fraudulentlyconcealspr

c. Thatdefendant has assigned, removedisposeddf, oris about
to assign, remove or dispos& any of hispropertywith intentto
defraud hicreditors;or

d. That defendant fraudulentlgontractedthe debt or incurredthe
demand.

N.J.Stat.Ann. 8 2A:15-42Plaintiff argues subparts ¢ and d apgyhis matter.The Court does

notagree.
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As apreliminarymatter,awrit of attachmenis anextraordinary remedysentry Insy. Sky
Mgmt., Inc, 34 F. Supp. 2d 900, 908D.N.J. 1999). At this time, the Courtis uncertainasto
whether Defendants hawssigred, removed or dposed of any oftheir property orwhether
Defendantgraudulentlycontractedany debt.While Plaintiff contends &ransferof Greenvalevas
executedDefendants contend and provigmailsdemonstrating thigansferwaseitherrescinded
orinvalid. In addition,Plaintiff acknowledgethatfor atransferto be completedshe asManager
wasrequiredo consentainddid not consenb thetransfer.Thereforeatthistime Plaintiff hasnot
properlyestablishedefendantassignediemoved, or disposed of properfys such Plaintiff has
failed to meettherequirement®f N.J.Stat. Ann. 8 2A:15-42Sentryins,, 34 F. Supp. 2dat 905
(finding that “in order to obtain awrit of attachment,plaintiff must demonstratethat the
requirements of A:15-42, § 2A:26-2, andR. 4:60-5 havebeensatisfied). Accordingly,
Plaintiff's Motion for Writ of Attachmenis DENIED.*

V.  CONCLUSION
For the reasonssetforth above, Defendants’ Motioto Dismissis DENIED. Plaintiff's

Motion for Writ of Attachmenis alsoDENIED.

Date:Decembei20, 2018 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE

“In herreply brief, Plaintiff requestghatthe Courtallow expediteddiscoveryif it believesthere
arefactualissuespreventing thentry of thewrit atthistime. (ECFNo. 23 at 14.) Thisrequesis
DENIED atthistime.
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