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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ALEXANDRA OSWALD-GREEN on behalf of
herself and albtherssimilarly situated

Plaintiffs, . CaseNo. 19-07337BRM-LHG
V. : OPINION

PHOENIX FINANCIAL SERVICES LLC
and JOHN DOES-P5.

Defendans.

MARTINOTTI, DISTRICT JUDGE

Before the Court is Defendafhoenix Financial Services, LLCEEPFS) Motion to
Dismiss Plaintiff Alexandra Oswaldreen’s (“OswaldGreen”) Complaint (the “Complairi)
pursuant to Federal Rule of Civil Procedure}@). (ECF No.4.) OswaldGreenopposes the
motion (ECF No.7.) Having reviewedthe submissions filed in connection with the motion and
having declined to hear oral argument pursuant to Federal Rule of Civil Procedurdof&ti®
reasons set forth beloWwFS’sMotion to Dismiss the Complaint SRANTED.
l. FACTUAL AND PROCEDURAL BACKGROUND

Forthe purpose ahis Motion to Dismiss, the Court accepts the factual allegations in the
Complaint as true and draws all inferences in the light most favorable tdd9Gveeen See
Phillips v. Cty. of Allegheny515 F.3d 224, 228 (3d Cir. 2008). Furthermore, the Court also
considers any “documeiritegral to or explicitly relied upom the complaint.In re Burlington
Coat Factory Sec. Litig114 F.3d 1410, 1426 (3d Cir. 1997) (quotBttaw v. Dig. Equip. Corp.

82 F.3d 1194, 1220 (1st Cir. 1996)).
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This dispute arises out of OswaBteen’s putative class action claim, alleging PFS’s debt
collection practice violated the Fair Debt Collectioad®ice Act (“FDCPA”) by failing to “convey
the requirement that a consumer must dispute a debt in writing.” (Compl. (ECFN&6.) Some
time prior to October 3, 2018, OswaBteen allegedly incurred a financial obligation which was
assigned to PFS fatebt collection purposés(ECF No. 1 {1 21, 25.) On or about October 3,
2018, PFS mailed a letter (the “Letter”) to Osw@lteen in connection with the debt. (ECF No.

1 27.) Oswaldsreen alleges the Letteiolates the FDCPA by omitting the requireneetitat she
must request validation and make any dispute in writing. (ECF No. 1 YE®)etter mailed to
OswaldGreen contains a “@lotice,” which states:

Unless you notify this office within 30 days after receiving this

notice that you dispute the validity of this debt or any potion thereof,

this office will assume this debt is valid. If you notify this office, in

writing, within 30 days from receiving this notice that you dispute

the validity of this debt, or any portion thereof, this office will obtai

verification of the debt or obtain a copy of a judgment and mail you

a copy of such judgment or verification. If you request of this office

in writing within 30 days after receiving this notice, this office will

provide you with the name and address of the original creditor, if

different from the current creditor.
(ECF No. 1-2.)

On February 28, 2019, Oswatgteen filed her twacount FDCPA Complaint. (ECF No.
1.)On April 10, 2019, PFS filed this Motion to Dismiss pursuant to Federal Rule of Civilderece
12(b)(6).(ECF No. 4.) On May 1, 2019, Oswalteen filedan opposition tdPFSs Motion to

Dismiss. (ECF No. 7.)

1 OswaldGreeninitially incurred the debt witlEmergency Physician Associates of South Jersey
for “money, property, insurance or services . . . primarily for personal, family or household
purposes specifically medical services.ECF No. 1 122) Thereafter, Emergency Physician
Associates of South Jersey contracted with PFS to collect the aflegedECF No. 1 T 25.)
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. LEGAL STANDARD

In deciding a motion to dismiss pursuant to Federal Rule of Civil Procedure 12€b)(6)
district court is “required t@accept as true all factual allegations in the complaint and draw all
inferences in the facts alleged in the light most favorable to the [plainBffjllips, 515 F.3d at
228. “[A] complaint attacked by a . . . motion to dismiss does not need detaike@dl fac
allegations.’Bell Atl. v. Twombly550 U.S. 544, 555 (2007). However, the Plaintiff's “obligation
to provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires more than lalelsanclusions,
and a formulaic recitation of the elements of aseanf action will not do.Td. (citing Papasan v.
Allain, 478 U.S. 265, 286 (1986)). A court is “not bound to accept as true a legal conclusion
couched as a factual allegatiorPapasan 478 U.S. at 286. Instead, assuming the factual
allegations in the complaint are true, those “[flactual allegations must be enougeta right
to relief above the speculative levelivombly 550 U.S. at 555.

“To survive a motion to dismiss, a complaint must contain sufficient factuabmatt
accepted as true, to ‘state a claim for relief that is plausible on its fash¢toft v. Igbal 556
U.S. 662, 678 (2009) (citingwombly 550 U.S. at 570). “A claim has facial plausibility when the
pleaded factual content allows the court to draw the reasonable inferenceetatethdant is
liable for misconduct alleged.fd. This “plausibility standard” requires the complaint allege
“more than a sheer possibility that a defendant has acted unlawfully,” but it “ikinotoaa
‘probability requirement.”1d. (quotingTwombly 550 U.S. at 556). “Detailed factual allegations”
are not required, but “more than an unadorned, the defehdemedme accusation” must be
pled; it must include “factual enhancements” and not just conclusory statemenégitatéon of

the elements of @ause of actionid. (citing Twombly 550 U.S. at 555, 557).



“Determining whether a complaint states a plausible claim for relief [is] . . . texton
specific task that requires the reviewing court to draw on its judicial experiand common
sense.lgbal, 556 U.S.at 679. “[W]here the welpleaded facts do noepmit the court to infer
more than the mere possibility of misconduct, the complaint has aldm&dit has not
‘show[n]'— ‘that the pleader is entitled to reliefld. at 679 (quoting Fed. R. Civ. P. 8(a)(2)).

While as a general rule, a court many not consider anything beyond the four corners of the
complaint on a motion to dismiss pursuant to 12(b)(6), the Third Circuit has held “a court may
consider certain narrowly defined types of material without converting the motiosndsdi[to
one for summary judgment pursuant under Rule 96]re Rockefeller Ctr. Props. Sec. Litig.

184 F.3d 280, 287 (3d Cir. 1999). Specifically, courts may consider any “docuntegnal to or
explicitly relied uponn the complaint.”In re Burlington Coat Factory Sec. Lgti 114 F.3d at
1426.

I11.  DECISION

PFS argues the Complaint should be dismissed because the language in the Leitss compl
with FDCPA requirements. (ECF No. 4 @) PFSclaimsthe Letter does not overshadow or
mislead the consumer regarding the ab#gity process by which to dispute the underlying debt.
(Id.) Additionally, PFSassertsthe language in the Letter “is not only consistent, but almost
identical to the very language used by Congress in the statute itkelf {1.) OswaldGreen
argues the Letter violates the FDCPA because it[$]aib clearly and effectively convey that
[OswaldGreen] was required to dispute the debt in writing.” (ECF No. &.)aGpecifically,
OswaldGreen claims that PFS’s failure to include “in writing” in the fasmtence of the -Glotice

was a pese violation of 8 1692g(a)(3). (ECF No. 7 at Fujthermore, she alleges PFS violated



§ 1692eby using the conditional word “if” in the second and third sentences of the Letter, which
“only further served to confuse Ms. Oswdldeen as to whether she was required to dispute the
debt in writing, or whether a verbal dispute could suffickl’) (

Congress enacted the FDCPA in 1977 as a result of the abundance of “evidence of the use
of abusive, deceptive, andfair debt collection practices” and tiveadequacyof existing laws
and procedures designed to protect consuriérsl.S.C. 81692(a), (b) SeeKaymark v. Bank of
Am., N.A,. 783 F.3d 168, 174 (3d Cir. 2015) (quoting 15 U.S.@682(e))(noting he stated
purpose of the FDCPA is “to eliminate abusive debt collection practices by debtasllend to
promote further action to protect consunegainst debt collection abuse&) the time, Congress
was concerned that “[a]busive debt collection practicesributdd] to the number of personal
bankruptcies, to material instability, to the loss of jobs, and to invasions of individual pri¢&cy.”
U.S.C. 1692(a). “The right congress sought to protect in enacting this legislation wastheref
not merely procedural, but substantive and of great importaBtaha v. First Nat’l Collection
Bureay No. 16-2791, 2016 U.S. Dist. LEXIS 157575, at *23 (D.N.J. Nov. 10, 2016).

“Because the FDCPA is a remedial statute, we construe its language broadiy sfiexs
its purpose.Lesher v. Law Offices of Mitchell N. Kay, PE&0 F.3d 993, 997 (3d Cir. 2011)
(citing Brown v. Card Serv. Ctr464 F.3d 450, 453 (3d Cir. 2006)). Accordingly, communications
from lender to debtors are analyzed from the perspective of the “least sopluistetatia."Brown,
464 F.3d at 454. “The basic purpose of the lsaphisticated [debtor] standard is to ensure that
the FDCPA protects all consumers, the gullible as well as the shrewd. This dtsnctarsistent
with the norms that courtisave traditionally applied in consumgrotection law.”ld. at 453.

Although the “least sophisticated debtor” standard lisgal standard, it “prevents liability for



bizarre or idiosyncratic interpretations of collection notices by preserving a mjuatie
reasonableness and presuming a basic level of understanding and willingness to reag With ¢
Wilson v. Quadramed Corp225 F.3d 350, 3545 (3d Cir. 2000). “Even the least sophisticated
debtor is bound to read collection notices in their entir€grhpuzanoBurgos v. Midland Credit
Mgmt, 550 F.3d 294, 299 (3d Cir. 2008).

To succeed on an FDCPA claim, a plaintiff must establish that: “(1) she isuaen$2)
the defendant is a debt collector, (3) the defendant’s challenged practice involv&s gt &
collect a ‘debt’ as the [FDCPA] defines it, and (4) the defendant has violatedisiqgm of the
FDCPA in attempting to collect the debDbuglass v. Convergent Outsourcjigp5 F.3d 299,

303 (3d Cir. 2014)see alsalensen v. Pressler Bressler 791 F.3d 413, 417 (3d Cir. 2015).

Here,thepartiesdo not disput®FS’s Letteiis governed by and required to comply with
the FDCRA, nor do they dispute the first three prongs of the statuterefore,only the fourth
prong—PFS’salleged violation of the FDCPRAis disputed(ECF No.4 at 9 andECF No.7 at4-
5.)

OswaldGreen argues the Letter violates two specific provisions of the FDCPA: (1) 15
U.S.C. 816929, which concerns the validation notice requirements necessary to inform consumers
of their rights? and (2) 15 U.S.C. 8692e(10), which prohibits “[tle use of any false
representation or deceptive means to collect or attempt to collect any debt orrtenidataiation
concerning a consumerECF No. 1 at 9, 10Bothalleged violations are based on the content of

the Letter—specifically, whether the ®lotice “fails to advise Plaintiff of the proper method for

2 A validation notice contains “the statements that inform the consumer how to obthaatien
of the debt and that he has thirty days in which to dowdson 225 F.3d at 354.
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exercising her dispute and validation rights under the FDCPA.” (ECF No. 23 )38 Oswald

Green concedas her opposition brief, “[w]hen allegations under 15 U.S.06%2¢e(10) are based

on the same language or theories as allegations under 15 UBE2@§ the analysis of tHg]

16929 claim is usually dispositive.ECF No. 7at 10 (citing Caprio v. Heahcare Revenue
Recovery Grp, LLC709 F.3d 142, 146 (3d Cir. 2013%ee also Cruz v. Fin. Recoverid®. 15-

753, 2016 U.S. Dist. LEXIS 83576, at *11 (D.N.J. June 18, 2016) (ruling “when language is upheld
pursuant to Section 1692g, that analysis is usually dispositive for Section 1692&idiAgly,

the analysis under the 92¢g claim is dispositive of OswalBreen’s §1692e(10) claim, and
therefore, the Court begins its analysis there.

A. 15U.S.C. §1692g Claim
OswaldGreen claims PFS *“violated 15 UCS. 8 1692g by falsely misstating the
consumer’s rights by omitting the requirement that he must request validation and npake a
dispute of the debt by writing.” (ECF No. 1 1 4@nder 81692g(a)(3), the FDCPA requires a
debt collector to send the comser a written notice containinga statement that unless the
consumer, within thirty days after receipt of the notice, disputes the validity dietiteor any
portion thereof, the debt will be assumed to be valid by the debt collector.” 15 U.S.C. §
1692g(af3). Further, any dispute of a debt must be in writing in order to be effective in this
Circuit.” Caprio, 709 F.3cat 146 (3d Cir. 2013).
ThelLetter mailed t@DswaldGreencontains, in relevant part, the following language:
Unless you notify this office within 30 days after receiving this
notice that you dispute the validity of this debt or any potion thereof,
this office will assume this debt is valid. If you notify this office, in
writing, within 30 days from receiving thisotice that you dispute
the validity of this debt, or any portion thereof, this office will obtain
verification of the debt or obtain a copy of a judgment and mail you

a copy of such judgment or verification. If you request of this office
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in writing within 30 days after receiving this notice, this office will
provide you with the name and address of the original creditor, if
different from the current creditor.

(ECF No. 1-2.)

OswaldGreen argues &notice violates 15 U.S.C. £692g(a)(3)because it “fd[s] to
clearly and effectively convey that [OswaBteen] was required to dispute the debt in writing.”
(ECF No. 7 at 4.ppecifically, OswaldGreen claims that PFS’s failure to include the words “in
writing” in the first sentence of the notice is a “gerviolatiori of § 1692g(a)(3under decisions
from several courts in this Circu{id. at 10.)

OswaldGreen relies on severegdses from this Circuit findingearly identicalanguage to
the Letter to be in violation of 8692g(a)(3)specificallytwo Eastern District of Pennsylvania
casesHenry v. Radius Global Solutionkl.C, 357 F. Supp. 3d 446, 458 (E.D. Pa 20E9)d
Durnell v. Stoneleigh Recovery Assocs., LNG. 18233, 2019 U.S. Dist. LEXIS 2270 (E.D. Pa.
Jan. 7, 2019)in Henry, Judge Kearney denied defendant debt collector's motion to dismiss the
FDCPA claims against, finding the language used in defendant’s collection letter failed to
convey to the least sophisdted consumehat any dispute to the debt must be in writing. 357 F.
Supp. 3dat458. Additionally, in Durnell, the court denied defendant debt collector’s motion for
summary judgment, once again finding that language similar to PFS’s Letter violated
§1692g(a)(3) of the FDCPA. No. 4835,2019 U.S. Dist. LEXIS 2278t *10. The court found
that “because the validation notice does not expressly state that the debtor mustraispeliein
writing, the notice can reasonably be interpreted to allow a debtor to dispute the delotraiyher
or in writing.” Id. at *8-9.

PFS urges this court to adopt the opposite reasoning. In support of its argument, PFS also



relies on several cases from this Circuit finding substantially similar languale tetter ® be
in accordance with 8692g(a)(3), including several from the District of New JeréeBorozan
v. Fin. Recovery Sery§o. 3:17cv-11542, 2018 U.S. Dist. LEXIS 104690.N.J. June 22, 2018)
this courtgranted defendant debt collector’s motion tovdss for plaintiff’s failure to state a claim
under § 1692g. N@&:17<cv-11542, 2018 U.S. Dist. LEXIS 104681 *20. In granting the motion,
the Courtstated that the use of the word “unless” in the first sentence of the nofmeri$nthe
consumer the consequences if he or she fails to dispute theldeht.*6. Further, the phrase “if
you notify this office in writing§ . provides instructions on how to dispute the debt and the effect
of disputing the deht. . that closely tracks the statutory language provided 898g(a), without
provide confusing, alternative ways to dispute the debt that would contradict the validatien not
Id. This cases one of several in the District which found the statutory language sufficient in
conveying to a debtor his or her rights undé692g(a)(3)Bencosme v. Caine & Wein&io. 18
0799Q 2019 U.S. Dist. LEXIS 9110€D.N.J. March 6, 2019) (finding language validation
notice nearly identical to PFS’s to effectively convey the writing requireroedidputing a debt);
Magana v. Amcol Systems, Inblo. 1711541,2018 U.S. Dist. LEXIS 94779 (D.N.J. June 6,
2018) (same)Reizner v. Nat'| Recoveries, ln&N0.172572, 2018 U.S. Dist. LEXIS 74229 at *9
(D.N.J. May 2, 2018) (samelIrich v. Radius Global Sols., LL@MN0.1815797, 2019 U.S. Dist.
LEXIS 126783 at *121.3 (D.N.J. July 29, 2019) (saméJairston v. Diversified Consultants, Inc.
No. 19-06922 (D.N.J. July 30, 201@pme)

This Court, inRiccio v. Sentry Credit, Incanalyzed a nearly identical validation notice,
stating “it is clear from the plain language of [the letter] a dispute of the debt raust b

communicated in writing within thirty daysRiccio v. Sentry Credit, IndNo. 1741773, 2018 U.S.



Dist. LEXIS 15661 at *4 (D.N.J. Jan. 31, 2018ie least sophisticated consumer is charged with
reading the entire document argdassumed to understand the plain language of a standard
validation notce. Hernandez v. Mercantile Adjustment Bureau, |12013 U.S. Dist. LEXIS
166836 (D.N.J Nov. 22, 2013) (noting, “a least sophisticated debtor would understand that the
notification mentioned in the second sentence refers to the notification in treftence”). As

this Courtreasoned irBorozan the use of the word “unless” in the first sentence informs the
consumer the consequences of failing to dispute the debt, while the second sentencehosiruct

to dispute the debBorozan 2018 U.S. Dist. LEXIS 104691 at *2Because the Letter clearly
conveys to the least sophisticated consumer the requirement disputes be submiitied) jiPWS

did not violate the requirements of 8§ 1692g(a)(3).

B. 15U.S.C. §1692e Claim

OswaldGreen’s 81692eclaim is basedn the same allegations as het@92g claim.
OswaldGreen argues that the Letter contained “multiple and conflicting options for digplog
debt.” (ECF No. 7 at 153pecifically, Oswaldsreen claims that PFS’s failure to advise her that
she must dispute the debt in writing along with the use of the phrase “if you choose to dispute the
debt in writing” led her to be unsure “if she was required to dispute the debt in writirey\arifal
dispute was sufficient.ld.

Section1692e forbids “the use ahy false representation or deceptive means to collect or
attempt to collect any debt.” 15 U.S&1692e. However, in this Circuit, “when allegations under
15U.S.C. 81692e(10pre based on the same language or theories as allegations under 15 U.S.C.
81692¢, the analysis of the 92g claim is usually dispositiveCaprio, 709 F.3d at 155.
Therefore, based on the analysis above, because O&nedd fails to state a claim und&e1692g,

her claim under 8692e also fails. Accordingly, PFS’s dedaillection letter does not violate 8
10



16929 or § 1692e(10) of the FDCPA, diES’s Motionto dismisss GRANTED.
[11.  CONCLUSION
For the foregoing reasorBfFS’sMotion to Dismisson theis GRANTED. An appropriate
Order will follow.
Date: November 26, 2019, /s/ Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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