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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
G.R,
Plaintiff,
VS. Civ. No. 14-09 JCH/KBM
THE UNITED STATESOF AMERICA,
UNITED STATESDEPARTMENT OF
HEALTH AND HUMAN SERVICES,
INDIAN HEALTH SERVICE, and
GALLUPINDIAN MEDICAL CENTER,

Defendants.

MEMORANDUM OPINION AND ORDER

This matter is before the Court on thefendant’s Motion to Dismiss for Failure to State
a Claim and to Dismiss Plaiiff's Claims Not Raiseth Tort Claims NoticdDoc. 45]. In this
case, Plaintiff G.R. asserts c¢t@ arising from Defendant’s afjed dissemination of information
regarding the fact that G.R., its employee, wag@m of sexual assault. The Defendant asks the
Court to dismiss some of those claims. Thei€bas reviewed the motion, response, and reply,
as well as the relevant legal authorities citezten. For the reasons stated in this Memorandum
Opinion and Order, the motion to dismiss will 8enied in part with regard to Defendant’s
motion to dismiss G.R.’s claim®r negligence and negligenger se for failure to exhaust
administrative remedies. The motion to dismiss alslb be denied in part with regard to
Defendant’s motion to dismiss G.R.’s claim faublication of private facts on the grounds that
she has failed to state a claim. However, @oairt withholds ruling on Defendant’s motion to

dismiss G.R.’s negligence per se claim on the grotimalsit fails to state a claim. Instead, the
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Court certifies to the New MexicBupreme Court the question ofether this claim is precluded
by the fact that there is noipate cause of action under theedith Insurance Portability and
Accountability Act of 1996.

FACTUAL AND PROCEDURAL BACKGROUND

In her Complaint [Doc. 1], G.R. alleges tishe was employed as a registered nurse at the
Gallup Indian Medical Center (“GIMC”) frordune of 2009 until December of 2012. Doc. 1 at §
10. G.R. was also a patient of GIMC, receivprgnary and emergency medical treatment from
providers at GIMC's facilityld. at § 11.

On August 26, 2012, G.R. was physicallgdasexually assaulted, and she sought
treatment for her injuries at GIMQ@d. at I 12-13. Afterwards, Defendants and their employees
“disclosed private details aboBaintiff's assault and resultingjuries” to G.R.’s co-workers
who were not her direct care provideig. at § 14. As a result, G.R.’s co-workers were able to
identify her as the victim of the brutal assathie details (excepting theame of the victim) of
which had been describ&ulocal news articledd. at  15-16. “Duringhe weeks following the
assault, as a result of GIMC’s disclosuresnynaf Plaintiff’'s co-workers came to know the
private details pertaining to Plaintiff that related to the assddItat § 17. This, in turn, caused
G.R. further trauma and humiliation, and as a result she was unable to return to work for an
additional period of two months beyond the orenth she spent recovering from the assadlilt.
at 18-20. G.R. then left her job at GIMC amdbved away to avoid further humiliation. Id. at |
21.

G.R. asserts claims for violati of the Privacy Act, 5 U.S.C§ 552a (Count 1),
intentional infliction of emotionadistress (Count 1), public difasure of priate facts (Count

l1), negligence (Count 1V), and negligence per se (Count V).



LEGAL STANDARDS

Failureto Statea Claim

Under rule 12(b)(6), a court may dismissa@anplaint for “failure to state a claim upon
which relief can be granted.” Fed. R. Civ. P()%6). “The nature of a Rule 12(b)(6) motion
tests the sufficiency of the allegations withie flour corners of the complaint after taking those
allegations as trueMobley v. McCormick40 F.3d 337, 340 (10th Cir924). The sufficiency of
a complaint is a question of law, and whemgidering and addressiagrule 12(b)(6) motion, a
court must accept as true all well-pleaded Udakttallegations in the complaint, view those
allegations in the light most favorable tbe non-moving party, ahdraw all reasonable
inferences in the plaintiff's favogee Moore v. Guthrje438 F.3d 1036, 1039 (10th Cir. 2006);
Hous. Auth. of Kaw Tribe v. City of Ponca C#2 F.2d 1183, 1187 (10th Cir. 1991).

A complaint need not set forth detailed factual allegations, yet a “pleading that offers
labels and conclusioner a formulaic recitation of the eshents of a cause of action” is
insufficient. Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (citigell Atl. Corp. v. Twomb]y550
U.S. 544, 555 (2007)). “Threadbarecitals of the elements of a cause of action, supported by
mere conclusory statements, do not suffitgbdal, 556 U.S. at 678, 129 S.Ct. 19F%ke Brown
v. Montoya 662 F.3d at 1163 (stating that the “plausibibtandard is not akin to a probability
requirement, but it asks for more than a shessipdity that a defendant has acted unlawfully”).
“Factual allegations must be enbutp raise a right toelief above the spefative level, on the
assumption that all the allegatis in the complaint are trigeven if doubtful in fact)." Twombly

550 U.S. at 555 (citation omitted).



[. Exhaustion of Administrative Remedies

A plaintiff suing the United States und@re Federal Tort Claims Act (“FTCA”), 28
U.S.C. 8§ 2671, et seq., must exhaadininistrative remedies befoaedistrict court can exercise
jurisdiction. The FTCA's jusdictional statute provides:

An action shall not be instituted upon a claim against the United States for money

damages for injury or loss of property mersonal injury or death caused by the

negligent or wrongful act or omission ahy employee of the Government while

acting within the scope of his office @mployment, unless the claimant shall

have first presented the claim to thepeopriate Federal agcy and his claim

shall have been finally denied by theeagy in writing and sent by certified or

registered mail.

28 U.S.C. § 2675(a)(emphasis adddd)is statute “requires that claims for damages against the
government be presented to the appropriatiersd agency by filing (1) a written statement
sufficiently describing the injury to enable thgency to begin its own investigation, and (2) a
sum certain damages clainiEstate of Trentadue ex rel. Aguilar v. United StaB9¥ F.3d 840,
852 (10th Cir. 2005) (quotinBradley v. United States ex rel. Veterans Adn8B1 F.2d 268,
270 (10th Cir. 1991)).

“[A] claim should give notice of the underlyinfigcts and circumstances ‘rather than the
exact grounds upon which plaintiff seeto hold the government liable.’ Staggs v. United
States ex rel. Dep't of Health and Human Sed25 F.3d 881, 884 (10th Cir. 2005) (quoting
Estate of Trentadye397 F.3d at 853). The Tenth Circhihs added that “the FTCA’s notice
requirements should not be interpreted inflexibliestate of Trentadye397 F.3d at 853.

Whether a plaintiff's achinistrative claim is sufficient taneet 28 U.S.C. § 2675(a)’s notice

requirement is a question of lafee Stagg#l25 F.3d at 884.



DISCUSSION

First, Defendant moves to dismiss G.R.’aimmis for public disclosure of private facts
(Count IIl) and negligence per $€ount V) on the grounds th#te Complaint fails to state a
claim for which relief may be granted. Secolkfendant argues that G.R. failed to exhaust
administrative remedies for her claims of iggnce (Count 1V) and rgigence per se (Count
V). The Court will begin with the jurisdictional prerequisite of exhaustion of administrative
remedies.

l. Exhaustion of Administrative Remediesfor Negligence and Negligence Per Se

“The FTCA waives the federal governmensovereign immunity to suits for money
damages arising out of the tiggnce of government agent®arnes v. United State$37 Fed.
Appx. 184, 187 (10th Cir. 2005)). Before commagca lawsuit against the United States, the
FTCA requires claimants to exhaust adisirative remedies. 28 U.S.C. § 2675(8@e also
Three-M Enters., Inc. v. United Statés18 F.2d 293, 294 (10th Cil977). To satisfy this
provision’s exhaustion requiremena claimant must file an administrative claim with the
appropriate federal agencBarnes 137 Fed. Appx. at 187. That afaimust include: “ ‘(1) a
written statement sufficiently describing thguiy to enable the agency to begin its own
investigation, and (2) a sum certain damages clainkstate of Trentadue ex rel. Aguilar v.
United States397 F.3d 840, 852 (10th Cir. 2005) (quotBarnes 137 Fed. Appx. at 187).

The parties do not dispute that in bringing her administrative claim, G.R. filled out
Standard Form 95. They do not dispute thatiththe proper form for a federal employee to use
when giving notice of a potential FTCA claim, tbrat she filed it in a timely manner. Finally,
they do not dispute that G.R. wrote tfollowing on her Standard Form 95:

8. BASIS OF CLAIM: [G.R.], former emplyee and patient of the Gallup Indian
Medical Center (GIMC) in Gallup, NM, presented to GIMC on 8/26/12 for



medical treatment of injuries she suéid from a highly publicized assault.

[G.R.’s] identity was never disclosed by the media. The staff of GIMC disclosed

private details of the assault to numes community members and [G.R.’s] co-

workers at GIMC, and disclosed [G.R.’s] name.

10. STATE THE NATURE AND EXTEN OF EACH INJURY... WHICH

FORMS THE BASIS OF THE CLAIM []. Asa result of GIMC's disclosure of

the private details of [G.R.’s] medicalcaad, all of her co-wrkers and many in

the Gallup community knew she was the victfra brutal assault. [G.R.] suffered

mental anguish and humiliation, and aseault lost two months’ work, and was

forced to leave her job & community fiod work elsewhere at a lesser salary.

For the amount of her claim, G.R. wrotedihe” for property damage and wrongful death, but
for personal injury she wrote “(Privacy $c$1,000,000.00” and a total amount of claim of
$1,000,000.00. By letter to G.R.’s counsel, the Bepent of Health & Human Services gave

notice of final determination to G.R. that heministrative tort claim had been denied on the
grounds that the claim was not dtilg for coverage under the FTCA.

In its motion to dismiss, Defendant argues that G.R. failed to exhaust administrative
remedies for negligence because she did &ssert in her SF95 th#fte government and its
employees were negligent when they allegetiégussed her medical condition.” Doc. 45 at 8.
Defendant further faults G.R. “because sherditlallege in her SF-95 regarding how the GIMC
employees owed a duty to Plaintiff; what that deys; how it was breachednd, even if a duty
was owed to her by a GIMC employee, how thsclosure of factual information about her
medical condition constituted negligence that Weesproximate cause ter alleged damages.”
Id. at 9. Finally, Defendant camds that G.R. indicatemh the SF-95 that her $1,000,000.00 in
alleged damages stemmed from the Privacy Agtich remedies are distinct from those
provided under the FTCA arising out of negligendd.”

Defendant puts too fine a poiah its argument. Under Defdant’s standard, a claimant

would be required not only to set forth the tadtbasis for her claim$ut also to enumerate



each of the legal theories she planned to agseed on those facts. Defendant would go even
further than this, and would purpdo require a claimant to alfe each element of her claims,
including duty, breach, and proximate cause. Hemethat is not the standard in the Tenth
Circuit. Rather, a proper adminigtive claim must provide an @gcy “notice of the facts and
circumstances underlying a claim rather thandkact grounds upon whigh] plaintiff seeks to
hold the government liableEstate of Trentadye897 F.3d at 852. And, to that end, the Tenth
Circuit has adopted the following criteria foletermining whether an administrative claim
contains the level of spewity that the FTCA demands:

[T]he test under § 2675(a) [is] “an eminently pragmatic one: as long as the

language of an administrative claim ssvdue notice that the agency should

investigate the possibility of particulgpotentially tortious) conduct and includes

a specification of the damages sought, liilfsi the notice-of-claim requirement.”

Id. at 852-53 (quotinddoynamic Image Tech., Inc. v. United State®1 F.3d 34, 40 (1st Cir.
2000)). A claim need not apprise the agencyesery conceivable legaheory” or cause of
action that could potentially be brought in teda to an injury described in that claiBethal v.
United States ex rel. Veterans Admin. Med. Ctr. of Denver, G816 F. Supp. 2d 1121, 1124-25
(D. Colo. 2007).

Here, the Court concludes that G.R. hastihetrequirement that her administrative claim
disclose the facts upon whichrheegligence claim rests. Sheshexplained the date of her
medical treatment, asserted that Defendant disdidhe nature and source of her injuries to
employees and co-workers noteditly involved in her care, stt that this caused her anguish
and humiliation and forced her to change jobs, setdforth sum certain in damages. It is quite

reasonable that Defendant could infer that, basethese facts, G.R. could assert a negligence

claim as well as a statutory one. Accordinglye tourt concludes that G.R. has exhausted her



administrative remedies for Counts IV and Vidahis portion of the mmn to dismiss will be

denied.

. Failureto Statea Claim

Defendant contends that G.R.’'s Complaint [Dbfcfails to assert $ficient facts to state
a cognizable claim for public disclosureprivate facts and for negligence per se.

A. Public Disclosure of Private Facts

New Mexico recognizes the tort of invasion of privaBge Moore v. Sun Publ’g Coyp.
118 N.M. 375, 383, 881 P.2d 735, 743 (Ct. App. 19@he recognized type of invasion of
privacy is the publication of private fac8ee id The tort of public disclosure is defined in New
Mexico as “disclosure which would be objectable to a reasonable person, and a lack of
legitimate public interegn the information.”Fernandez-Wells v. Beauvails27 N.M. 487, 489,
983 P.2d 1006, 1008 (N.M. Ct. App. 1999tim W. Page Keeton et aProsser and Keeton
on The Law of Tort§ 117, at 856-57 (5th ed.1984) and Restatement (Second) of Torts § 652D).
The tort of publication of privat facts “involves the publication d&fue but intimate or private
facts about the plaintiff, such as matters @snimng the plaintiff's sexual life or healthivioore v.

Sun Publ'g Corp.118 N.M. 375, 383, 881 P.2d 735, 743 (1994) (quotation omitted).

The Government first argues that G.R.’sill is not cognizable “because it does not
meet an element of this tort: lack of legitite public interest.” Doc. 45 at 7. However,
Defendant makes this argument in cursory fastand does not explain what the public interest
might be in GIMC informing its employees that avfetheir colleagues hdaeen the victim of a
brutal sexual assault. Without regat legal authorities or evean attempt at an argument, the

Court cannot state that G.R. has failed to stafaimn as a matter of law on this basis. The Court



concludes that, based on thects set forth in the Complaint and the arguments set forth in
Defendant’s briefs, there was no legitimate publtenest in publicizing the fact that G.R. was
the victim of sexual assault among employee$GBIC who were not Plaintiff's treatment
providers.

Next, the Government contends that G.R.&@amlmust fail because uedthe facts of the
Complaint, GIMC disseminated the informatiabout the sexual assault only to a “small group
of persons,”e.g, G.R.’s co-workers. Doc. 45 &t For this, Defendant relies up&ernandez-
Wells, suprain which the New Mexico Court of Appeals quoted the following passage from the
comments t& 652D of the Restatement (Second) of Tdlitsis not an invasion of the right of
privacy, within the rule stateish this Section, to communicatefact concerning the plaintiff's
private life to a single person or even to a small group of persons.” 127 N.M. at 489. From this,
Defendant asserts that G.R.’s GIMC co-workesso were told about the assault constitute a
“small group of persons” such that G.R. has no claim.

This argument fails for several reasons. First, althougkeimandez-Wellshe New
Mexico Court of Appealsoted this comment & 652D the Restatemerthe court did not adopt
it as the legal standdit merely observed that this waone approach to the publicity
requirement. The court went on to note that “éx¢ent of the required publicity to support a
claim of public disclosure of private facts variesm jurisdiction to jurisdiction” and that in
some jurisdictions, “where the plaintiff and tipaiblic’ receiving the priate information enjoy a
special relationship, disclosure may be actioaalaspite the lack afidespread publicity.Td. at
489-90 (citations and quotations omitted). Ultimately, Fleenandez-Wellgourt did not adopt
any particular standard, but rathencluded that the plaintiffsomplaint failed to meet any of

the possible standards for publicifyhus, it is far from clear théhe number of persons to whom



the information is published is a factor in deteing whether a plairft in New Mexico has
stated a claim for publication of private factd. at 490. Second, as G.points out, the Court of
Appeals has noted that in some jurisdictionshéve the plaintiff and the ‘public’ receiving the
private information enjoy a speciadlationship, disclosure may betionable despite the lack of
widespread publicityld. The Government has neither argued nor presented legal authority to
support an argument that New Mexico would adbpt the “special relationship” exception
mentioned inFernandez-Wellsor that it would notapply to G.R.’s relationship with her co-
workers at GIMC. Third, the Counotes that based on the allegations of the complaint, it is not
clear how many co-workers recetv the information about G.R.’s sexual assault. A hospital
typically employs hundreds of employees, and tiere way to know athis stage of the case
whether the group of persons at issue wasllsondarge. That quegtn, it would seem, may
require discovery and possibly could provide lthsis for a later motion for summary judgment.
However, because the size of the group is intgqpresit this stage, the Court cannot conclude
that G.R. has failed to staa claim under Rule 12(b)(6).

For all the foregoing reasons, the Court condutiat G.R. has stated a cognizable claim
for publication of private factgnd the motion to dismiss thisagh under Rule 12(b)(6) will be
denied.

B. Negligence Per Se

In Count V of her Complaint, G.R. asserts a negligence per se claim stemming from
Defendant’s alleged violation of the Health Iremce Portability and Amuntability Act of 1996
(“HIPAA™), which prohibits knowing disclosures of individual &léh information under certain
circumstances. The Defendant and G.R. aghe¢ there is no privatright of action under

HIPAA. SeeWilkerson v. Shinsekb06 F.3d 1256, 1267 n. 4 (10th Cir. 2010) (“Any HIPAA

10



claim fails as HIPAA does not create a privaight of action for alleged disclosures of
confidential medical information.”)Acara v. Banks470 F.3d 569, 571 (5th Cir. 2006) (“We
hold there is no private cause of action unddPAd.”). However, whileDefendant contends
(though without citation to any legalthority) that this lack oprivate cause of action requires
dismissal of the negligence per se claim, GRues that “the violatio of HIPAA establishes
that Defendant’'s employees acted unreasonaldhaning protected healthformation with the
public. Thus the HIPAA provides one elemaita Common Law claim for negligence. . .
Plaintiff can rely on the HIPAA provisions to elsligh the element of lack of reasonableness in
her jury instructions, rather thagmesenting evidence to the jury on that element.” Doc. 50 at 6-7.

To determine whether the daoe of negligence per se digs under New Mexico law, a
court looks at four elements: (th)ere must be a statute presirgocertain actions or defining a
standard of conduct, either explicitly or impligjt(2) the defendant must violate the statute, (3)
the plaintiff must be in the clas$ persons sought to be protectsdthe statute, and (4) the harm
or injury to the plaintiff must geerally be of the typéhe legislature thrazh the statute sought to
prevent. Apodaca v. AAA Gas Cal34 N.M. 77, 93, 73 P.3d 215, 231 (Ct. App. 2003) (quoting
Archibeque v. Homrigh88 N.M. 527, 532, 543 P.2d 820, 82®75)). However, the parties do
not cite—and this Court cannot find—any demisby a New Mexico cotiindicating whether
New Mexico would permit a negligence per serolaising a federal statute that does not provide
a private right of action. The question of whether HIPAA regulations may be used as a
legislatively imposed standard of care for puwgm of establishing negligence per se in New
Mexico is a potentiallgomplex question of law.

A few states other than New Mexico hageamined this question, and generally they

have decided against allowing the use of HIPAA iclaim for negligencper se. However, they
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have done so for varying reasons and with different reSéts. e.g., Fanean v. Rite Aid Corp. of
Delaware, Inc, 984 A.2d 812, 823 (Del. Super. 2009) (coxahg that claim of negligence per
se could not be premised &HPAA violation, but followingToll Bros., Inc. v. Considine’06
A.2d 493 [Del.1998], holding “thad common law negligence claim can be predicated upon
OSHA requirements,” in concluding that commam¢Inegligence claimauld utilize HIPAA as
“guidepost for determining the standard of car&9ung v. Carransupra, 289 S.W.3d at 588-89
(rejecting plaintiff's attempt to use HANA as foundation for damages claim under state
“negligence per se” statute, but observing thtate case law permits use of federal statutes
otherwise to inform standard of eain common-law negligence actioryalatto v. Hospital of
Saint RaphaelSuperior Court, judicial distriadf New Haven, Docket No. CV-09-5032170-S,
2010 WL 4351811 (October 6, 201(Qranting a motion for summary judgment as to the
plaintiff's “negligence per se claims [that] assthat the defendanviolated his right to
confidentiality, pursuant to HIPAA. It is wedlettled that HIPAA does nateate a private right
of action.”); Sheldon v. Kettering Health NetworkO N.E.3d 661, 672, 674 (Ohio Ct. App.
2015) (“we further conclude thdtderal regulations—as opposedan Ohio statute that sets
forth a positive and definite stdard of care—cannot be usedaabasis for ngligence per se
under Ohio law. Additionally, in our view utdation of HIPAA as arordinary negligence
“standard of care” is tantamount to authorizingrahibited private right of action for violation
of HIPAA itself”).

This Court is uncertain whether the Néexico Supreme Court would unconditionally
bar a claim for negligence per se based on enacinteaitlack private rights of action; there are
no reported New Mexico decisions to guide usug, the Court is faced with an issue on which

there is no controlling decision tifie New Mexico Supreme Court, the New Mexico Court of
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Appeals, New Mexico constitutip or state statute. Further, New Mexico Supreme Court’s
answer to the question would bleterminative of the motion to dismiss. “Under the Uniform
Certification of Questions of Law Act, the WeMexico Supreme Court may answer a question
of law certified to it if the ‘answer may be detenative of an issue ipending litigation in the
certifying court and there is no controlling appdldecision, constitutiohg@rovision or statute

of this state.” "Hartford Ins. Co. of the Midwest v. Clin867 F. Supp. 2d 1342, 1344 (D.N.M.
2005) (quoting N.M. Stat. Ann. § 39-7-4). “In additito the question of law to be answered ...,
an order of certification mustoatain[ | ‘the facts relevant tthe question, showing fully the
nature of the controversy out which the question arose ....Hartford Ins. Co, 367 F. Supp.
2d at 1345 (quoting 8 39-7-7J&)); citing Rule 12-607). In light of the foregoing
considerations, and “[ijn furthemae of the interests of comignd federalism that certification
protects,”Garza v. Burnett672 F.3d 1217, 1221-22 (10th C2012) (quotation omitted), the
Court concludesua spontehat certification to the New Me&o Supreme Court is merited.

Accordingly, the Court hereb@ERTIFIES the following question to the New Mexico
Supreme Court:

Does New Mexico recognize a claim foegligence per se based on an alleged

violation of HIPAA, a federal statuteven though that statute does not allow a

private right of action?

Pursuant to NMRA 12-607()(4), this Court acknowledgs that the New Mexico
Supreme Court has discretion &mcept or reject this certification, and to reformulate the
guestions presented. The Clerk of this Court sheatismit a copy of this certification order to the
New Mexico Supreme Court.

The names and addresses of counset¢adrd in the case are as follows:

Nancy L. Simmons (counsel for G.R.)
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120 Girard Blvd. SE
Albuquerque, NM 87106

Roberto D. Ortega (counsel for Defendant)

U.S. Attorney’s Office

District of New Mexico

P.O. Box 607

Albuquerque, NM 87103

IT ISTHEREFORE ORDERED that:
(2) Defendant’s Motion to Dismiss for Failure @tate a Claim and to Dismiss Plaintiff's
Claims Not Raised in Tort Claims Noti¢Poc. 45] isDENIED IN PART with regard to
Defendant’s motion to dismiss G.R.’s claims fagligence and negligenper se for failure to
exhaust administrative remedid$ie motion to dismiss is al$9ENIED IN PART with regard
to Defendant’s motion to dismi§s.R.’s claim for publication gbrivate facts on the grounds that
she has failed to state a claim;
(2) As explained,supra the CourtCERTIFIES to the New Mexico Supreme Court the
guestion of whether G.R.’s nieggence per se claim is preclutidy the fact that there is no
private cause of action under the Health InsceaPortability and Aauntability Act of 1996;

3) The Clerk of this Court must transmitcapy of this certification order to the New

Mexico Supreme Court.

O Sest |

UI{uerD STATESDISTRICT JUDGE
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