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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STEVE POMPEQO,

Plaintiff,
V. Nb. 16-cv-1371 MCA/KK
AD ASTRA RECOVERY SERVICES, INC,,

Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court oDefendant Ad Astré&Recovery Services,
Inc.’s Motion to Compel Arbitration andismiss Action or Stay Action Pending
Completion of Arbitration and Memoranduim Support Filed inLieu of an Answer
(Motion). [Doc. 8] Having considered theall@missions, the relevant law, and being
otherwise fully inforned in the premiseshe Court GRANTS théMotion, COMPELS
arbitration, and SAYS this action.
BACKGROUND

Defendant Ad Astra Recovel§ervices, Inc. is a colléon agency contracted to
Rapid Cash for collection adelinquent accounts. [Doc.B-11 4-5] Plaintiff Steve
Pompeo (Plaintiff) allegedly borrowed funds from Rapid Cash in August, 2014. [Doc. 1,
pg. 2] Rapid Cash referred the alleged deliDefendant for collection, and Defendant
reported the debt on Plaintiff's credit report. of® 1, pg. 2] Plaitiff disputed the debt

by sending a dispute letter to Defendant in September, 20d§. Ih November, 2016,
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the debt was still reported on Plaintifitsedit report and did ndbear a “disputed by
consumer” notice. I4l.]

Plaintiff filed suit in December, 2016. [Dot] Plaintiff alleges that Defendant’'s
“debt collection efforts attempted and/orretited towards Plaintiff violate various
provisions of the [Fair Debt Collectionsdetices Act (FDCPA)].” [Doc. 1, pg. 2bee
15 U.S.C. § 1692 — 1682 More specifically, Plaintifalleges that Defendant reported an
alleged consumer debt on Plaintiff's creddport even after it hadotice of Plaintiff's
dispute of the debt and failed to indicatetba credit report that the debt was disputed.
[Id. 1 12]

Defendant moved to compel arbitration.of® 8] Plaintiff never responded to the
Motion and Plaintiff's time to resmd has lapsed. D.N.M. LRiv. 7.4(a). Defendant
attached to itsMotion the “Rapid Cash Unsecured dHi Interest Installment Loan
Agreement and Disclosure Statementhe(tAgreement) completed and signed by
Plaintiff, which states:

Unless prohibited by applicable lamdunless you reject the Arbitration

provision in accordance with Section ldwe, you and we agree that either

party may elect to require arbitrai of any Claim under the following

terms and conditions|.]

The terms governing arbitration are set farthten paragraphs addressing the right to
reject arbitration, arbitratioalection, waiver, location and st of arbitration, governing
law, survival, and effect of an arbitra® award, among others. [Doc. 8-2] The

Arbitration Provision provides, aong other things, the following:

If a lawsuit is filed, the DefendinBarty may elect to demand arbitration
under this Arbitration Provisn of some or all of th Claims asserted in the



lawsuit. . . . A demand to arbiteat Claim may be given in papers or
motions in a lawsuit.

The Agreement alsstates that
For purposes of this Agreement, dielated parties” include all parent
companies, subsidiaries and affiliatédours (including Ad Astra Recovery
Services, Inc.) and our and thekemployees, directors, officers,
shareholders, governors, managers and members.
The term “Claim” means any claindjspute or controversy between you
and us (or our related padjethat arises from or lees in any way to this
Agreement or any services you requasive provide under this Agreement
(“Services”) . ... “Claim” is to bgiven the broadest possible meaning and
includes claims of every kind anghture, including but not limited to,
initial claims, counterclaims, cross-cia and third party claims. . . . It
includes disputes that seek relief afiy type, including damages and/or
injunctive, declaratory or other equitable relief.
[Doc. 8-1, pg. 6-7]
ANALYSIS
Plaintiff did not file a response to Defendanstion. “The failure of a party to
file and serve a response in opposition to &anowithin the time presibed for doing so
constitutes consent to grant the motion.” MNLR-Civ. 7.1(b). Nonetheless, the Court
has carefully considered the nte of the motion and is safisd that it is meritorious.
Cf. Reed v. Bennet?12 F.3d 1190, 1194-940th Cir. 2002)holding that, where a party
fails to respond to a motionfeummary judgment, the panyaives the right to respond
to or controvert the facts asserted bg thoving party but the @irt should only grant

summary judgment if the uncontrovertéacts entitle the moving party to summary

judgment).



Congress enacted the Fedekabitration Act (FAA), 9 U.S.C. 88 1-16 (2014), to
place “arbitration agreements on an equatihg with other contracts, and require(]
courts to enforce them aading to their terms.” Rent-a-Center, West, Inc. v. Jackson
561 U.S. 63, 67 (2013) (internal citatioomitted). Under the FAA, this Court must
order arbitration if the parties agreed tbitaate the present dispute. Thus, “a court
considering a motion to compel arbitration parsiuto an arbitratioagreement need only
consider two threshold questions: (1) did {teaties agree to arbitrate the dispute at
issue? and (2) are there ‘legal constraintser@al to the part® agreement [that]
foreclose[ ] the arbittéon of those claims’?”Morton v. Integrity Motors In¢.No. 13-
CV-00464-PAB-KMT, 2014 WL793100, at *2(D. Colo. Feb. 26,2014) quoting
Williams v. Imhoff203 F.3d 758, 76@L0th Cir. 2000).

As to the first question, “[g]enerallycourts should applyrdinary state-law
principles that govern the fimation of contracts to deteme whether a party has agreed
to arbitrate a dispute.Hardin v. First Cash Fin. Servs., In&t65 F.3d 470, 475 (10th
Cir. 2006) (internal quotatiomarks and citations omittedjee also Doctor’s Assoc., Inc.
v. Casarottg 517 U.S. 681, 686-87 (1996) (statithgat state law governing the validity
and enforceability of contracts generally mayapplied to arbitration agreements under
the FAA). “Federal courtapply the choice of law rules of their forum statearl
Kelley Const. LLC v. Danco Tech656 F. Supp. 2d 1323, 33 (D.N.M. 2009). In New
Mexico, the forum here, courts apply the lavosdn by the parties ithe contract unless
that law “run[s] afoul of fundmental New Mexico policy.”ld. Here, Section 9 of the

Arbitration Provision provides that the Premin “is made pursuant to a transaction



involving interstate ammerce and shall be governedthg FAA . . . prowded that the
law of Kansas, . . . shall be applicable te #xtent that any state law is relevant in
determining the enforceability of the Arbitration Provision...” [Doc. 8-2, pg. 8]
Hence, under New Mexico choice of lawinmiples, this Court will apply Kansas law
unless it offends New Mexico public policy.

Under Kansas law, “[tlhree elementseate a contract: offer, acceptance, and
consideration. Additionally, iorder for parties to form kinding contract, the offer and
acceptance must manifest a mutual asseat'oreeting of the minds’ on all the essential
terms of the contract.’Howard v. Ferrellgas Partners, L.P92 F. Supp. 3d 1115, 1124
(D. Kan. 2015) (internal quotation marksdacitation omitted). Inaddition, “[t]he
parties’ mutual promises to arbitrate cige sufficient consideration under Kansas
law.” Clutts v. Dillard’s, Inc, 484 F. Supp. 2d 1222, 12841 (D. Kan. 2007).

Defendant has produced evidence dithing a legally valid and enforceable
agreement to arbitrate Plaiiff8 dispute. Defendant offedethe loan and the Agreement,
including the arbitration policyto Plaintiff, and Plaintiff acepted, thus agreeing to be
bound by the Arbitration Provision.S¢eDoc. 8-1] The terms aihe contract were set
out in the Agreement, whicRlaintiff and Rapid Cash, obehalf of its related entities
including Defendant, both signed. [Doc. 898, 9] Above Plaintf’'s signature line is a
certification stating that

[b]y signing below, [Plaintiff] acknowlgge[d] and affirm[ed] that: (1) [he]

ha[d] received and read a copy of tihgreement; (2) [hehgree[d] to the

above terms and the Agreents for Resolving Dputes; (3) there [we]re

no blank spaces appearing on tAigreement; (4) [he] underst[ood] the
language of this Agreement as itdjs presented and [he] w[as] given the



opportunity to receive this agreemt in Spanish . . . and (5) [he]
represent[ed] that, togethwith any other outstaling High Interest loans
[he] ha[d] with [Rapid Cash], the monthly payment(s) d[id] not exceed
twenty-five percent of [his]»gected monthly gross income.

[Doc. 8-2, pg. 9] The Agreement statbat the Arbitration Provision “sets forth
when and how claims . . . will be arbitratedtead of litigated in court” and that “if you
don’t reject this Arbitrabn Provision in accordance witection 1 . . . it will have a
substantial impact on the way which you or we resolve arglaim.” [Doc. 8-1, pg. 7]
Moreover, the Agreement definéslaim” very broadly, statinghat “[c]laim’ is to be
given the broadest possible meaning anduttes claims of every kind and nature,
including but not limited toijnitial claims, counterclaims;ross-claims and third party
claims. . . . It includes disputes that seekef of any type, including damages and/or
injunctive, declaratory or ber equitable relief.” [Doc8-1, pg. 6-7] Finally, the
Arbitration Provision requires both parties dgree to arbitrate disputes, and Plaintiff
agreed to pay interest ireturn for the loan. Idl.; Doc. 8, pg. 9] Thus, there was
consideration for both the Agreememid the Arbitration ProvisionClutts, 484 F. Supp.
Ed. at 1224 n.1.

As Plaintiff did not respond to DefendantMotion, Plaintiff has offered no
argument or evidence to cordret the validity or enforceality of these agreements, nor
does he argue that his claim is outside tHendien of “claim” in the Agreement. The
Court finds that Defendant has established thatparties agreed wettle this dispute

through arbitration.Seelmhoff, 203 F.3d at 764 (stating thadurts must first “determine



whether the parties agreed to arbitrate theclaims at issue” (internal quotation marks,
alterations, and citations omitted).

As to the second question, the Arbitrati®rovision is not, on its face, faulty
because it is illusory, unceaionable, or otherwgsinvalid. [Doc. 8] See, e.g., Barnes v.
Securitas Sec. Sys. USA, .Indo. 05-2264-JWL, @06 WL 42233, at *3D. Kan. Jan. 6,
2006) (stating “that an arbitration agreemahowing one party th unfettered right to
alter the arbitration agreem&n existence or its scope is illusory” (internal quotation
marks and citation omitted)ilson v. Mike Steven Motors, Ind11 P.3d 1076 (Kan.
Ct. App. 2005) (discussing factors for detemnmg whether an arbitration agreement is
unconscionable)imhoff, 203 F.3d at 764 (stating thabwsts must determine “whether
legal constraints external to the parties’ agreement foreclose the arbitration of those
claims.”).

Because the arbitration agreement in ttase is legally enforceable, the Court
must “stay the trial of the &on until such arbitration haseen had in accordance with
the terms of the agreenmtgiii’ 9 U.S.C. § 3;Adair Bus Sales, Inc. v. Blue Bird Cqar@5
F.3d 953, 954-55 (10th Cir. 1994) (holdingtht was error, under the plain language of
the FAA, to dismiss an action and orderi@abion where the moving party moved for a

stay of the action).



CONCLUSION

WHEREFORE, IT ISTHEREFORE HEREBY ORDERED that:

1)

2)

3)

4)

Defendant Ad Astra Recovery Sees, Inc.’’s Motion to Compel

Arbitration and Dismiss Action ofstay Action Pending Completion of

Arbitration is GRANTED;

The parties to proceed with arbiion as agreed to in Defendant’s

Arbitration Provision;

This matter iISTAYED pending arbitration;

The parties file a JdirBtatus Report on the status of the arbitration three

(3) months from the date of this Order and every three (3) months

thereafter.

SO ORDERED this 22" day of June, 2017 iAlbuquerque, New Mexico.
CANC QN

M. CHRISTINA ARMIJO
ChiefJudge United StateDistrict Court




