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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
MED FLIGHT AIR AMBULANCE, INC.,
Plaintiff, No. 1:17ev-00246WJI-KRS
V.

MGM RESORTS INTERNATIONAL,
and UMR, INC.,

Defendants.

OPINION AND ORDER GRANTING IN PART MOTION
FOR JURISDICTIONAL DISCOVERY, ESTABLISHING SCOPE O F
DISCOVERY, SETTING JURISDICTIONAL DISCOVERY DEADLINES, AND
DENYING PREVIOUS MOTION AS MOOT

This matter is before the Court on Defendant Med FlightAmbulance, Incs (“Med
Flight”) motion for limiteddiscovery on the issue of personal jurisdiction. [Dod. 2Kled
Flight assertst needs additional informatioto combat what it feels is a “orséded” affidavit
DefendantMGM Resorts International (“MGM"pffered in moving to dismiss under Federal
Rule of Civil Procedure 12(b)(dPoc. 21]* MGM has filed a response in oppositit; Med
Flight's discovery requegDoc. 26], and Med Flight submitted a replypoc. 28] The Court
has considered the partiesibmissions and finds thitnited discoveryis warrantedunder the
circumstances

. PROCEDURAL BACKGROUND
Med Flight commenced thidawsuit onJanuary 12, 2017 in New MexicoSecond

Judicial District Court, alleging MGMthen DefendanSierra HealthCare Optiong“Sierra”),

! This motion is styled on the docket as one to “dismiss for lack of prissecu The title is incorrect: the motion
seeks dispositive relief for lack pérsonal jurisdiction
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andDefendantUMR, Inc. (“UMR?") failed to pay it$189,500.00or medically evacuating MGM
employee Adrian Hernandez from El Paso, Texas to Las Vegas, Névadal-1, Compl., 19
1-12]. As part of his treatment, Mr. Hernandez assigned Med Flight his bemedies MGM’s
employee health plan. [Doc-11, 19]. According to the complaint, Sierra is an administrator
and/or insurer under the plan and UMR another administf&toc. 1-1, 7134]. Sierra removed
the matter to the United States District Court for the District of New Mexico on Fghtida
2017 asserting the case was preempted in its entirety undsupihemacy Clause of the United
States Constitution and tHemployee Retement Income Security Act df974 as amended
(“ERISA"). [Doc. 1].

Med Flight amended its complaint on March 10, 2qDac. 14, Am. Compl.]. Among
other things, Med Flight dismissed Sierra and narrowed disnsl toallege cause of action
arisingsolelyunder ERI&. [SeeDoc. 14, {13248 (averring that by not paying for the medivac,
MGM and UMR breached the benefits plan pursuant to 29 U.S.C. § 1132(a)(1)(B) (Count 1);
Med Flight had to engage lawyers in this matter and is threfore entitled teegstamder 29
U.S.C. 81132(g)(1) (Count II); and MGM and UMR violated 29 U.S.C. §81132(c)(1) when they
failed on three separate occasions to provide plan documents (ColntMBM moved to
dismiss the amended complaint for lack of jurisdiction on March 24, 2017 [Doc. 21]. Mkt Flig
filed the instant motio on April 7, 2017 asking the Court to grant limited discovery to

demonstratdéGM may propely be hailed into court ithe District ofNew Mexico [Doc. 24f

2 The procedural recitation omits that MGM filed an earlier motion to dsioislack of personal jurisdiction in
February 2017. [Doc. 8]. Likewise, Med Flight filed an earlier motmmjdrisdictional discovery [Doc. 16]. MGM
voluntarily withdrew its motion and Med Flight filed an amended complaihich together rendered tleemotions
moot as confirmed in a notice filed by MGM. [Doc. 25].
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[I. STANDARD

“When a defendant moves to dismiss for lack of jurisdiction, either party should be
allowed discovery on the factuasues raised by that motiorBudde v. Ling~-Temce—Vought,
Inc., 511 F.2d 1033, 1035 (10th Cit975). The decision to granjurisdictional discovery
however,is discretionary.See id Although there is a dearth of reported decisions in the Tenth
Circuit on the exercise of that discretjisome guidancexists.See Grynberg v. lvanhoe Energy,
Inc., 490 Fed. Appx. 86, 103 (10th Cir. 2012first, denyingjurisdictional discoverys only
errorif “the denial results in prejudice to a litigand® (citing Sizova v. Nat'l Inst. of Standards
& Tech, 282 F.3d 1320, 1326 (10th Cir. 20P2n this circumstance, “[p]rejudice is present
where pertinent facts bearing on the question of jurisdiction are controverted rer avheore
satisfactory showing of the facts is necessaty.” Second, the Court may properly deny
discovery where there is a “very low probability” that discovery will affaet autcome of the
issue.See Bell HelicopteTextron, Inc. v. Heliqwest Inf’'Ltd., 385 F.3d 1291, 1299 (10th Cir.
2004). Finally, the party seeking jurisdictional discovery bears the burden of proving lega
entitlement to itand demonstrating prejudice if not grante@rynberg 490 Fed. Appx al03
(citing Breakthrough Mgmt. Grp., Inc. v. Chukchansi Gold Casino & Re$@% F.3d 1173,
1189 (10th Cir. 2010)).

The Courtrecognizes thathe guidance above sets a floor, noteiling, on permitting
discovery. Nonetheless to ensure it acts withenappropriate limits on its discretion, the Court
will examine the factual issues raised in MG& motion to determine the extent to which

discovery will assist in resolving the issue of personal jurisdiction.
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[ll. PERSONAL JURISDICTION UNDER ERISA

The Cout’s evaluationnecessarilyturns onthe substantive elements of thergonal
jurisdiction analysis When a defendant moves to dismiss for lack of jurisdiction, the plaintiff
must make grima facieshowing by demonstrating, via affidavit or otharitten materials,
facts thatif true would support jurisdiction over the defendar¥lélea, Ltd. v. Jawer S/A511
F.3d 1060, 1065 (10th Cir. 2007) (citation and quotation marks omittled)Court must “accept
as true any allegations in the complaint wontradicted by the defendamtaffidavits, and
resolve any factual disputestime plaintiff's favor.” Id.

ERISA casesemploy a different jurisdictional inquirghan the traditional longrm
statute analysis because ERI8®pressly authorizes nationwidervice of processSee Peay v.
BellSouth Med. Assistance P|&205 F.3d 1206, 1210 (10@ir. 2000) (‘When a federal statute
provides for nationwide service of process, it becomes the statutmig tor personal
jurisdiction.”) (Citation omitted. Theinitial questionthereforeis not whether the defendant has
satisfied the forum state’s loraym statute or the constitutional minimkgontacts test, but
whetherthe defendanmay be found and servedanydistrict of the United State€ompare id.
(citing 28 U.S.C. 29 U.S.C. 8§ 1132(e)(®ith Wenz v. Memery Crystdd5 F.3d 1503, 15067
(20th Cir. 1995) (describing a twsiep process in which the Court “initially determine[s]
whether the exercise of jurisdiction is sanctioned by the [State’s}dongsatuté and then
considers contacts)).

Although ERISAfacially requires only sompresene in the United States, the Tenth
Circuit has rejected aingular“national contacts’approach as outside dpeocess boundsSee
Peay 205 F.3d at 1211 (“[D]u@rocess requires something niotkan the‘national contacts’
test,” which allows “a plaintiff [to]sue a defendant in any federal court in the United States,
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regardless of the defendant's contacts][.]i0. other words, to passonstitutionalmuster,“the
plaintiff s choice of forum [must] be fair and reasonable to the defendant” and “protect[]
individual litigants against the burdens of litigation an unduly inconvenient forumld. at

1212 (citation omitted).

The burden, however, is on the defenddiio show that the exercise of juristion in
the chosen forum will make litigation so gravelyfidifilt and inconvenient that [iunfairly is at
a severe disadvantage comparison to [itspbpponent.”ld. In assessing inconvenience, a court
should consider: (1) the extent of the defendamdntacts with thgforum]’; (2) “the
inconvenience”’of defendng in a forum other than the defendant’s place of business or
residence, “including (ajhe nature and ¢ant and intetsite character of the defendant’
business, (b) the defendant’s access to counsel, and (c) the distance from the defeghdant
place where the action was brought(3) “judicial economy; (4) “whether discovery
proceedings will take placautside”the defendant’s state(s); aiffl) “the nature of the regulated
activity in question and the extent of impact that the defendant’'s activities hgwedbthe
borders of his state of residence or busiridds(citation omitted).

In sum, twocategories of factual considerations will determine the outcome of the issue
and guide the prejudice analysf4) facts demonstratinly)lGM resides or may be found within
any district of the United States; (2) facts tending to demonstrate constitutiofeatness or
inconvenience.

A. Parties’ Jurisdictional Facts

Med Flight allegeshe following basis for personal jurisdiction in its amended complaint:
(1) Med Flight is a New Mexico corporation with its principal place of busimre&lbuquerque;
(2) MGM is a Delaware company with its principal place of business in Lgasy&levada and
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hasother locations in New York City, New York, Biloxi, Mississippgitlantic City, New Jersey,
Detroit, Michigan, National Harbor, Maryland, Springfield, Massachusett&),Blgnois, and
various locations in China; (3) Las Vegasoi30 miles from Albuquerqug4) Mr. Hernandez
executed amassignment of benefits document in favor cgdvFlight;(5) Med Flight submitted a
claim for payment to erstwhile defendant Sierra; and (6) MGM and UMR deniechdsifa
payment by sending written denials to Med Flight in Albuquerque. [Doc. 14, 1 1-14].

MGM submitsan affidavit fromits Vice President and General Counsel Nathiayd.
Lloyd testifiesthat (1) Mr. Hernandez is a resident of Nevada; (2) MGM has no authorization,
licenses, or registration to conduct business in New Mexico; (2) MGM has nostat e
holdings, offices, employees, representatives, service centers, bank aceodrttdephone
listings in New Mexicq and (3) has no mangers, registered agents or other individuals
authorized to accept service of procesBlew Mexico. feeDoc. 211, Lloyd Aff., 11 £16]. In
a second affidavit, Lloyd swealdGM is the plan administratoand the plans run out of
Nevada.[SeeDoc. 261, 2nd Lloyd Aff., 1157]. Whenviewed against each other, tharties
submissions do not conflict with each other and present no factual disputes that would
necessarily rguire discovery. The above, howeveés, not exhaustive of the facts to be
considered in the second step of the st&p analysis.

B. Statutory Factors

MGM concedes it mape found(and was actually served) at leastonedistrict of the
United States. Thstatutorybasis for personal jurisdiction is therefore satisfied. Although the
parties devote some time to discussing ERIS#énue factors, see 29 U.S.C. 1132(e)(2)
(allowing case to be broughin®the district wherehe plan is administered, where the breach
took place, or where a defendant resides or may be found”), personal jurisdictisaeparate
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inquiry and MGM did notsk to transfevenue On this prong of té jurisdictional inquiry, the
Court determines therns a very low probability that discovery would have any effect on the
outcomesincethis matter is undisputed
C. Peay Factors

What remainsre Peays constitutionalunfairness or inconvenience factarsd whether
discovery would be outcome determinative such that denial of Med Flight's motion would be
prejudicial In this regard the underlying recordusderdevelopedlo be fair, MGM’s lack of
property holdings, employees, eatds, representatives,clations, etcin New Mexico suggest a
lack of contact with New Mexicounder the firsPeayfactor andLas Vegas is 600 miles from
Albuquerque, which may (or may not) suggest some inconveniencer the second
consideration.Nonethelesst is unclear the extent to which defending the case in the District of
New Mexico would actually be inconnnt in light ofMGM’s worldwide operations, even if
MGM is notin New Mexicoitself. Similarly, it is unclear how litigating in New Mexico might
affect MGM'’s acess to counsehow judicial economy is disserveflthe parties continue to
litigate in New Mexico, howthe expense of discovery proceedings outside MGM'’s places of
operationswould be constitutionallyrohibitive and thewhat, if any, impacMGM’'s ERISA
activitieshavebeyond its places of operations.

The Court is mindful that MGM purports to address Beayframework in its paps.
Yet there is no recorgupport for that analysisxcept as noted aboves set forth in the Lloyd
affidavits. The remaining analysis constitutes at lestagument of attorneysyhich no matter
how persuasive, is na substitutefor factual support in the recard As MGM correctly
recognizesit, not Med Flight has the burdeto establish that litigating in NeMexico will be
“so gravely difficult and inconvéent that [MGM unfairly is at a severeishdvantage in
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comparison to [itsjopponent.”Peay 205 F.3d at 1212 (citation omitted)ndeed, the Court
could allow that burden to control and conclude that jurisdictional discovery would neitthte
outcome because MGM failed to show inconvenience. Rather than do so, however, the Court
concludes that discovery on tReayfactorscan only assist in resolving the dispositive issue.
IV. SCOPE OF DISCOVERY

The decision to allow jurisdictional discovery does not end the inquiry; the Court must
determine the appropriate scopfediscovery. In that regard, the Tenth Circuit has emphasized
“[a]s with the court's handling of discovery in other stages of litigation, in the context of a
[motion to dismisdor lack of jurisdiction], . . the districtcourt[is given] much room to shape
discovery.”Breakthrough Mgmt 629 F.3d at 11889. The Court is cognizant of the high cost
of litigation and engaging in discovery. Nonetheless, the countervailing interest of having
sufficient information to make th#hresholdurisdictionaldetermination tips the scale in favor of
allowing some limited discovery. The Court will therefore permit Med Flighpropound 15
interrogatores, 15 requests for production, and 15 estgi for adnssionon MGM. Med Flight
must narrowly tailor itsrequests to the constitutional, inconvenience factoito avoid
duplication should MGM raise venue at some point, Med Fhggy seek information related to
where the alleged breach of the plan occurred and where it is administered.

V. CONCLUSION

For the reasons stated above, the CAQRANTS IN PART Med Flight's motion for
jurisdictional discovery [Doc. # 24]. Accordingly, it ®RDERED that Med Flight may
propound no more than 15 interrogatories, 15 requests for production, and 15 requests for
admissionon MGM on or beforeJune 8 2017 The requestmust be sent together as one
package and are waidaf not sent at one time. MGIvhud respondto any discoveryn or
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beforeJuly 10, 2017 To the extent Med Flight motion fordiscoverycontained a request to
extend timeo respond to the undging motion todismiss for lack of jurisditon [Doc. 21] it is
DENIED as moot.

It is furtherORDERED that Med Flight’s first motion for jurisdictional discaye[Doc.

16], isalsoDENIED as moot.

Ll — Tptlti <t
KEVIN R. SWEAZEA J
UNITED STATESMAGISTRATE JUDGE
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