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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

LeGINA THOMAS,
TODD THOMAS,

Plaintiffs,
V. No.Civ. 12-381-JCH-LAM

Dr. MARY KAVEN, Ph.D.,

JILL STRAITS, and

Dr. ANILLA DEL FABBRO, M.D.,
in their individual capacities,

Defendants.

MEMORANDUM OPINION AND ORDER

This matter comes before the Court oa 8econd Motion for Summary Judgment and
Supporting Brief (ECF No. 77)léd by Defendants Dr. Mary Kaven, Ph.D., Jill Straits, and Dr.
Anilla Del Fabbro, M.D., (collectively, “Defendan}s’with regard to Plaintiffs’ Fourteenth
Amendment familial association claim. Theoutt, having considered the motion, briefs,
evidence, and applicable law, concludes tbafendants’ motion shodll be granted as to
Defendants Kaven and Straits for lack of personal participation in the specific constitutional

violation complained of, but the motion shaddde denied as to Defendant Del Fabbro.
FACTUAL BACKGROUND

On April 12, 2010, Plaintiffs reported a pdssi sexual assaulhvolving their 12-year-

old daughter “MT” to the Lea County Sheriff@epartment (“LCSD”). Defs.” Second Mot. for
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Summ. J. (hereinafter “MSJ”), Undisputddact (“UF”) {1, ECF No. 77. During the
investigation, MT told an officer that she wantedinjure herself. Aff. of LeGina Thomas 1 4,
ECF No. 13-5. An LCSD screening officer contptka Suicide Prevention Screening Guidelines
form from Nor-Lea General Hospital, recorditigat MT feels that there is a “threatening
environment at home,” MT had received prigsychiatric counseling, MT showed signs of

depression, and MT did not hapeevious suicide attemptSee Defs.” Ex. A, ECF No. 77-1.

MT was evaluated at Nor-Lea General Hospiédl. of LeGina Thomas 11 4-5, ECF No.
13-5. On April 13, 2010, Dr. Ronald D. Hopkifrem Nor-Lea Hospital requested a seven-day
emergency evaluation for psychiatric hospital@atat the University of New Mexico Children’s
Psychiatric Center (hereinaft “UNM Hospital”) for MT. See PIs.” Resp., UF 1 33, ECF No.
101. The Children, Youth, and Family Departme@YFD”) also investigated and told LeGina
Thomas that if she did not agree to transfer daughter to UNM Hospitéor a mental health

evaluation, CYFD would take stody of MT. Aff. of LeGinalThomas 6, ECF No. 13-5.

MT was admitted to UNM Hospital on April 13, 2010. PIs.” Resp., UF 1 34, ECF No.
101. At the time of MT’s admission, UNM Hospitptovided children withacute, inpatient
mental health services. Defs.” MSJ, UF ECF No. 77. In admitting her daughter on April 13,
2010, Mrs. Thomas agreed that MT would receiv@ental health evaltian and participate in
treatment programs based upon a determinatioheofindividual needsVoluntary Consent
Form, ECF No. 44-2. The Voluntary Consent fornifrexd Mrs. Thomas thathe had the right to
request an immediate dischargehef child from the treatmentquyram at any time, but if she
did and if a licensed psychologist or directoths residential treatment program determined that
her child needed continued treatment, on thst business day following the discharge request,
the children’s court attorney district attorney may begimvoluntary commitment proceedings.

2



Id. By signing the form, Mrs. Thomas acknodded that she understood that, if involuntary
commitment proceedings were filed, her child had a right to a court hearing within seven days
after the request for discharde. At the time of her admission, MT’s estimated length of stay

was 3-5 days. Pl.’s Ex. 4 00167, ECF No. 102-7.

Dr. Anilla Del Fabbro is a medical doctor licad in the State of New Mexico and was
MT’s treating psychiatrist during the time MT was at UNM Hospital. Defs.” MSJ, UF 1 9, ECF
No. 77. Dr. Del Fabbro knew that CYFD wantepsgchiatric evaluation d¥iT. Pls.” Resp., UF

1 54, ECF No. 101.

UNM Hospital follows a “medical model” for treatment in which Dr. Del Fabbro was the
attending physician who helthe authority for patient tré@ent, diagnosis, prescribing
medications, and authority avéhe patient’s releaseéd. UF § 8. During MT’s stay at UNM
Hospital, Mary Kaven, PhD., was a licensed clinjggychologist, and Jill Straits was an intern
and therapist in the UNM psychology departmédt.UF 1 10-11; Dep. of Dr. Kaven 28:3-5,
ECF No. 102-4.Ms. Straits was not at the time licel. Dep. of Dr. Kaven 29:13-19, ECF No.
102-4. Dr. Kaven was Ms. Straitslinical supervisor and wasesponsible for Ms. Straits’
interventions and work. Dep. of Dr. Kaven 2&, ECF No. 102-4, and 78:6-7, ECF No. 102-5.
They were part of MT’s treatment team artigiaded meetings where there was verbal input and
discussion among team membesee id. 29:13-19, ECF No. 102-4. M$&traits’ role on MT'’s
treatment team was to provitleerapy intervention. Dep. oflJBtraits 10:4-6, ECF No. 102-6.
UNM Hospital also assigned a case managafTowho, after Dr. Del Fabbro made treatment

decisions, would follow through cavailability of treaments and make appointments as needed.

1 Jill Straits is now Dr. Straits, but the Court will referhier as Ms. Straits because at the time of the incident, she
did not have that title.



See Dep. of Dr. Kaven 15:7-21, ECF No. 102-4idPrto April 14, 2010, Dr. Del Fabbro had
never seen or treated MT, nbad any of the Defendants hadygrior contact with MT, her
parents, CYFD, Nor-Lea Genendbspital, or LCSD regarding MT. Defs.” MSJ, UF § 7, ECF

No. 77.

During her intake at UNM Hospital, MT unaeent a physical evaltian that revealed
scarring on her thighs and wrists, which MT attributed to her history of cutting and self-
mutilation.Id., UF § 12. MT’s medical report indicatesattMrs. Thomas reported at some point
that one of the scars on MT’s arm was from opgra box with a knife thatlipped and cut her,
which was why Mrs. Thomas did not beleeMT was telling theruth about cuttingSee Pls.’

Ex. 4 at 00206, ECF No. 102-7.

On April 14, 2010, Dr. Del Fabbro germed an evaluation of MTid. UF  13. From
information attained through MT’s admission higtand the course of the assessment, Dr. Del
Fabbro understood that MT had reported the ¥ahg: she had suicidal thoughts, her parents
butt in too much, she attempted suicide twic¢him past, she had a history of cutting and self-
mutilation, she did not feel safe going home, she was going to kill herself, and there were guns in
the home that were not locked @ee Defs.” Ex. F 000008-09, ECF N@7-6; Behavioral Health

Notes 239, ECF No. 13-6. Mrs. Thomapaded that the guns were locked Ggeid.

That same day, on April 14, 2010, Dr. Del Fabkirst recommended to Mrs. Thomas
that MT take a selective seéomin reuptake inhibito (“"SSRI”), a psychotropic medication, to
treat MT's depression, despiteatithe psychological evaluatidrad not yet been administered.
See Dep. of Dr. Del Fabbro 70:1902ECF No. 102-1; Aff. of L&ina Thomas 1 9-10, ECF No.
13-5; PIs.” Ex. 4 at 00228, EECNo. 102-8. Dr. Del Fabbro adéd Mrs. Thomas that she
believed MT was depressed, likely schizophtereind experiencing visual and auditory
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hallucinations. Aff. of LeGina Thomas 1119; ECF No. 13-5. Dr. Ddtabbro’s assessment that
MT was experiencing hallucinationgas solely based on MT'’s rep® to her and other staff.
Dep. of Dr. Del Fabbro 64:1-65:5CF No. 102-1. Mrs. Thomas was alarmed by MT’s suicidal
ideations, but also thought she may have beemgtslhe was suicidal tavoid repercussions for
what may have been her saly inappropriate activity, and she repeatedly advised UNM

Hospital staff of that possibility. Afof LeGina Thomas |1 8, 12, ECF No. 13-5.

Dr. Del Fabbro explained that the SSRbuld help with MT’s poor grades and
behavioral issues at school, bdts. Thomas responded that Mild not haveany behavioral
issues and was daj well in school.ld. 1 10-11. Mrs. Thomas reiterated that MT had not
reported any hallucinations untibefronted about the sexual incideand she statetthat did not
give permission to administer SSRIs and warite@xplore other treatment options, including
counseling before resorting to psychotropic medication.|f 12-13. Dr. Del Fabbro was
troubled by Mrs. Thomas not Iogj open to discussion about thermeistration of SSRIs to MT.
See Dep. of Dr. Del Fabbro 74:13-75:14, ECle. 102-1; Pls.” Ex. 4 at 00207, 00221, 00228,
ECF No. 102-7; Defs.” Ex. F 000011, ECF N@-6. Dr. Del Fabbro nonetheless viewed Mrs.
Thomas as a caring mother and believed thatvefis concerned about RéTsuicidal ideation.

Dep. of Dr. Del Fabbro 834-86:8, ECF No. 102-1.

On or about April 14, 2010, Mrs. Thomas tdis. Straits that sh was refusing all
medications for MT for three main reasons: &adn antidepressants concluding an increase in
risk for suicidality, patient'istory of being a “hypochondriacahd her own belief that therapy

or other avenues of treaemt should be tried firsSee PIs.” Ex. 4 at 00221, ECF No. 102-8.



On April 16, 2010, Dr. Del Fabbro called Mrs.dfhas to express her concern that MT
reported experiencing visual and auditory hatlations for years and to recommend MT start
taking SSRIs. Aff. of LeGina Thomas { 15, ERB. 13-5. Mrs. Thomas again refused, because
her research of SSRIs on the miet revealed thegarry a black box warning from the Food and
Drug Administration and are known increase suicidal thoughasd behaviors in children and
adolescentsSee id. 11 14-16. Mrs. Thomas explained heasons for the refusal, including her
concerns about the black box warnings and malingefizeid.  16. Mrs. Thomas stated that if
she were to become confident time diagnoses and other ledmstic treatment options were
exhausted, she would considerthenrizing psychotropic medicationd. Dr. Del Fabbro was
aware of the black box warning@lt an increase in suicidaladtion for individuals as young as

MT. See Dep. of Dr. Del Fabbro 96:17-24, ECF No. 102-2.

Dr. Del Fabbro ordered psychological tagtiof MT, and Dr. Kaven and Ms. Straits
performed the psychological assessmé&et.Dep. of Dr. Kaven 29:13-19, ECF No. 102-4. Dr.
Kaven interviewed MT twice as part of the psychological evaluation, and those two times were
the only times she spoke to M. 47:10-22. Afterwards, Dr. Del Baro’s role was to review

the assessmersiee Dep. of Dr. Del Fabbro 25:7-17, ECF No. 102-1.

On April 21, 2010, Ms. Straits told Mrs. Thasithat MT might be mentally retarded.
Aff. of LeGina Thomas { 17, ECF No. 13-5. Mifiomas replied that shwas surprised because
MT had been in gifted classesl. { 18. Indeed, Dr. Kaven had nobnducted intellectual or
achievement testing because it was clear M$ waxry smart. Dep. of Dr. Kaven 87:16-22, ECF
No. 102-5. Mrs. Thomas also reported to Drl Babbro that MT was gifted and received A’s

and B’s in school. Dep. of Dr. Del Fabbro 77:17-20, 81: 19-24, ECF No. 102-1.



On April 27, 2010, Ms. Straits spoke to a CYhestigator to give an update on her
concerns regarding MT'’s parerasd reported that they did notllese she was actually suicidal,
disagreed with professional recommendationsuld/ not consider any medications despite
psychiatrist's recommendationand might not, despite their iratiagreement, follow through
with RTC placementSee Dep. of Dr. Kaven 98:20-99:11, EQ¥o. 102-5; Pl.’s Ex. 4 at 00211,

ECF No. 102-8.

Between her April 13, 2010 admission and AgB, 2010, MT remained in treatment at
UNM Hospital. Defs.” MSJ, UF 1 15, ECF N@7. At some point dung MT’s stay, Mrs.
Thomas told the hospital staff that she woudthsider placing MT in a residential treatment

facility. See PIs.” Resp., UF § 63, ECF No. 101.

On April 28, 2010, Mrs. Thomas advised UNHbspital that she intended to remove MT
from the facility against the staff's medical adviGee Defs.” MSJ, UF 1 16, ECF No. 77. An

April 28, 2010 therapy note in MT's rdeal chart from UNM Hospital stated:

Patient reported that, if she were to go koffthe scale of her suicidal ideation]
would be at an 8 and she was at a 1@aass likelihood ofhurting herself: “I
would grab a knife, grab a razor, anddwd hurt myself.” Patient stated that she
was at a 5 or 6 for wanting to kill herself if she went home, stating “I'm ready to
give up my life.” She denied having a plastating that “when | get into that
moment, the thoughts come to me and thatsit | would do.” . . . When asked
about her feeling of being “dead,” patienpoeted that it was at a 6 right now, and

if she were with her parenitswould be at a 10 still.

Id., UF § 18.
Dr. Kaven, however, stated ner medical notes for Apré9, 2010, that MT reported that
her mother told her the prior night that sheswgaing home; MT said shwas happy and denied

suicidality; MT said her mother had toldrhghe set up an appointment with a doctor and a



therapist, MT would be home lsmoled, and they were going to ¢wm family therapy; and MT
was smiling and appeared excited. Pls.” Resp., UF |1 68, 87, ECF No. 101.

On April 29, 2010, Mrs. Thomas met inrpen with Dr. Del Fablar, Dr. Kaven, and Ms.
Straits to discuss the results MfT’s psychological testing. # of LeGina Thomas { 21, ECF
No. 13-5; Dep. of Dr. Kave 71:3-23, ECF No. 102-5. During the meeting, Mrs. Thomas
continued to express her bédiethat her daughter was lgnabout suicidal ideation and
hallucinations to avoid punishment and thag¢ stas uncomfortable with medications. Dep. of
Dr. Kaven 72:7-19, ECF No. 102-5. Mrs. Thoma$d Dr. Del Fabbro that she had made
arrangements for outpatient services for MT in Lovington, New Me)8ee.PIs.” Resp., UF
19 67, 91, ECF No. 101. Dr. Kaven reported thattdayMrs. Thomas cared about her daughter,
was concerned for her well-beirgnd was trying very hard to k& decisions that she believed
to be in MT’s best interesee PIs.” Ex. 4 at 00207, ECF No. 102-Dr. Kaven wrote that Mrs.
Thomas also appeared to understand whatntea team members were saying, but lacked
openness to professional advice and placed moreitrtise advice of online forums and in her
own ability to assess MT’s psychiatric symptoms and risk for self-h@aeid. Dr. Del Fabbro
nevertheless told Mrs. Thomas that she &g emergency medical custody of MT because
she did not believe Mrs. Thomas was competenidke medical decisions on her behalf and she
had continued discomfort with discharge to regwlatpatient services at the time due to MT’s
mental statusSee Aff. of LeGina Thomas { 23, ECF No. 13-5; PIs.” UF 1 91, ECF No. 101.

On April 29, 2010, Dr. Del Fabbro placed iamoluntary medical hold on MT, asserting
that she did so for the safety of MT based on'dvsfatement that she was going to kill herself if
she were to go home&ee Aff. of Anilla Del Fabbro, M.D. {1 17-21, ECF No. 44-1; Dep. of Dr.

Del Fabbro 38:20-24, ECF No. 77-2. In making decision, Dr. Del Fabbro relied on input



from various sources, including her assessmeiDfand family dynamics, MT’s history, her
assessment of other people whteracted with MT and other pedsionals involved in her care,
and her knowledge that a child a/ihas self-harm or cutting beheawiis at very high risk for
suicidality. See Dep. of Dr. Del Fabbro 46:5-47:7, EQNo. 77-2 and 45:25, ECF No. 102-1.

Dr. Del Fabbro did not rely on MT’s psychological evaluatiSee Dep. of Dr. Del Fabbro
45:17-25, ECF No. 102-1. Dr. Del Itaro’s stated reasons foraging the medical hold on MT
were that MT said she was suicidal; she had a diagnosis of depression, a diagnosis which her
auditory and visual hallucinations supportedréhwere guns in the home; MT stated she would
kill herself by any means possible; there wasatg@t home; a child who is using self-harm is a
predictor of subsequent suicidal ideation or following through with a plan; there was no
outpatient provider in place; and Mrs. Thomaas not open at theme to discussing and

dismissive of MT’s suicidaldeation and other symptonteeid. 67:8-68:24.

Dr. Del Fabbro knew that MT had seen a celmsin the past, butever contacted MT'’s
counselor and did not know whethdil saw the counselor for depressi@e Dep. of Dr. Del
Fabbro 76:15-77:11, 80:10-24, 112:3-21, ECF Nd@®-1 to 102-2. Dr. Del Fabbro understood
that MT was not seeing a cour@ejust prior to her admissiohd. 112:3-6, ECF No. 102-2. Dr.
Del Fabbro concluded MT had a history of degsren based on MT’s reports that she had been
depressed after her adoption by her stepdad, tisat@mmon in children for a change to lead to
anxiety or depression, and that théad been a need for counseligeid. 76:15-77:11, 112:3-
21, ECF Nos. 102-1 to 102-2. Dr. Del Fabbroeagr with the diagnosis for MT of major
depressive order, but did not agree with arggdosis of early onset schizophrenia, borderline
personality disorder, or mental retardati Pls.’” Resp., UF Y 64, ECF No. 101. Borderline

personality disorder is not an appriape diagnosis for children under age iB.



At 11:19 a.m., Dr. Del Fabbro changed MB&tus on her electronic medical charge
from “Voluntary” to “5-Day Hold.” Defs.” k. G, ECF No. 77-7. At the time, a New Mexico
statute was in effect that permitted the involupalacement of a child to residential care on an
emergency basis when the person seeking the platépatieves that the dld is likely to cause
serious bodily harm to self do others during the period thatould be required to hold an
involuntary placement hearing.” N.M. Statnih 8 32A-6A-22(N). It was Dr. Del Fabbro’'s
decision to place the medical hold on MT. Aff.[axf. Del Fabbro I 19, ECF No. 44-1. Dr. Kaven
and Dr. Straits did not make the decisiomplace a medical hold on MT on April 29, 2010, they
did not place the medical hold on MT, and they wot discuss with Dr. Del Fabbro the decision

to place the medical hold. Defs.” MSJ, UF |1 24-25, ECF No. 77.

UNM Hospital provides security for its patients, and while MT was there she lacked
access to weapons and instruments for saifah Defs.” MSJ, UF 27, ECF No. 77. UNM
Hospital personnel monitored anliserved MT during her stagee id. Nevertheless, during the
time period she was on the medical hdWil reported that a peer hit heBee PIs.” Ex. 4 at

00232, ECF No. 102-8.

On April 30, 2010, Ms. Straitsalled CYFD and reported ah Mrs. Thomas came to
discharge MT against medical advice, minimized and denied MT’s symptoms, and refused to
consider medications to trelar symptoms of psychosis. PResp., UF § 71, ECF No. 101. On
May 3, 2010, MT reported that she would be de@tiin two weeks if she had to go honid.,

UF 1 72% On May 4, 2010, MT reported that “these #ne worst [suicidal ideations] | have had

since prior to admission; | am fit bust.” PIs.” Resp., UF { 73, ECF No. 101.

2 The cited portion of the record doaest exactly state what Plaintiff aste but because Defendants did not
challenge the fact, the Cowrill accept it as undisputed f@urposes of the motiogee Pls.” Ex. 4 at 00203, ECF
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Ms. Straits filed a petition for MT’sinvoluntary commitment on May 4, 2010
(“Petition”). Id., UF q 74. Dr. Del Fabbro reviewedetlPetition prior to it being filedd. The
Petition stated that MT suffefsom a mental disorder diagnosed as major depressive disorder,
recurrent severe with psychotic features, PTB&derline traits. PISEx. 4 at 00396, ECF No.
102-8. The Petition listed MT’s symptoms as exstatnts of hopelessness; “I'm ready to die;”
depression and suicidality; history of cutting;mgdains she does not feel alive; reports of
auditory and visual hallucinains of screaming, people dying arouner, seeing little girl
when she feels like cutting; feeginas if her parents and friendsntrol her; fragile sense of
identity; stated she would kill herself ifesheturned home; and dissociative symptomsThe
Petition additionally stated that the petitionéConsidered TFC—not covered by insurance.
Will not consider [outpatient] therapy given severity of presenting symptoms, patient’s
consistent statements of suiglity with a vague plaifrazor knife), emotinal impulsivity. [MT]
also requested an RTC placement repeate@ig.” Resp., UF § 75, ECF No. 101; Dep. of Dr.
Del Fabbro 161:1-162:21, ECF No. 102-3. At theetiof the completion of the Petition, the
hospital staff would not consider outpatienerdpy for MT because of the severity of her

presenting symptoms. PIRResp., UF § 76, ECF No. 101.

On May 5, 2010, UNM Hospital received noticerfr Plaintiffs’ insurance carrier that
MT’s stay would no longer be coveresbe Dep. of Dr. Del Fabbro 146:24-147:5, ECF No. 102-
2. That same day, Ms. Straits called Mrs. Thoteaisform her that she needed to pick up MT
immediately because insurance was no longgingafor MT’s treatment at UNM Hospitatee

Aff. of LeGina Thomas 24, ECF No. 13-5. Oe #tvening of May 5, 2010, Ms. Straits reported

No. 102-8 (stating that patient reported, “I'd rather go to RTC because if | go home, it will be good for a week and
then I'll want to kill myself again” and lisxg April 30, 2010 as date of service).
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that she talked with MT about having a familysien to establish a safety plan and called Mrs.
Thomas to request a family session for Thursdalyrmlay to develop a safety plan. Pls.” Resp.,
UF § 77, ECF No. 101. Ms. Straits called Mrsoiiifas on or about May 6, 2010, to tell her that
insurance would not cover Fridand she possibly could still @ get MT on Thursday for

immediate discharg&ee Pls.’ Ex. 4 at 00198, ECF No. 1027.

Dr. Del Fabbro released the medical holdMey 6, 2010 at 7:20 p.m. prior to any court
proceedings regarding the Petitidgee Pls.” Resp., UF {81, ECF No. 101. Dr. Del Fabbro
reported on MT'’s discharge paperk that, after the hold, MrsThomas had talked to her
husband and was more open to working on a safiety with the therapist and that MT was
discharged home withutpatient service$ee Defs.” Ex. B 188:22-189:18, ECF No. 77-2; Defs.’
Ex. H, ECF No. 77-8. Dr. Del Fabbro believedrgphome was an appropriate option for MT at
the time of her discharge and was not conakmadaout MT’s safety because Mrs. Thomas had
described several ways they were going to addsafety, such as locking away all guns, knives,
and medications; MT was going to keep a jouthat mom would check; MT was going to start
seeing a therapist that sheutd reach out to if she wahaving suicidal thoughtSee Dep. of Del
Fabbro 111:2-7, 115:5-25, ECF No. 102-2. Dr. Babbro did not have first-hand knowledge
where the guns were kept either before her adomssi at the time of hatischarge. PIs.” Resp.,

UF 1 65, ECF No. 101.

® Defendants argue that Plaintiffs have not shown \ilmissible evidence thatetin insurance company ever

denied coverage for MT’s stay beyond May 6, 2010, or threatened to do so, and attached medical records showing
that Plaintiffs’ insurer provided coverage through May @,M®mefs.” Reply 11-12, ECF No. 103, and Defs.’ Ex. A,

ECF No. 103-1. The Court finds that Plaintiffs provided admissible evidence through Mrs. Thomas’ Affidavit, Dr.
Del Fabbro’s deposition, and MT’s medical records demairggravhen inferences aremstrued in their favor, that

UNM Hospital and Ms. Straits were informed that Plaintiffs’ insurer would not provide continued coverage fo
MT’s continued involuntary commitment and that Ms. Straits told Mrs. Thomas that her insurance etadden

MT’s stay and that she needed to pigkMT. The Court finds that Plaintiffs’ @lence creates a factual dispute as to
whether the medical team released thedical hold, not because MT’s digal condition improved, but because

they believed her insurer might not cover her involuntary commitment after May 6, 2010.
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After MT was discharged, Ms. Straits refgat Plaintiffs had engaged in abuse and
neglect by refusing to consider medicatiared refusing face-to-face appointments until the
discharge and mentioned Dr. Del Fabbnaiedical hold as support for the repdd.  84.Dr.

Kaven completed an Incident Report after MT's discharge and submitted it to the New Mexico
Department of Health, claiming that MT had beehjscted to neglect because the parents stated MT
was lying and her suicidal ideation and auditory/visual hallucinations were for attention only, parents

refused treatment with medication, and mother discharged MT against medical mfi&bs.

Dr. Samuel Roll, Ph.D., licensed by the NBlexico Board of Psychological Examiners
in Clinical Psychology, conducted an ariad review of MT's testing dateSee Aff. of Samuel
Roll 1 3-7, ECF No. 102-9. He did not condhtt own in-person evahtion of MT, but his
review included the psychological test data emaluation, the depositions of Dr. Kaven and Ms.
Straits, and MT’s medical record3eeid. 11 6-7. Dr. Roll opines &t the psychological test data,
as a whole, does not support ttegnosis of major depressivdsorder, schizophrenia, or
clinical suicidal potentialld. 1 8(A)-(C). He further concludes that the psychological test data,
taken as a whole, are inconsistent withrcéal hospitalization, adssion to a residential
treatment center, or forced medicatitoh.{ 8(D). Dr. Roll acknowledgd that in the M-PACI, a
self-reporting measure, MT ended a large number of itemsnsistent with depression, but
that, based on a validity measure in the repaitMii’s Rorschach test results, including scores
in the Depression Index in the normal range, Hiewed the results as a whole were inconsistent
with depressionSee id. § 8(A). In concluding that MT’s test results did not support forced
hospitalization, he relied in part on Dr. Kavestatement in the M-PACI Interpretative Report
that “Supportive therapy will be the besttial vehicle for treating this child.td. { 8(D). Dr.

Roll also relied on the followindirect quotations of the testsults made by Dr. Kaven:
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a. This person appears to have suffiti psychological resources to cope
adequately with the demands beingoosed on her by internal and external
events in her life. As aonsequence, she can ordinarily manage the stresses in
her life without becoming unduly upset by them and is likely to be relatively
free from overt anxiety, tensionervousness, and irritability.

b. The client displays adaptive capacitytihink logically and coherently, and is,
for the most part, as capable assinpeople of this age of coming to
reasonable conclusions abeatationships between ents and of maintaining
a connected flow of associations which ideas follow each other in a
comprehensible fashion.

c. This young person appears to have adeqahtkties to idetify with real
people in her life. Thisability, if combined withadequate opportunity to
model herself after real people she ksowell, should faditate a clear and
stable sense of her personal identity.

d. This person is more likely than mopeople of this age to demonstrate
generally adaptive interpersormdhavior most of the time.

Id. §8(B). Dr. Roll concludes that Dr. Kavenobverall assessment of “generally adaptive
interpersonal behavior most of the time” is inconsistent with a need for forced hospitalization or

psychotropic medicationd. 1 8(D).

I. PROCEDURAL HISTORY

Plaintiffs sued under 42 U.S.C. 8§ 1983%serting that Defendants violated their
Fourteenth Amendment rights tbrect their child’s medical carand to familial association.
Thomas v. Kaven, 765 F.3d 1183, 1190 (10th Cir. 2014). Defants filed a motion to dismiss
based on absolute and qualified immunit,. This Court granted the rtion to dismiss, holding
that Defendants were entitled to qualified immuniity.

On appeal, the Tenth Circuit affirmed the dssal of Plaintiffs’ rght to direct medical
care claim, but reversed the dismissal of Plaintiffs’ familial association didirat 1198. With
respect to the familial association claim, the Tenth Circuit determined that the “infringement on

the Thomases’ right to familial association stemmed solely from the emergency medical hold the
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defendants placed on M.T. prior to the filing of the petitidil.”at 1193. The Tenth Circuit
therefore limited its assessment of the substantive due process claim to the placement of the
medical holdld. at 1195.

The Tenth Circuit then set forth the elememsessary for Plaintiffeo state a claim for
deprivation of the right of familial associatioff) Defendants intended to deprive Plaintiffs of
their protected relationship wittheir daughter; and (2) balancing Plaintiffs’ interest in their
protected relationship with thettaughter against the state’s intren her health and safety,
Defendants either unduly burdeneaiRtiffs’ protected relationshimr effected an unwarranted
intrusion into that relationshipd. at 1196. “In conducting this balang, the court will consider,
among other things, the severity of the infringatnen the protected relanship, the need for
defendants’ conduct, and possibaleernative courses of actiord.

The Tenth Circuit concludeddhthe facts of the complaistfficiently stated a claim for
deprivation of the right to familial associatidoecause Dr. Del Fabbro’s placement of the
medical hold on MT had the purpose and effegbrefventing Mrs. Thomas from removing MT
from the hospital.ld. The court determined that the cdaipt sufficiently alleged that all
defendants were involved in the decisiorretain custody of MT at the timksl.

The Tenth Circuit then turned to Defendaragjument that they are entitled to qualified
immunity because Plaintiffs failed to showiemmediate threat to MT’s life did not existl. The
Tenth Circuit reasoned as follows:

The scope of the right to familial assoaatj at least in theontext of deprivation

of parental custody in certain circumstan, is clearly estabhed. But at this

stage in the proceedings, we do not have the information necessary to determine

whether a state interest M.T.'s health and welfarexisted such that it would

have been justified for the defendamtsinfringe upon the Thomases' right to

familial association. Whether the right to familial association has been violated

requires the court to condugtfact-intensive balancinggenot ordinarily suitable
for the Rule 12(b)(6) stage. When tleets have not yet been fully brought out
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through discovery, it is difficult for theoart to adequately conduct the relevant
constitutional test....

The facts alleged in the Thomases' conmplavhen accepted as true and viewed
in a light favorable to the plaintiffs, daot show an immediate threat of suicide
had M.T. been discharged. The complaioés allege that suicidal ideation was a
basis for M.T.'s intake, diagnosis, and cauof treatment. But the complaint does
not contain facts showing M.T.'s suieidisk on April 29, the day the defendants
instituted the medical hold and allegedly violated the plaintiffs' constitutional
rights. Although the complairavers that M.T. expressesuicidal ideation on May

4, the complaint does not provide sufficient information or context for
determining the immediacy or seriousne$she suicide threaduring the course

of the seven-day hold. Moreover, the cdanmt alleges the defendants chose to
discharge M.T. because they deteminher insurance would not cover the
involuntary commitment, and not becaus medical condition improved. Thus,
to be able to adequately determineetiter officials of reasonable competence
could disagree as to the danger of k&ging M.T., the court must allow for
some factual development of the recoftie defendants will be entitled to
qualified immunity if reasonable officers could at least disagree as to the danger

of discharging M.T.

Id. at 1196-97 (internal footn@tomitted; italics added).

II. STANDARD

In order to defeat the qualified immunitiefense, the plaintifinust both “demonstrate
that the defendant’s actions \atéd a constitutionabr statutory right’and “show that the
constitutional or statutory righthie defendant allegedly violategere clearly established at the
time of the conduct at issueArchuleta v. Wagner, 523 F.3d 1278, 1283 (10th Cir. 2008)
(emphasis added). A court may exercise its diggren deciding which of the two prongs of the
gualified immunity analysis should be addressest in light of the circumstances of the case
before it.Pearson v. Callahan, 555 U.S. 223, 236 (2009). For a rigbtbe clearly established
under the second prong, “[tlhe contours of the righst be sufficiently clear that a reasonable
official would understand that whate is doing violas that right.”Albright v. Rodriguez, 51

F.3d 1531, 1535 (10th Cir. 1995) (quotation ondifteA plaintiff can demonstrate that a
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constitutional right isclearly established by referencts on-point cases from the Supreme
Court, the Tenth Circuit, or the clearly estabéd weight of authority from other circuits.

Archuleta, 523 F.3d at 1283.

On summary judgment, the court must consttierevidence in the light most favorable
to the plaintiff when conductinthe qualified immunity analysi®ehrens v. Pelletier, 516 U.S.
299, 309 (1996). If the plaintiff carries his burdenqualified immunity, the burden shifts to the
defendant to show that there are no genuine faigsiaes and she is entitled to judgment as a

matter of lawAlbright, 51 F.3d at 1535.

V. ANALYSIS
A. Dr. Del Fabbro

1. Whether Dr. Del Fabbro violated Plantiffs’ liberty interest in familial
association

The parental relationship is a constitutionally protected liberty intéresery v. County
of Riley, 522 F.3d 1086, 1092 (10th Cir. 2008). To statdaam, Plaintiffs must show that (1)
Defendants intended to deprive them of theatg@eted relationship with MT, and (2) balancing
Plaintiffs’ interest in that relationship against the State’s interest in MT’s health and safety,
Defendant either unduly burdenedaintiffs’ protected relationshipr effected an unwarranted
intrusion into that relationshihomas, 765 F.3d at 1196. The Court will examine each element

in turn.

a. Intent to interfere

Defendants contend that the record estaldithat Dr. Del Fabbro sed with the intent

to keep MT safe from self-harm, not to ineed with the parental laionship. Dr. Del Fabbro,
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however, clearly understood that placing thedical hold on MT would prevent MT from
leaving the hospital with her parents, depriving them of their relationgitiipher. Plaintiffs
have thus met their burden to show that Del Fabbro intended to deprive them of their
protected relationship in placing the medicaldhoh MT, the purpose and effect of which was
“to prevent Mrs. Thomas frommeoving M.T. from the hospital.l'd. See also Lowery, 522 F.3d

at 1093 (quotation omitted) (“The conduct or etaént must be directed at the familial
relationship with knowledge #t the statements or conduetill adversely affect that

relationship.”).

b. Balancing of interests

In balancing the rights gbarents and the State, theu€t must consider, among other
things, the severity of the infringement on t®tected relationship, ¢hneed for defendants’
conduct, and possible altative courses of actiofhomas, 765 F.3d at 1196. As for the first
factor, denying a parent thereaand custody of their child, en temporarily, is a severe
infringement on the protected relationshipdaveighs strongly in favor of Plaintiff€f. PJ ex
rel. Jensen v. Wagner, 603 F.3d 1182, 1199 (10th Cir. 2010) (@@sing parents’ interest in
associating with their childunquestionably of paramount purtance” and explaining that
forced separation of parent from child, even for short time, is a “serious impingement”). The fact
that MT was already in the stody and care of UNM Hospital,ahPlaintiffs signed a consent
form acknowledging they were informed o&tprocess by and circumstances under which UNM
Hospital might institute involuntary commitmeptoceedings, and thatetold was less than a
week does not diminish the seriousness of th@rigement of preventingarents from re-taking
custody and care of their child. The Court disagreils Defendants thathe intrusion in this

case is “minimal.”
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The State, however, has a compelling intetegbrotect the life and health of children
within its bordersSeeid. at 1198. The Court must thus examwhether Plaintis have shown a
guestion of fact existthat the need for Defendants’ conduets not sufficientlystrong, and that
other medical actions short ohzedical hold could be taken, that would not justify infringement
on the parental relationship. Defendants rely sicguitly on the undisputed fact that on April 28,
2010, the day before Dr. Del Fabbro institutedrtiezlical hold, MT stated an 8 out of 10 desire
to hurt herself and a 5 or 6 out of 10 to takedwen life. They also contend that MT’s history of
self-cutting, reported prior suicidal thoughts antérapts, and fact that MT’'s home had guns and
knives added to the reasonablenetDr. Del Fabbro’s belief thahere was an immediate need

to protect MT’s safetyhrough a medical hold.

Other evidence in the record, construed iairRiffs’ favor, creates a genuine material
issue of fact as to the immediacy and needttier medical hold and indicates that alternative
courses of action were availabllt is undisputed that on Mat, 2010, MT reported that “these
are the worst [suicidal ideations] | have hsitice prior to admission; | am fit to bust.”
Nevertheless, the very next day, when hospitdf &arned MT’s insurance would not cover her
continued involuntary stay, Ms. Straits called MFeomas to have her pick up MT and on May
6, 2010, Dr. Del Fabbro released the medicalh@onstruing the fact; the light most
favorable to Plaintiffs, a jurgould find that MT’s suicide riskn April 29, 2010 was the same or
less than that on May 4, 2010, yet Defendantsdidcbelieve the immedcy and seriousness on
the latter date justified a forced separation @iirRiffs from their child, once they learned there
were no pockets from which to pay for the stélge Tenth Circuit alredy indicated that these
allegations were significant in the analysis ofedaining whether the suicide threat was of such

immediate or serious nature jigstify the severe infringemengee Thomas, 765 F.3d at 1197
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(“Moreover, the complaint alleges the defendants chose to discharge M.T. because they
determined her insurance wduhot cover the involuntary commitment, and not because her

medical condition improved.”).

Additionally, Plaintiffs haveprovided evidence from DRoll that MT’'s psychological
evaluation did not support the diagnoses of majepressive disorder oclinical suicidal
potential or the remedy of forced hospitalian. Specifically, he points to Dr. Kaven’s
statements in the test resultattMT “appears to have sufficiepsychological resources to cope
adequately with the demands kgeiimposed on her by internal and external events in her life”
and “is more likely than most people of thiseag demonstrate generally adaptive interpersonal
behaviors most of the time.”fA of Dr. Roll 11 8(B)(a) andd), ECF No. 102-9. He opines that
Dr. Kaven's stated belief thaupportive therapys the best treatment fdMT discredits their
efforts for forced hospitalizatiorld. § 8(D). The Court recognizd3efendants have asserted
multiple grounds upon which to test the credibibfyDr. Roll and undermine the weight to give
his testimony, but at this stagiie Court must view in Pldiffs’ favor his relevant opinions.
This evidence supports Plaintiffs’ position th&T’s comments on April 29, 2010, when viewed
in conjunction with her psychogical evaluation, were not a fBaiently credide threat to
support the medical holf. Roska ex rel. Roska v. Peterson, 328 F.3d 1230, 1245-46 (10th Cir.
2003) (noting that “mere possiljif of danger is not enough fastify removal of child from
parents’ home without appropriapgocess and determining thagipltiffs alleged violation of
Fourteenth Amendment procedural due pB3C rights because factshowed emergency
circumstances did not exist to justify immati removal from home) (quoting with approval

Tenenbaum v. Williams, 193 F.3d 581, 594 (2d Cir. 1999)).
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As for the third factor in the balancing teste record shows a caring mother attempting
to make the best treatment options for lekild, who investigated the treatment options
recommended by Dr. Del Fabbro, and who healsonable grounds for disagreeing with the
proposed treatment of psychotropic medicationsyels as for believing her daughter might be
malingering. Mrs. Thomas told the medical tetmat the guns in their home were locked up.
Mrs. Thomas expressed her openness to alteenatedical treatments, before resorting to
medication. There is evidence that during theilA?0, 2010 meeting wittMT’s doctors, Mrs.
Thomas said she had arranged for outpatientntiexat and family therapwlternativetreatments
that Defendants found sufficient to support relegshe medical hold — once they were informed
that Plaintiffs’ insurance funds may have evaped. Viewing the recorth Plaintiffs’ favor,
Defendants could have pursudibse alternative ¢éatments on April 29, 2010, instead of
imposing the medical holdf. Jensen, 603 F.3d at 1199 (holding thpkaintiffs failed to show
defendant imposed an undue burden on theiiliEmelationship where state never physically
removed child from parents’ custody and state afforded parents numerous opportunities to obtain
treatment for child before it soughd remove him). The thirdattor thus supports Plaintiffs’

claim.

Weighing all the relevant evidence in Pldistifavor, a jury could find that there was no
immediate need for the medical hold, there weterr@éitive courses ofdatment, and the balance
of interests weighed against segdang Plaintiffs from their chd. Accordingly, Plaintiffs have
met their burden on the first prong of the quedifimmunity analysis of demonstrating that
guestions of fact exist as to whether Defendants violated their constitutional right to familial
associationSee Thomas, 765 F.3d at 1196-97 (concluding tHatts as alleged in complaint

sufficiently stated claim for depation of right to familial asociation, even though complaint
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alleged suicidal ideation was basis for MT’s k#adiagnosis, and course of treatment, because
other allegations in complaint, construed in miifis’ favor, did not show immediate threat of

suicide had MT ben discharged).

2. Whether the constitutional right was clearly established

It is not sufficient, however, to show only tlegenuine issue of material fact exists as to
whether a constitutional violation occurred. Defants are entitled tqualified immunity “if
reasonable officers could at least disagaseto the danger of discharging M.Td. at 1197.
Accordingly, to overcome Defendants’ qued immunity defense on summary judgment,
Plaintiffs must show that the record constl in their favor supports a conclusion that no

reasonable officer couldshgree as to the danger of discharging MT.

“The scope of the right to mailial association, at least ithe context of deprivation of
parental custody in certacircumstances, is clearly establisheldl’at 1196. At the time of the
incident, it was clearly established that Defartdacould not place a meal hold that infringed
on a parent’s right to the caradacustody of their child without ammediate health or safety
risk to that child.See id. at 1197. Plaintiffs have shown fBaient facts that undermine the
purported immediacy of the need to place a médiokl on MT and indicate that Defendants’
belief concerning the danger of releasing MT wassitaterely held or @sonable. As discussed
above, there is a material faat issue concerning whether MTmedical condition improved
over the course of the hold or whether MBicidal ideation remained unchanged and the
availability of insurance coverage was the ofalgtor that changed tcause Dr. Del Fabbro to
reconsider her commitment to forced hospital@atiA jury could find baskon the record that

there was no immediate need to place a cadiold on MT on April 29, 2010, and that Dr. Del
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Fabbro’s stated belief concernitige risk to MT upon dischargeas not sincerglor reasonably
held on April 29, 2010. Although qualified immunitygpects “all but the plainly incompetent or
those who knowingly violate the lawAnderson v. Creighton, 483 U.S. 635, 638 (1987)
(quoting Malley v. Briggs, 475 U.S. 335, 341 (1986)), Dr. Roll's opinions also place the
competence and reasonableness of Dr. Del Fabjoisigsnent at issue asfactual matter. A jury
could rely on his opinions and the record tadfithat no reasonable official, considering MT’s
entire medical record and medical history,wabfind that MT was in sufficient immediate
danger to require forced hospization, rather than lesser intrusive treatments. Defendants
acknowledge that Dr. Roll's opinions are “botlsmglited and materialDefs.” Reply 12, ECF
No. 103. Although the objective legal reasonablenesisenbfficial’'s actionss a legal question,
where the historical facts material to the isatein dispute, there is an issue for the jiRgska,

328 F.3d a 1251.

For the same reasons, Dr. Del Fabbraonca rely on SectiorB2A-6A-22 of the New
Mexico Children’s Code, which allows the inuakary placement of a chile residential care
on an emergency basis when the person seekimjabement “believes thatdlchild is likely to
cause serious bodily harm to self or to ostieN.M. Stat. Ann. 8§ 32A-6A-22(N). The evidence
construed in Plaintiffs’ favoruggests that Dr. Del Fabbro did not sincerely believe that MT was
likely to cause serious bodily harm to herself, and that even if her belief was sincere, it may not
have been reasonable based on all the medical evidence. The constitutional law was clear that an
immediate danger must exist to justify the foreegaration of parent from child. The statute
would not have prevented Dr. DEabbro from knowing that hexctions in placing a medical
hold would be unconstitutional if she had no reabbnheld belief of anmmediate danger to

the child.Cf. Roska, 328 F.3d at 1252 (stating that reli@non state statute thorizing child’s
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removal “alone could not rendéne defendants' conduct objectivekasonable, insofar as the

statute did not authorize the unconstitutional conduct in question”).

This Court recognizes the difficult situation.el Fabbro faced. At this stage, however,
the Court must view all facts amferences in Plaintiffs’ favor. A jury must resolve the material
disputes of fact that exist in this case. BecdlseCourt finds that there is evidence in the record
in favor of Plaintiffs that Isows that Dr. Del Fabbro’s placemesf the medical hold may not
have been objectively reasonable and thatorestse officials in he position would have
pursued an alternative remedy to forcedpitasization, the Court will deny Defendant Del
Fabbro qualified immunitySee Thomas, 765 F.3d at 1196-97 (suggestithat if record on
summary judgment showed that there was no immediate thredtioleson April 29, 2010, law
was clearly established that there was an insuftig&te interest in MT’s health and welfare to
justify severe intrusion of forcezkparation of parent from child}f. Suasnavasv. Sover, 196 F.
App’x 647, 657-58 (10th Cir. Aug. 25, 2006) (@enying qualified immunity on a motion to
dismiss, explaining that factuguestion of whether defendarttad reasonable suspicion that
step-grandfather posed thréathis grandchildren musie explored in depthRoska, 328 F.3d at
1250 (denying qualified immunity on Fourteenth émdment familial association claim to social
workers who removed child from home becatisey suspected his mother had Munchausen
Syndrome by Proxy and was inflicting physidedrm on her child, because record showed

child’s health and safety we not in immediate danger).

B. Dr. Kaven and Ms. Straits

“Individual liability under 8 1983 must be baksen personal involvement in the alleged

constitutional violation.’Foote v. Spiegel, 118 F.3d 1416, 1423 (10th Cir. 1997). The question is
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whether the defendant personally participatetthén“specific constitutional violation complained
of.” Henry v. Sorey, 658 F.3d 1235, 1241 (10th Cir. 2011). éfficial who causes a citizen to
be deprived of his constitutionabhts can be held liable if the official set in motion a series of
events that he or she knew @asonably should i@ known would causethers to violate a
citizen’s constitutional rights.Shell v. Tunnell, 920 F.2d 673, 700 (10th Cir. 1990) (quoting
Conner v. Reinhard, 847 F.2d 384, 396-97 (7th Cir. 1988)efendants Kaven and Straits argue
they are entitled to summary judgment because hlaeyno personal parti@gpon in the specific
constitutional violation abouivhich Plaintiffs complain, i.e placement of the medical hold.
Plaintiffs contend thaDefendants Kaven and Straits particgzhin the constitutional violation
by creating some of the medical records ammbrts upon which Dr. DefFabbro relied and by
preparing the paperwork for the hold and therlaharges of neglentade to the Stat&ee PIs.’

Resp. 1 23, ECF No. 101,

It is undisputed that Dr. Del Fabbro solehade the decision to place the medical hold on
MT, and in doing so, did not rely on the psyidwical evaluation of Dr. Kaven and Ms. Straits.
Consequently, even if Dr. Kaven and Msra8s’ psychological evaluation misdiagnosed
depression, clinical suicidal fential, and schizophreniahdse actions did not cause the
constitutional injury of which Plaintiffs contgin. The record shows that Dr. Kaven and Ms.
Straits were part of MT's medical team; thdiscussed their concerns about Mrs. Thomas’
refusal to allow administration of SSRIs and kiésagreements with the team’s diagnosis and
treatment among themselves and Dr. Del Fabdnd; they were presewhen Dr. Del Fabbro
told Mrs. Thomas that she had chosen tbgthold on MT. That evidence, however, does not
establish that Dr. Kaven and Ms. Straits sehation the events that would cause Dr. Del Fabbro

to violate Plaintiffs’ rights by placing the initighedical hold or that they knew or reasonably
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should have known that their taams would cause the holdCf. Henry, 658 F.3d at 1241
(explaining that personal participation in spec#gserted constitutional violation is essential and
holding that officer, even though she eventuallytipgated in plaintiff's detention, did not

herself engage in discriminatory conduct).

Finally, there is no evidence indicating MStraits’ actions in contacting CYFD to
complain about the Thomases’ alleged medicglaewt and helping filehe Petition caused Dr.
Del Fabbro to place the medidabld on MT. The Tenth Circuigxpressly limited the claim to
the placement of the medical hold, not seekinghaaluntary residential treatment order in state
court. Thomas, 765 F.3d at 1195. Nor is there any evideincéhe record suggesting that Dr. Del
Fabbro would have immediately abandoned hersttatito place or continue with the medical
hold had Defendants Kaven and 8saoiced objections to th&iold. Accordingly, Defendants
Kaven and Straits are entitteddommary judgment and will be dismissed from the case for lack

of personal participation in thacement of the medical hold.

IT IS THEREFORE ORDERED that Defendants’ Second Motion for Summary
Judgment and Supporting BricECF No. 77 is GRANTED IN PART AND DENIED IN

PART as follows:

1. Defendants’ motion for summary judgmentGRANTED as to Defendant Mary
Kaven, Ph.D. and as fefendant Jill Straits.
2. Defendant Mary Kaven, Ph.Dnd Defendant Jill Straits aleISMISSED WITH

PREJUDICE from the case.
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3. Defendants’ motion for summary judgmentD&NIED as to Defendant Anilla Del

Fabbro, M.D.

ORI |

UNITED STATES DISTRICT JUDGE
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