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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

VITTORIO INFANTI and
INFANTI INTERNATIONAL, INC.,

Plaintiffs, Memorandum and Order
06 Civ. 6552

- against-

GEORGE SCHAREF, et al,

Defendants.

GLASSER, United States District Judge:

Before the Court is a motion by Vittorio Infantifanti” or “plaintiff’) seeking
reconsideration of the Court’s Memorand& Order dated February 14, 2018ranting
summary judgmento defendantsanddenyingplaintiff's motion for partial summary

judgment Seelnfanti v. ScharpfNo. 06 Civ. 6552 (ILG), 2012 WL 511568 (E.D.N.Y.

Feb. 15, 2012) (“the Order”)Familiarity with the underlying facts anektensive

procedural history of tis case is presumed.

Plaintiff's motioncites no pertinent rules of civil procedure or raet case law.
However, lased on plaintiff's argumentthe Courtconstrueghis motion as one
brought pursuant to Federal Rule of Civil Proced&@¢b). For the reasons set forth

below, the motion must be DENIED.

1Plaintiff cites almost exclusively to California State LageePlaintiff's Memorandum of Law @l.’s
Mem.) at 6 (Dkt. No. 60).
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1. Plaintiff Has Presented nd'Newly Discovered Evidence”

As far as the Court can discern, plaintiff argules judgment mudbe vacatedor
“newly discovered evidence that, with reasonablge€nce, couldhot have been
discovered intimeto move for a new trial under Rule 59(bFed. R. Civ. P60(b)(2)
(“Rule 60(b)(2)") seePlaintiff's Motion for Reconsideratiomt 2 (Dkt. No.60) (“[The
motion] has been filed in part based on facts défd from those asserted on Plaintiff’s

original Motion., denominated as newly discovereadd&nce”).?

In order to succeed on a motion pursuant to Rul@i@), a movanmust meet
an “onepous standard” by showing that: 1) the newly discedeevidence was of facts in
existence at the time of the dispositive proceed®)dhe was justifiably ignorant of
those facts despite due diligence; 3) the evidese@eamissible and of such importance
that it probably would have changed the outcome; 4nihe evidence is not merely

cumulative or impeachingUnited States v. InltBhd. of Teamster,247 F.3d 370, 392

(2d Cir.2001).

Plaintiff's motion fails because plaintiff was nighorant of the evidnce.The
“‘newly discovered evidence” consists of plaintifforming his attorneyfor the first
time, of various events and conversations that occuine@d002 wherhe attempted to
borrow money from an investor, Ekmel Anda (“Andah) order to dischargthe
judgment obtained against him by George Gag%&asser”) SeeDeclaration of
Thomas L. Irwin dated February 27, 2012 (Dkt. N@)6Declaration of Vittorio Infanti

dated February 27, 2012 (Dkt. No.)pPlaintiff has knownthis information for ten

Because thenotion and memorandum of lasontains inconsistent numbering of paragraphs gages,
the Court cites to the page numbeassigned by ECRVhere the Court quotes from plaintiff's
memorandum, all errors are in the original.



years. Withholding evidence from one’s counsegtil after the judgmendoes not
render the evidence “newly discoverédPlaintiff cites no authority or justification for
this definition of “newly discovered evidence,” ncan he, for such a rule woulbe self

defeating

Plaintiff alsosubmits an affidavit from a forensaccountantecallingwork he
performed as far back as 208i@d speculating on additional eviderodfevrongdoing
that may be obtained throudinrtheranalysis of various record$SeeDeclaration of
Mario Perez dated March 4, 20(R2kt. No. 61) Mr. Perez’s recollectianarenot “newly
discovered’andhis declaration demonstratesthing more thanhat plaintiffdid not

conduct a diligent search of thiéscoveryavailable to him.

Plaintiff alsoalleges for the first time, injuries on behalf of his Angenean
business “Top Line? Plaintiff goes so far as to seek to amend his camplto add Top
Line as a plaintiff.SeePl.'s Mem. at 9. For more than a decade, plaimi#$ been awar
of his ownership of Top Line. For the reasonsfeeth previously, this can hardly be

considered new evidence.

2. Plaintiff Fails to Show Any Other Reason that Justiies Relief
Plaintiff raises a number of othargumentgshe Court construes ashaotion
pursuant to Rule 60(b)(6Jor “any otherreason that justifies relief.Becausdhe grant

of a Rule 60(b) motion affords the movant “extraiorary judicial relief, it is invoked

3“What is alleged is that Vittorio Infanti was actly engaged in running his own business, knowrhat t
time as “TOP LINE.” It was this businedsat George Scharpfinterfered with. Had Georgeagphnot
telephoned Vittorio Infanti at the Sheridan HotelArgentina, No injury would have occurred.” Pl.’s
Mem. at 8; see alsid. at 25 (“Top Line is an entity that suffered injudye to a RICO vid@tion. ... The
defendants controlled Infanti's business Top Lineatsed said business to suffer injury....").




only upon a showing of exceptional circumstancdsémaizer v. Baker793 F2d 58, 61

(2d Cir.1986) see alsd.iljeberg v. Health Sys. Acquisition Corpi86 U.S. 847, 863,

108 S.Ct. 2194, 100 LEd.2d 855 (1988)“Motions brought under Rule 60(b)(6) should
be granted onlyn ‘extraordinary circumstancéy. “The standard fogranting such a
motion is strict, and reconsideration will geneydle denied unless the moving party
can point to controlling decisions or @atthat the court overlookedmatters, in other
words, that might reasonably be expected to alherdonclusiomeached by theourt.”

Govt Employees Ins. Co. v. Hollis Medical CareCR 10 Civ.4341 (ILG) (RML),2011

WL 5507426 *2 (E.D.N.Y. Nov. 6, 2011) (quotin§hrader v. CSX Transp. In&Z0 F.3d

255, 257 (2d Cir1995). “A motion for reconsideration isot simply a second

opportunity for the movant to advance argumenteadly rejected.’Koehl v. Warden

No. 00 Civ.6499(NGG), 2007 WL 680767, at *1 (E.D.N.¥lar. 2, 2007) (internal

guotation marks omitted).

a. Second Cause of ActiofRICO
The Court grangd summary judgmenb defendants’on plaintiffs RICO claim,
findingthatthe onlyinjuriesallegedwereto the corporatiorinfanti Internationalinc.
(“the Corporation”), notnfanti, and Infanti did not have standing to bring claiars
behalf of the Coporation Becausdnfantilacked standing, the Coudid notaddress
the sufficiency of the predicate actdevertheless, in his motion for reconsideration,

plaintiff alleges numerous new predicate acts:

The Court is perhaps ignoring the fact that thexests in
this case, serious criminality, including (1) hiatg in
interstate commerce, (2) assault on Plaintiff, (3)
Embezzlement; (4) attempted murder, culprits unkn qt)
Obstruction of Justice (known actors) one of whoraynbe
wrapped into a “movig money scheme” . . . (6) Money

4



Laundering. It is respectfully argued that eachtlése
events satisfy RICO regarding Injury to Businesgpooperty
of the plaintiff . . . .

Pl’s Mem. at 15see alsad. at 16 (“[T]he court cited merely two predicatets, when
there are hundreds of said acts weekly where thees&KIl is operating out of this
bank.”). These conclusory allegations fall fardelthe standard for Rule 60(b)(6) and

are not relevant to the grounds on which summadgjnent was granted.

b. Sixth Cause of Action: Breach of Fiduciary Duty

The Court granted summary judgment to defendantplaintiff's claim for
breach of fiduciary duty on the grounds that pldfrdemonstratedio more than a
debtorcreditor relationshipvith Amboy and Scharpdnd, as a matter of law, that
relationship is not a fiduciary onén his motion, plaintiff alleges defendants comnadt
numerousriminal and tortious actagainst him.As far as the Court can discern,
plaintiff asks that th€ourt find a breach of fideiary duty as a result of these crimes.
SeePl.’s Mem. at 15 (“The Court is being asked to gaedly guard certain phrases of the
law, debtor creditor’ &to not notice the crimesmmitted by these conspirators.ig.
at 19 (“The criminal events desceb certainly transcend a mere ‘debtor creditor
relationship’excuse, and they are far in excessnoéphemeral Fiduciary
relationship.”);.id.at 22 (“Respectfully it seems that serious crimesabound, & yet
there is no fiduciary violation.”) As a matter of law and logic, even if plaintiff's
allegations were credited, it would not resuscitiateclaim. The commission of a tort or
crime against a plaintiff does not create a fidugielationshp and plaintiff's

arguments are without merit.



CONCLUSION

For the foregoing reasonglaintiffs motion for reconsideration is DENIED.

SO ORDERED.

Dated: Brooklyn, New York
March 9 2012

/sl
|. Leo Glasser, U.S.D.J.




