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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

STATEN ISLAND CHIROPRACTIC ASSOCIATES,
PLLC, DAVID C. ABRAMS, D.C., and JOHN P. PIAZZA,
D.C., and STATEN ISLAND CHIROPRACTIC
ASSOCIATES as Assignee of JOHN “DOE” and MARY
“DOE”, Nos. 1-63,

Plaintiffs, NOT FOR PUBLICATION
V- MEMORANDUM & ORDER
09-CV-2276(CBA) (VP)

AETNA, INC.; AETNA LIFE INSURANCE CO.,

AETNA HEALTH INSURANCE COMPANY OF NEW

YORK, AETNA HEALTH INC., CORPORATE HEALTH

INSURANCE COMPANY, and AETNA HEALTH INC.,
Defendants.

AMON, United States District Judge:

The plaintiffs in this action are two chir@mtors and their pro$sional corporation, who
have received claims assignments from 63 of their patients under the patients’ non-party,
employer-sponsored health plans. The plégkiave brought suit agast Aetna, Inc. and
several wholly owned subsidiariésllectively “the defendants”glleging various violations of
the Employee Retirement Income Security Ac1974 (“ERISA”) and tortiousnterference with
business relations, arising primarily out of théedeants’ alleged refusal to pay the benefits
claims that the plaintiffs have submitted to them. The defendants now move to dismiss the
complaint in full. For the reasons stated belthe motion to dismiss is granted, although the
ERISA claims for benefits and for “full arfdir review” are disngsed without prejudice.

l. BACKGROUND
The following facts are alleged in thec®nd Amended Complaint (“*Compl.”).
Certain health care providegster into contracts withealth insurance companies or

managed care organizations to become in-netaofgarticipating” provders (“PARS”). As a

member of the insurer’s network, these PARS atgrggovide services to the insurer’s enrollees
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at a reduced rate in exchange fater alia, access to the insusepatient base. Enrollees who
visit PARS are required to payly the applicable co-paymeot co-insurance under their
benefits plan, plus any fees for non-coveredises. By contrastut-of-network or “non-
participating” providers (“Non-PARS”) do not have a contract with thaquaar insurer. Non-
PARS may require their patients to pay the fulVge charge up front, after which the patients
can submit for reimbursement from their bengdlen, subject to the tesrof coverage for Non-
PAR services. Alternatively, Non-PARS mayegto accept an assignment of benefits from the
patient, which allows the Non-AHRprovider to submit requests fjpayment directly from the

plan or its insurer on the patientghalf. The Non-PAR provider may then be entitled to bill the
patient for any amount exceeding wtte benefits plan will cover.

The plaintiff chiropractors in this case arerNPARS for the health plans at issue, and
have this latter benefits-assignment arrangenvéhttheir patients. Thus, they have received
claims assignments from 63 thieir patients who are members of employer-sponsored health
plans insured or serviced by the defendants, and have submitted these claims directly to the
defendants for payment for theirpractic servicesendered. Although thegarties dispute the
exact role that the defendants played in thesétthplans, the defendants appear to concede at
this stage that the patientsagnors are members of plans governed by ERISA, and that one of
the defendants insures or services these jplas@me manner. The defendants also do not
appear to contest the \dilly of the assignments, or that the plaintiffs haveditag to bring suit
under ERISA to collect benefithat they were assigned.

The plaintiffs allege that undéne terms of the plans at igsuhe defendants agree to pay
for services performed by Non-PARBthe lesser of the billetharge or the so-called “usual,
customary and reasonable” (“"UCR”) rate, whiclkssentially the market rate for comparable

services in a particular area. (Compl. § 19. phaintiffs claim that dnopractic services are



covered when they are “medically necessary,iciwimeans that three criteria are met, “subject
to some plan limitations or exclusions”: tmember has a neuromusculoskeletal disorder, the
medical necessity for the treatment has beearly documented, and improvement is shown
within a certain amount of time aftetarting treatment(Compl. 1 35.)

The complaint does not specify the precise tioég any of the dendants play in the
health plans at issue, which are never identifigchame, and it does nate to or incorporate
the specific terms of any plan documents. Batthe plaintiffs allege generally that “[i]n
offering and administering its health cglans, AETNA assumes the role of ‘Plan
Administrator,” as that term idefined under ERISA, in thatiitterprets and applies the plan
terms, makes all coverage decisions, amdides for payment to members and/or their
providers.” (Compl. § 30.)

The plaintiffs claim that the defendants hdgagaged in a pattern and practice of
denying benefits for Non-PAR services as paftltdir] effort to increase the costs to [their]
members of going out-of-network etteby pressuring them to usenetwork providers, subject
to discounted rates and reduce/ges.” (Compl. 1 20.) The aintiffs attribute most of the
defendants’ actions to their allefygolicy of ‘pre-action review,in which virtually every claim
submitted by plaintiffs to defendants for chiropractic services to defendants’ members [is]
initially denied, additional records are requestetd] either no decision is made on the claim, the
denial is affirmed, or months later only a small portion of the claim is paid.” (Compl. § 36.)
The plaintiffs claim that as part of thisrggpaction review” proceder the defendants sent
guestionnaires to the patients “requiring therndmplete answers to lengthy interrogatories”
about the treatment they received. (Compl. {1 Ihg plaintiffs alsallege that these
guestionnaires were “designed to impute the gepdtation of the plaintiffs and insinuate

disparaging remarks about them. (Id.)



The upshot, the plaintiffs contend, is tita¢ defendants have improperly denied valid
claims for benefits, have breached the termsefétevant health plans, and have thereby also
violated various provisions of ERAS The plaintiffs also allegthat in processing the claims for
benefits, the defendants followadproper procedures and provideddequate disclosures, such
as by failing to explain the reason for advergemheinations and failing to include information
about how to appeal benefits denials. (Corfihl38, 39.) The plaintiffs submit that “appeals of
the defendant’s denials are futince the internal appeal pass does not result in a fair or
reasonable review of the services and chamayas$the defendants do not provide adequate
information concerning the exterreghpeal process.{Compl. ¥ 40.)

As a result of the defendants’ actions, thergitis claim that they have been steadily
losing patients who participaie the defendants’ healfflans and have expended many
additional resources on disputingetbenefits denials, causingdrificant loss of revenue and
income.” (Compl. 1 42.) The plaintiffs also @iéethat the defendantattions have interfered
with their ability to “establish business relationishw . . patients and other sources of referrals.”
(Compl. 193))

Although the plaintiffs’ preciseauses of action are at timgifficult to discern, they are
asserting various claims for unpaid benefits aguitable relief under BBA, plus a claim for

tortious interference with businessat®ns under New York state law.

. STANDARD OF REVIEW
To withstand a motion to dismiss for failugestate a claim, “a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief fflaugble on its face.”

Ashcroft v. Igbal, 129 S. Ct. 1937, 1949 (2009)dting Bell Atl. Corp. v. Twombly, 550 U.S.

544, 570 (2007)). A complaint that contain$yditabels and conclusions” or “a formulaic



recitation of the elements of a cause of actudhnot do.” Twombly, 550 U.S. at 555. Neither
will a complaint that contains only “naked asgei{s]” without “furtherfactual enhancement.”

Id. at 557.

Igbal identifies a “two-pronged” approachdetermining the sufficiency of a complaint.
129 S. Ct. at 1950. First, courts can “begind®antifying pleadings thabecause they are no
more than conclusions, are not dat to the assumption of truthld.; see Harris v. Mills, 572
F.3d 66, 72 (2d Cir. 2009) (“[A]lthough a court staccept as true aif the allegations
contained in a complaint, that tenet is inappliedab legal conclusionsnd [t]hreadbare recitals
of the elements of a cause of action, suppdrtechere conclusory statements, do not suffice.”
(internal quotation marks omitted)). Seconeytban then identify whether the complaint,
stripped of its conclusorgleadings, “plausibly give[s] rise tm entitlement to relief.”_1d. “A
claim has facial plausibility when the plaintffeads factual content that allows the court to
draw the reasonable inference that the defeinddiable for the misconduct alleged. The
plausibility standard is not akio a ‘probability requirement,’ but it asks for more than a sheer
possibility that a defendant hasted unlawfully.” 1d. A couts consideration on a motion to
dismiss is “limited to facts stated on the facéhaf complaint, in documents appended to the
complaint or incorporated in the complaint by refece, and to matters which judicial notice

may be taken.” Allen v. WestPoint-Pepgk Inc., 945 F.2d 40, 44 (2d Cir. 1991).




1. DISCUSSION

A. ERISA Claims

i. Claims for Benefits und®9 U.S.C. § 1132(a)(1)(B)

All five of the plaintiffs’ ERISA claims apgar to be pursuing “unmhbenefits” as the
primary form of relief, although nowhere in thexggaint do the plaintiffs cite to the relevant
ERISA provision for the recoveryf benefits, 29 U.S.C. 8§ 32(a)(1)(B). (See Compl. 11 54,
64, 71, 78, 85.) However, plaintiffmve stated clearly in their opjitosn brief that “one . . . of
the claims for relief plaintiffs seek is esseltyigection 1132(a)(1)(B) eims for plan benefits,
that is, payment for services already rendé¢odthe Patient members by the Chiropractors.”
(Pls. Opp. at 6.) Moreover, the defendants théraseconcede that “thessence of plaintiffs’
[ERISA] claims . . . is the recovery of plaenefits under 29 U.S.C. § 1132(a)(1)(B) . . . .”
(Defs. Mem. 14.) For the reasonsttfollow, to the extent that ary all of the plaintiffs’ claims
for “unpaid benefits” are brought undern132(a)(1)(B), they are dismissed.

Under 29 U.S.C. § 1132(a)(1)(B), “[a] civilttan may be brought . . . by a participant or
beneficiary . . . to recover benefits due to hinder the terms of his plan, to enforce his rights
under the terms of the plan, ordiarify his rights to future befiies under the terms of the plan.”
The statute also expressly provides that dioacnay be brought against an “employee benefit
plan ... as an entity,” and that “[a]nyorrey judgment under this subchapter against an
employee benefit plan shall be enforceable only against the ptaneattity.” 1d. at § 1132(d);

see Chapman v. Choicecare Long Island Digglitlan, 288 F.3d 506, 509-10 (2d Cir. 2002).

The Second Circuit has repeatesigted that “[ijn a recovery of benefits claim, only the plan
and the administrators and trustees of the plan in their capacity as subk heldg liable.”_Id.

at 509;_Leonelli v. Pennwalt Corp., 8828 1195, 1199 (2d Cir.1989) (citing 29 U.S.C. §

1132(d)(2));_see also Crocco v. Xerox Cof®7 F.3d 105, 107-08 (2d Cir. 1998) (only the plan,



“the designated Plan administrator” or “a Plan trustee” can be liable for benefits due under 8§
1132(a)(1)(B)). Under ERIS the plan “administrator” is a terof art, referring to “the person
specifically so designated by thertes of the instrument under which the plan is operated,” or “if
an administrator is not so designated, tl@@ponsor.” 29 U.6. § 1002(16)(A).

Here, none of the plans asue are named as defendaatsl the plaintiffs have not
argued that any of the defendanta iglan trustee. Furthéhe complaint does not appear to
allege that any of the defendants are specificadiyed as the plan administrator in any of the
plan instruments themselves, and the plaintiEf/ge not appended to the complaint any plan
documents to that effect. Rather, the complaint vaguely asserts that “AETNA assumes the role
of ‘Plan Administrator,” as that term is definedder ERISA, in that it irerprets and applies the
plan terms, makes all coverage decisions,modides for payment to members and/or their
providers.” (Compl.  30.) Adral argument, where defense caelrevgued repeatedly that the
defendants are not the named plan administréterplaintiffs indicated that they were not
bringing a claim based on the plan documents’ &resignation, but rath@rere asserting that
it is immaterial “what they dethemselves” because “as the company with the discretion to
review and decide and ultimately pay the claims” the defendants meet a more substantive
definition of plan administrator. (Transcript Oral Argument, July 26, 2011, at 14:20-18:11.)
The plaintiffs’ opposition brief draws upon case laflecting “that there is some disagreement
among courts in this circuit reghng the propeparties to a recovery of benefits claim under

ERISA.” Schnur v. CTC Comm’ns Corp., 621 F. Supp. 2d 96, 109 (S.D.N.Y. 2008) (internal

guotation marks omitted).
One line of authority indicatdébat only the named plan adnstriator, the plan itself, or

the plan trustees may be sued for benefits u8de.32(a)(1)(B). In Lee v. Burkhart, 991 F.2d

1004 (2d Cir. 1992), the Second Circuit held thaingarance company could not be liable under



8§ 1132(a)(1)(B) for failing to provide participantsth accurate plan descriptions because it was
not named as the plan “administrator” under §2(@6)(A), and thus did not incur the duty to
provide plan descriptits to participants. Id. at 1010-11. In aobtnote, the court expressly
noted its disagreement with th& and 11" Circuits, which had held “that under certain
circumstances a party not designated as anrastnaitor may be liable for failing to furnish a
plan description.”_Id. at 1010 B. The_Lee court also observedtlone “potential impediment”
to the plaintiffs’ claims was that “ERISA permgsits to recover benefits only against the Plan
as an entity.”_Id. at 1009 (internal quotation marks omitted).

Later, in_Crocco, the Second Circuit addressbdther an employer could be liable in an

ERISA suit for the recovery of benefits are the employer, while not named as the
“administrator” by the plan, had “control, indatly, over the administration of the plan” and
thus was a sort of “de facto co-administratot37 F.3d at 107. The court answered this
guestion in the negative, holding that “tleasoning—if not necessarily the holding—of Lee
precludes employer liability, asde facto co-administratan a suit brought under [§
1132(a)(1)(B)], where the employer has designatpthn administrator inccordance with 29
U.S.C. § 1002(16)(A).” 137 F.3d at 107.

In light of this Second Circuguidance, several district casihave effectively applied a
bright-line rule that only the specifically desigea “plan administrator’—or the plan itself or its
trustees—can be liable in an ERISA suit for benefiter example, in Schnur, the court held that
an insurance company could notliabdle in an ERISA benefitslaim, even though it “apparently
exercised some discretion and authority in makiegefits determinations,” because it was not

the designated plan administrator. 62B&pp. 2d at 106-07. In Del Greco v. CVS Corp., 354

F. Supp. 2d 381 (S.D.N.Y. 2005), the court noted tregh“Entity that provide services to a plan

! The duty to provide summary plan descriptions is likevpisced only on the plan’sdministrator” as defined in
29 U.S.C. § 1002(16)(A)._See 29 U.S§8.1021, 1024; Lee, 991 F.2d at 1010.
8



does not become_a de facto plan administraabidiunder ERISA,” and held that “[s]ince [the
defendant] was not the named plan administratorgéild not be sued for denial of benefits.”

Id. at 384; see also Warren Fgaonst. Corp. v. Guardian Life Ins. Co. of America, 639 F.

Supp. 2d 371, 380 (S.D.N.Y. 2009); Stevenson v. Tgtb(US) Inc. Supplemental Executive

Retirement Plan, 2006 WL 2827635, at *4 (S.D.N.Y. 2006).

Several decisions in this cuit, however, have held that a claim for benefits may survive
a motion to dismiss where the complaint alketeat an insurer “actually controlled the
distribution of funds and decide¢hether or not to grant benefiteven where that insurer was

not the named plan administrator. Ameriddedical Assoc. v. United Healthcare Corp., 2002

WL 31413668, *6 (S.D.N.Y.2002); see also SheehaMet. Life Ins. C02002 WL 1424592, at

*2 (S.D.N.Y. June 28, 2002); Cole v. Aetna Life & Cas., 70 F. Supp. 2d 106, 115 (D. Conn.

1999).

This Court finds more persuasive the viefithe court in SchnurThat court observed

that it had “considered these authorities and fthds the better view, consistent with the
language of the statute, is that an insurer tBRISA plan is generally not a proper defendant in
a recovery of benefits claim wds it meets the statutory detiion of ‘administrator’ under the
Act.” Schnur, 621 F. Supp. 2d at 109. The Seddincuit has asserted that liability for the
recovery of benefits extends oritythe plan and to “administratoasd trustees of the plan in
their capacity as such,” Chapman, 288 F.360&, and Crocco appears clear enough in its
conclusion that liability for berfigs extends only to those “ptaadministrators” who meet the
technical definition of 29 U.S.C. §1002(16)(AAlthough the Second Circuit may one day wish
to revisit the limitations it has placed on fve@per defendants to § 1132(a)(1)(B) benefits

claims, see Cyr v. Reliance Standard Life Ins. Co., 642 F.3d 1962i(92011) (en banc)




(reversing prior precedent and holding that § 1a82{(B) liability extends to non-administrator
insurance company), that taskist properly before this Court.
The Court is also mindful that in muciithe case law supporting its analysis the

designated plan administrator svaentified, which is not the cadere._See, e.qg., Crocco, 137

F.3d at 106, 107-08; Schnur 621 F. Supp. 2ZtD&t Del Greco, 354 F. Supp. 2d at 384.
However, it is sufficiently clear from the wongj of the Complaint, the plaintiffs’ opposition
brief, and the statements made during oral agqirthat the plaintiffs are not asserting that
discovery of plan documents would reflect ttied defendants meet the ERISA definition of
“plan administrator” to which the Court is adlmggi The plaintiffs alsbave not requested leave
to amend their complaint so as to clearly allédgd one or more of the defendants meet that
definition. Rather, the plaintiffare urging this Court to adoptdifferent definition of “plan
administrator” that lies outside 81002(16)(A).

The Court declines to do so. Dismissall@se claims is therefore appropriate on the
grounds that a benefits claim under § 1132(a)(13@inst a so-called “plan administrator”
must, at a minimum, offer factual allegations ttiat defendant meets the particular definition of
that term under ERISA’s statutory standards as outlined above.

Given the somewhat unusual posture of thaise, however, in which none of the relevant
plan documents have been placed before thetCadismissal without prejudice is appropriate
on these claim$. Although the plaintiffs may have effiaeely conceded that they do not believe

the plan documents name anytlod defendants as the “administrg’ it is somewhat unclear

2 In support of their motion, the defendants have submitted an example agreement betwedreatefaidants

and one of the assignor's employ&rhich specifically states thatetlemployer remains the sponsor and

administrator of the self-funded planisgue. (See Domurad Aff., Ex. B).n8é the plaintiffs have not expressly

relied on the terms of this agreement in the complaint—indeed, the plaintiffs’ argument has been that the terms
formally designating the “plan administrator” do not mattére-Court is not certain that it could properly consider
this document as “integral” to the complaint on a 12(b)(6) motion, and that issue has not been adequately briefed.
Cf. Int'l Audiotext Network Inc. v. AT&T, 62 F.3d 69, 71-72 (2d Cir. 1995); Canal+ Image UK Ltd. v. Lutvak, 773
F. Supp. 2d 419, 427 (S.D.N.Y. 2011). Regardless, as the plaintiffs have not propeihaipled tefendants are

the named plan administrator, the Court need not consider this document.

10



why the defendants did not simply submit evidecmetaining the identity of the relevant plan
administrators and move for summary judgmertius, in an abundance of caution and in light
of many benefits claims underlying the complaihg Court dismissesdttlaims for benefits
under § 1132(a)(1)(B) without prejudite.

Since dismissal of the benefits claimsvithout prejudice, the Court will address the
defendants’ other proposed groutidisdismissal. The defendargsgjue that, even setting aside
the issue of the proper definition of “plan adratrator,” the plaintiffsclaims cannot survive

Igbal/Twombly review because “the benefits clagnffer from complete lack of specificity as

to the terms of the plan applidatio even one of the 63 assigsiathe nature of the chiropractic
services that were rendered; and whether saclices were covestainder the terms of the
particular participant’s plan.(Defs. Reply Mem. at 6.)

Although the complaint here is no modektdrity, and the plaintiffs seemingly could
have provided some detail regarding the typeseofices rendered and how those services fell
within the plans’ terms of coverage, the compldioés appear to allege thhe relevant benefits
plans provide coverage of cbpractic services rendered by NBARS at the UCR rate when
“medically necessary,” meaning “(a) the membas a neuromusculoskeletal disorder; (b) the
medical necessity for treatment is clearly wimented; and (c) improvement is documented
within the first two weeks or within 30 dagfter modification of treatment is there is no
improvement within two weeks.{Compl. { 35.) The plaintiffs sb allege that defendants have
“unreasonably den[ied] plaintiffglaim submissions” and “failed to pay valid claims.” (Compl.
19 50, 60.) The complaint can be read to altegethe plaintiffs have submitted claims for
chiropractic treatment that met the coverage catefithe plans at issue, and those claims were

improperly denied. Further, the plaintiffs have appended to the complaint the names and policy

% Neither the parties nor the Court adsrevhether, in a properly pleaded cld@nbenefits, the plaintiffs would also
be entitled to “coinsurance amounts and interest back to thehadr claims were origally submitted.” (Compl.
54.)

11



numbers of their patient-assignors, which waulake it perfectly easy for the defendants to
ascertain the claims history apthn coverage for each patient from their internal records.

The Court is mindful that a plaintiff should rae able to force a defendant into a fishing
expedition of costly discovery involving multitudetclaims and beneficiaries on the basis of a
poorly pleaded and confusing complaint. Hoes the law does not require that an ERISA
plaintiff append voluminous materials to their connpig@imply to state a valid claim. The Court
would not be inclined to dismiss these clasmaply because the complaint does not allege
sufficient facts regarding whether the servictered to these patients were covered by the
terms of the plans. Such a matter wdwddbetter left fosummary judgment.

The defendants also argue that the plaintifige not adequately alleged that they have
exhausted their administrativemedies. “[T]he federal courtsncluding this Circuit--have
recognized a ‘firmly established federal policydang exhaustion of admistrative remedies in

ERISA cases.”_Paese v. Hartford Life afsccident Ins. Co., 449 F.3d 435, 443 (2d Cir. 2006)

(quoting_Kennedy v. Empire Blue Cross & Bl8h&ield, 989 F.2d 588, 594 (2d Cir. 1993)).

However, “[d]efendants who give inadequatéiceof the right to administratively appeal a
denial of benefits are thusgmuded from . . . asserting failure to exhaust administrative

remedies as a defense.” Veltri v. BuildiService 32B-J Pension Fund, 393 F.3d 318, 324 (2d

Cir. 2004). Here, the complaint alleges, for eglamthat “[rlequests to defendants for . . .
instructions on how to initiate stdard internal and external aggis . . . have been denied.”
(Compl. 1 38.) The Court believdsat this allegation is suffici¢mo survive a motion to dismiss
on exhaustion grounds.

In sum, the Court will dismiss the benefitaims without prejudice on the grounds that

they are not properly brought agaiftste plan [or] the administratofsr] trustees of the plan in

12



their capacity as such.” LeoneB87 at 1199. The Court will now turn to the remaining claims
that can be construed as something othean thclaim for benefits under § 1132(a)(1)(B).
ii. “Summary Plan Description” Claim

The first cause of action asserts a clainfddng to “provide accurate plan documents in
violation of 29 U.S.C. § 1022.” (Compl. Head#&eceding  43.) Defendants argue that the
plaintiffs withdrew any claintelating to SPDs at a May 28, 20dénference before Magistrate
Judge Pohorelsky, where plaintiffs’ counsel statedave no problem sang at this point we
have no problem with the summary plan desmipbecause we’re not making that claim in the
complaint.” (Transcript oStatus Conference before Magistrate Judge Pohorelsky, May 28,
2010, at 20:14-16.) In the plaintiffs’ oppositidhey acknowledge that “plaintiffs have
withdrawn that part of the First Cause of Actreferring to the summary plan descriptions set
forth in 29 U.S.C. § 1022.” (PIs. Opp. 6.)

Accordingly, any other claim with respt to the SPDs is deemed withdrawn.

lii. Breaches of Fiduciary Duty

The plaintiffs’ second, thirdpurth, and sixth causes of action allege breaches of
fiduciary duty under ERISA, specifically, “failute act in accordance with plan documents in
violation of 29 U.S.C. § 1104(a)(1)(D),” “violaigy the fiduciary duty of care imposed [by] 29
U.S.C. § 1104(a)(1)(B),” and “violating the fiduciary duty of loyalty imposed by 29 U.S.C. §
[1104(a)(1)].” (Compl. 1 55-78.) The plaintiffs claim that as a result of these alleged breaches,
they are entitled to “unpaid béfts,” as well as “declaratoryral injunctive relief” and “removal
of AETNA as a breaching fidiary.” (Compl. {1 64, 71, 78, 88.)

Under ERISA, “a ‘person is a fiduciary withspect to a plan,’ral therefore subject to
ERISA fiduciary duties, @ the extent’ that he or she ‘exies any discretionary authority or

discretionary control respecting management’ efgtan, or ‘has any discretionary authority or

13



discretionary responsibility in the administratiaf’'the plan.” _Varity Corp. v. Howe, 516 U.S.

489, 498 (1996) (quoting 29 U.S.C. § 1002(21)(AAn ERISA fiduciary has a duty of loyalty,
which requires that he “discharge his duties wigpeet to a plan solely in the interest of the
participants and beneficiaries.” 29 U.S.C. § 1a0d(). An ERISA fiduciary also has a duty of
prudence, which requires thaethduciary act “with the carekill, prudence, and diligence
under the circumstances then prevailing thatuglgmt man acting in a like capacity and familiar
with such matters would use in the conduct of an enterprise of a like character and with like
aims.” 29 U.S.C. § 1104(a)(1)(B). ERISA fiduees must also act “in accordance with the
documents and instruments governing the plaofar as such documents and instruments are
consistent with” various ERISA provisiorZd U.S.C. § 1104(a)(1)(D). The defendants
conceded at oral argument that “[i]n certaispects, they are a fiducyd under the plans they
service. (Transcript of Oral Argument,18:21-22.) The defendants make a persuasive
argument that these plaintiffs have not propstated a claim for relief under ERISA.

The Court has already dismissed plaintiffs’ claims for benefits under § 1132(a)(1)(B),
and that conclusion holds true even if the claamesstyled as breaches of fiduciary duties. See
Varity, 516 U.S. at 512 (notingah§ 1132(a)(1)(B) “specifically provides a remedy for breaches
of fiduciary duty with respect to the interpaon of plan documents and the payment of

claims”); Keir v. Unumprovident Corp., 200L 3566878, at *8 (S.D.N.Y. 2010). Thus, the

only other provisions under which the plaintiésuld claim relief for fiduciary breaches are
§ 1132(a)(2) and (a)(3).e8 _Crocco, 137 F.3d at 107 n.2.

ERISA § 1132(a)(2) provides that an “action may be brought . . . by a participant,
beneficiary or fiduciary forgpropriate relief under [29 U.S.€.1109],” which in turn makes
ERISA fiduciaries who breach thaduties “personally liable tmake good to [the] plan any

losses to the plan resulting from each such breawhto restore to such plan any profits of such

14



fiduciary which have been made through usessets of the plan by the fiduciary,” and which
authorizes “such other equitalderemedial relief as the courtay deem appropriate, including

removal of such fiduciary.” 29 U.S.C. 8§ 1109(&). Massachusetts Mutual Life Insurance Co.

v. Russell, 473 U.S. 134 (1985), the Supreme Cweld that the fiduciary duty imposed by §
1109 runs to the plan, not to individual benefi@s, and that “recoveifgr a violation of §
[1109] inures to the benefit of the plan as a whole.” Id. at 139; see also id. at 144 (“[T]he entire
text of § [1109] persuades us that Congressididntend that section @uthorize any relief
except for the plan itself.”). Thus, individuzeneficiaries can only seek relief under 8
1132(a)(2) and § 1109 on behalf oéthlan as a whole, not oreihown behalf._Lee, 991 F.2d
at 1009 (“Russell therefore bars plaintifferfr suing under Section [1132](a)(2) because
plaintiffs are seeking damages on their own belnalf on behalf of the Plan.”); Schnur, 621 F.
Supp. 2d at 111-12 (under § 1132(a)(2) “Plaintiffy be entitled to bring suit to enforce
fiduciary duties owed to the Plan and its beriafies as a group, bubyaappropriate monetary
relief is owed to the Plan, nBlaintiff as an individual”).

Here, the complaint speaks only of individlesses to the plaintiffs arising out of
defendants’ alleged actions irliiag to pay benefits, placing plaiffs’ claims into pre-payment
review, and providing plaintiffs ith improper notice of the right t@ppeal denied claims. There
is “no effort to align [theplaintiffs’] cause with tht of other Plan participants or beneficiaries or

to suggest that Defendants’ misconduct harthedPlan as a whole.” McGuigan v. Local

295/Local 851 I.B.T. Employer Group Pensi@lan, 2011 WL 3421318, at *3 (E.D.N.Y. 2011);

see Russell, 473 U.S. at 142 n.9 (noting “Congnet&sit that actions for breach of fiduciary

duty be brought in a representativapacity on behalf of the plas a whole”); L.I. Head Start

Child Development Servs v. Economic Oppaity Comm., 634 F. Supp. 2d 290, 298 (E.D.N.Y.

2009) (“Courts have interpretedgtprovision to mean that ingfcase of a fixed benefits plan,

15



any recovery for a violation undsection [1109] inures tthe benefit of the plan as whole, and
thus, such actions must be brought in a repreeateapacity on behalf dhe plan rather than
for the benefit of any particular individual”). Acrdingly, to the extent they seek relief under 8
1132(a)(2), the plaintiffs’ claims are dismissed.

The plaintiffs also claim to seek “declamgt@nd injunctive relief related to enforcement
of the plan terms” under 8§ 1132(a)(3), in ortterclarify rights to future benefits or
reimbursements” and “to prevent defendants frmnpaying Plaintiffs in the future.”_(See
Compl. 1164, 71, 78; Pls. Opp. at 6.) Under 8 1)82(aa participant, beeficiary or fiduciary
may bring an action “(A) to enjoin any actfmactice which violateany provision of this
subchapter or the terms of the plan, or (Bylitain other appropriate equitable relief.” See

Frommert v. Conkright, 433 F.3d 254, 269 n.13 (2d Z006) (“[C]laims by plan participants

for breach of fiduciary duties arise under 8§ [1132](a)(3).”)
Although styled as requests for equitable relief, however, the plaintiffs are simply

recasting their claims for the provision of btse In Varity Corp. v. Howe, 516 U.S. 489

(1996), the Supreme Court noted that 88 1132(a){d)(5), ERISA’s “catchall” provisions, “act

as a safety net, offering appropea@quitable relief for injuriesaused by violations that § [1132]
does not elsewhere adequately remedy.” 1d1at S'he Court went on to state that “we should
expect that where Congress provided adequagd fer a beneficiary's injury, there will likely

be no need for further equitable relief, iniethcase such relief normally would not be
‘appropriate.” Id. at 515. Thuspurts have consistently refusidorder injunctive relief that

has the practical effect of ordeg the provision of benefits under the plan, because such relief is
available under § 1132(a)(1)(Bn Frommert, for example, tigecond Circuit held that where
plaintiffs essentially seek “recalculation of thieé@nefits consistent with the terms of the Plan,”

such a claim “falls comfortably within the scope8of1132](a)(1)(B) . . . [and] there is no need .
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. . to also allow equitable relief under 8 [11@2{3).” 433 F.3d at 270. The court noted that
“[w]hile the plaintiffs seek t@xpand the nature of their claimy couching it in equitable terms
to allow relief under § 502(a)(3), the gravanaoéithis action remains a claim for monetary

compensation and that, above aflegldictates the relief avail@sl 1d.; see also Kendall v.

Employees Retirement Plan of Avon Products, 561 F.3d 112, 119 (2d Cir. 2009)(“despite

Kendall's assertions to the contrary, many ofd#al's claims are effectively claims for money

damages outside the scope of § 1132(a)(3)”); Krauss v. Oxford Health Plans, Inc., 517 F.3d 614,

630 (2d Cir. 2008) (“In order tstate a claim under ERISA saxti[1132](a)(3), ‘the type of
relief a plaintiff requests must . be equitable.” Claimsfanoney damages are therefore not

cognizable under [that sectioh{quoting Coan v. Kaufman, 457 F.3d 250, 264 (2d Cir.2006));

Gerosa v. Savasta & Co., Inc., 329 F.3d 317, 32L{2dR003) (“In determining the propriety

of a remedy, we must look to the real naturéhefrelief sought, not its label.”) (citations
omitted).

The thrust of the complaint in this casdhat the defendantsve “failed to follow
proper procedures in denying the [plaintiffs’]iolgs] for benefits, which resulted in an improper

denial of benefits owed . . . under the termghefPlan.” Biomed Pharmaceuticals, Inc. v.

Oxford Health Plans (N.Y.), Inc., 775 F. Supp. 2d 730, 738 (S.D.N.Y. 2011). “[A]ldequate relief

for these claims is plainly available undexc8on [1132](a)(1)(B).”_Id. The fact that the
plaintiffs have currently lmught their § 1132(a)(1)(B) clainagjainst the wrong defendant does
not alter the fact that reliefas available to them undeiatrsection._See Keir, 2010 WL
3566878 at *8 (“The fact that the Plaintiffs hawat brought a § [1132]jél)(B) claim does not
alter the fact that benefits are the gravamerlaintiffs' remaining requst for relief and that
redress is available undef®L32](a)(1)(B).”);_Schnur, 621 Supp. 2d at 112 (also rejecting

fiduciary duty claim against insurer because “claims for damages payable directly to the plan
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beneficiary must be sought und®r U.S.C. 1132(a)(1)(B), and nom a breach of fiduciary duty

theory”); Klecher v. Metro. Life Ins. Co331 F. Supp. 2d 279, 288 (S.D.N.Y. 2004) (rejecting

plaintiff's attempt to “repackagleer unsuccessful breach of fidusialuty claim to evade both 8
1132(a)(1)(B)’'s . . . and 8 1132(a)(2)’s requiremenj[s]'he plaintiffs certainly should not be
allowed to evade the requirements of § 143A()(B), including theules regarding proper
defendants, simply by parrotingettanguage of 8§ 1132(a)(3). Acdngly, the plaintiffs’ vague
requests for declaratory and injunctiedief under § 1132(a)(3) are dismissed.

Finally, the plaintiffs requeshe defendants’ “removal &seaching fiduciary,” also
purportedly under 8§ 1132(a)(3). As initial matter, in claiminghat the Court should remove a
fiduciary, the plaintiffs appedo be invoking language fro81132(a)(2). The Court has
already held, supra, that because the plaintiishat acting on behalf dhe plan as a whole,
they are not entitled to relief undimat provision. The plaintiffsite to no authority whereby a
court may order the removal of a fiduciary en@ 1132(a)(3) on behaif individual plan
beneficiaries—let alone with respect to sevdaen benefit plans at once. Indeed, as the
defendants point out, it would seem that th@leyers and plans entities would be necessary
parties to any such action. & blaintiffs have not made any arguments in support of this
requested relief in their opposition papery] ghus the claim must be dismissed.

In fact, the plaintiffs have made no effort to clarify any of the equitable relief they are
seeking, but rather focus their briefing almost ehtion their claims for @ benefits. “[I]t is
not for the Court to speculate as to what dettay or injunctive reliéfa represented party is

seeking under this complex statutory scheme. Biomed Pharmaceuticals, 775 F. Supp. 2d at 736.

The Court therefore need nainsider hypothetical circumstanagsder which an entity in the
defendants’ position might be liable for some farhequitable relief under § 1132(a)(3), as the

plaintiffs have not articalted any such claim here.
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The Court dismisses the claims for edoigarelief in Counts Two through Six of the
complaint. To the extent the allegations in #hosunts are relevant goclaim for benefits under
8§ 1132(a)(1)(B) they are dismissedwut prejudice as provided above.

iv. “Full and Fair Review”

The fifth cause of action alleges that the ddémnts denied the pldifis a “full and fair
review” of their claims under 29 U.S.C. 8§ 1133. described previously, the plaintiffs allege
that the defendants “placed piaifs’ claims into pre-payment review, sent onerous and
unnecessary guestionnaires . . unsuspecting patients, provideaproper notice of the right to
review of denied claims, made appeals of valid claims futile, and ultimately failed to pay valid
claims.” (Compl. 163.) The plaintiffs also akethat the defendants “fail[ed] to disclose the
‘specific reasons’ for benefits dials,” “fail[ed] to disclosalata and/or methodology used to
determine . . . reimbursement,” and “provid[ed] bgqilate explanations, if any at all, for claim
denial.” (Compl. 19 69, 82.)

Section 1133 requires “every employee bin@n” to “provide adequate notice in
writing” regarding the specific reasons for benefits denials, and to “afford a reasonable
opportunity to any participant whelaim for benefits has beenniked for a full and fair review
by the appropriate named fiduciary of the demi denying the claim.” 29 U.S.C. § 1133.
Allegations that the defendahas “mishandled” benefits claims “through nondisclosure,
misleading statements, and untimely responsesi@peopriately charactexed as claims for a
full and fair review under 8§ 1133. Krauss, 517 FaB830. “A full and fair review concerns a
beneficiary's procedural rights, for which tgpital remedy is remand for further administrative

review.” 1d.; see also Pastore v. Witcor@oSeverance Plan, 196 Fed. App’'x 18, 21 (2d Cir.

2006) (remedy for inadequate explanation of decision to deny benefits is remand (citing Quinn v.

Blue Cross and Blue Shield Ass'n, 161 F.3d 472, 4770f¥. 1998)). Here, however, the

19



plaintiffs make clear that thegre not seeking to have their ol remanded, because they argue
remand would be “futile.” (Compl. | 84; Pls. Opp. at 11.)

Courts have in some instances held thagreliemand would be futile, it is not necessary.
However, futility has seemingly been appliedhis context to mean that remand is not
necessary because the claimamiesrly not entitled to bené$i. See Krauss, 517 F.3d at 630;

Giordano v. Thomson, 564 F.3d 163, 167 (2d Cir. 2008igner v. Metropolitan Life Ins. Co.,

2011 WL 2638143, *18 (S.D.N.Y. 2011). The Couraigare of no compable authority, and
the parties have cited noneggesting that in such circurasices 8§ 1133 creates a remedy for

damages against the insurer. See SmiBhampion Inter. Corp., 220 F. Supp. 2d 124, 128-29

(D. Conn. 2002) (“Defendant correctly notes thatl83 does not give rise goprivate cause of
action for compensatory or punitive relief... [T]he usual remedy for a violation of § 1133
would be equitable in nature, such as remandiamifs’ claims for benefits to the LTD Plans
administrator or fiduciary foa ‘full and fair’ review.”)

Accordingly, because the plaintiffs seekmatary relief, rather than a remand, the Court
concludes that such a causeaofion is not tenable. The claim for “full and fair review” is
therefore dismissed. However, @eurt will dismiss this claim ithout prejudice, given that the
defendants appear to concede that, were thetiflaito seek a remand remedy, one or more of
them might be the proper partydach an action in their capacayg “designee[s]” of the plan
administrator. (Defs. Mem. at 24.)

B. StatelL aw Cause of Action

The seventh and final cause of action akegelaim for “tortious interference with
business relations.” (Compl. 11 91-94.) Therlffs allege thain preemptively denying
claims and seeking pre-payment review the defetsdaterfered with theiability to treat and

establish business relations wjthtients and other sources diereals. Defendants argue that
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this claim is preempted by ERISA and thatany event, the amended complaint fails to
establish a cause of action under state law.

Both the parties have requested that, evémeifCourt decides that the state claim is not
ERISA preempted, it neverthelagtain supplemental jurigdion over this claim under 28

U.S.C. 8 1367 and decide it on the merits oivNérk state law._See Mauro v. Southern New

England Telecomm., Inc., 208 F.3d 384, 388 (2d Z000) (district court did not err in

exercising supplemental jurisdioti over state law claims everiafdismissing federal claims
because “[d]eclining jurisdiction over the state-law claims in this case would have furthered
neither fairness nor judicial effency, nor did those causes of antrequire the district court to

resolve any novel or unsettlessues of state law”); Kasltkar v. Bluestone, 2007 WL 2809874,

at *2 (S.D.N.Y. 2007) (“[1]t is appropriate to erscise supplemental jurisdiction to rule on the
merits of Plaintiff's state clais notwithstanding the dismissaltbe federal claims, because all
of the claims arise from the same set of opeedtiets . . . and because the interests of justice
would not be served by requiring Defendamppose those claims in a new state court
litigation.”).
i. ERISA Preemption

According to its preemption clause, “[EREshall supersede any and all State laws
insofar as they may now or hereafter relatartp employee benefit plan.” 29 U.S.C. § 1144(a).
As the Supreme Court has stated, “any state-lasecafiaction that dumates, supplements, or
supplants the ERISA civil enforcement remedy totd with the clear cagressional intent to

make the ERISA remedy exclusiaad is therefore pre-empted&etna Health Inc. v. Davila,

542 U.S. 200, 209 (2004). Accordingly, “[a] gt@bmmon law action which merely amounts to
an alternative theory of regery for conduct actionable under R is preempted.”_Diduck v.

Kaszycki & Sons Contractsinc., 974 F.2d 270, 288 (2d Cir.1992), abrogated on other grounds
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Gerosa, 329 F.3d at 322-23, 327-28. ERI#eEmption provision does not, however,

foreclose every state action that has somecetin an ERISA plan._See, e.qg., Geller v. County

Line Auto Sales, Inc., 86 F.3d 18, 23 (2d.C%96) (“The plaintiffs' coomon law fraud claim,

which seeks to advance the rights and expecstoeated by ERISA, is not preempted simply

because it may have a tangential impact on erepl@enefit plans.”); Connecticut General Life

Ins. v. Pataki, 1997 WL 128492, at *4 (S.D.N297) (finding no preemption because “the
[ERISA-governed] plan [is] onlyhe context in which this gardenariety [state law cause of
action] . . . occurred”).

To the extent that the plaintiffs seakipaid benefits” as relief for the tortious
interference claim, they are clearly preendptéSee Compl. 194.) The Supreme Court has
emphasized that where plaintiffs “bring suit otdyrectify a wrongfutenial of benefits
promised under ERISA-regulated plans,” sactions are preempted by ERISA’s section 1132.

Davila, 542 U.S. at 214; see Pilot Life 180. v. Dedeaux, 481 U.S. 41, 56 (1987) 56 (“[T]he

civil enforcement scheme of ERISA makesatlits intention thadll suits brought by
beneficiaries or participants asserting ioyper processing of claims under ERISA-regulated

plans be treated as federal qigest governed by § [1132](a).”Aetna Life Ins. Co. v. Borges,

869 F.2d 142, 146 (2d Cir. 198@)L]aws that have been ruled preempted are those that provide
an alternative cause of action to employeeasotlect benefits protected by ERISA.”).

Furthermore, even as to the plaintitffiaims for damages beyond benefits—such as
damages caused by the loss of business reveneesatise of action alleged in this case still
“relate[s] to” the employee benefidans at issue. The plaintifése in essence alleging that the
defendants improperly reviewed and deniezirthlaims, which were submitted under ERISA-
governed plans, for the purpose of discouraging Aetna members from seeking chiropractic

treatment at Non-PAR provider3.o find the defendants liable this context would necessarily
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require analyzing the propriety of the actionsytiook in processing claims for benefits under

the terms of the plans, thugally implicating the arena of ERAS See Stevenson v. Bank of

New York Co., Inc., 609 F.3d 56, 61 (2d Cir. 200@)ting that considations in preemption

analysis include whether resolution of the claieqlire[s] a court to review the propriety of [a]
. . . determination of benefits under such a planfould effect “the actual administration” of a
plan). Although styled as inference into the relationship tiseeen the chiropractors and their
patients, the claim is still fund@entally linked to the denials benefits and the defendants’
methods of handling claims. c&ordingly, “interpretation of the terms of [the] benefit plans
forms an essential part” of the cause of actaod potential liabilitywould be inextricably
bound up with “the particular rigén and obligations establigthéy” those plans and by ERISA
itself. Davila, 542 U.S. at 213. The Court doeshaye hold that torius interference claims
will always be preempted by ERISA. In this casace the plaintiffs’ @dim is targeted at the
same substantive and procedural concerasERISA addresses, it is preempted.
ii. Validity Under New York Law

Even if the Court were to find that thettous interference clen were not preempted, it
clearly fails under state law. @lplaintiffs concede that theyvenot pleaded interference with
existing contractual relations, budther “tortious interferese with_prospective business
relations.” (Pls. Opp. at 12) (emphasis addda).make out such a claim under New York law,
a plaintiff must prove tha{(1) it had a busines®lationship with a thirgharty; (2) the defendant
knew of that relationship and intentionally integewith it; (3) the defendant acted solely out of
malice, or used dishonest, unfair, or improper rsgeand (4) the defendant's interference caused

injury to the relationship.” Carvel Corp. Moonan, 350 F.3d 6, 17 (2d Cir.2003). In all but the

most egregious circumstances, “dishonestiondr improper means” must amount to

misconduct that constitutes either a crime oinalependent tort. S&earvel Corp. v. Noonan, 3
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N.Y.3d 182, 190-91 (2004). If th@wduct at issue is not “criminal independently tortious,” a
plaintiff must typically prove tht the “defendant engage[d]eonduct for the sole purpose of

inflicting intentional harm.”_Id. at 190; see WIB. Collision. Inc. v. Allstate Ins. Co., 728 F.

Supp. 2d 205, 215 (E.D.N.Y. 2010) (“In the yearssi€arvel, courts have been reluctant to
find non-criminal or non-tortious conduct nonetrss sufficiently malicious or culpable to

satisfy the ‘wrongful mean®lement.”); Friedman v. Coldwater Creek Inc., 551 F. Supp. 2d 164,

170 (S.D.N.Y. 2008). A motive of “normal economidfseterest” is inconsistent with a sole
purpose of inflicting intentional harm. Canf@brp., 3 N.Y.3d at 190. Moreover, the New York
Court of Appeals has emphasizedttthe type of wrongful econompressure that may give rise
to tortious interference liability must be “directedt at the plaintiff itselfput at the party with
which the plaintiff has or seeks have a relationship.”_Id. at 192.

Here, the plaintiffs’ allegations themsehst®w that, at most, the defendants acted to
further their own economic self-interest by paymd fewer claims or encouraging patients to
use in-network providers._(See, e.g., Compl. § 77.) The plaintiffs do not argue that the
defendants’ conduct was somehow dniah. In their opposition papers, they cursorily assert that
the defendants’ conduct may have amounted to thefttfraud or misrepresentation,” but make
no effort to support that claim. In any evgthe complaint does nestablish a claim for
common law fraud, as there are no allegationsttigatiefendants misrepresented a material fact

or that the plaintiffs relied on such a migregentation._See Abu Dhabi Commercial Bank v.

Morgan Stanley & Co. Inc., 651 F.Supp.2d 15580 (S.D.N.Y. 2009) (reciting elements of

common law fraud).
Furthermore, most of the conduct that thenlffs are contesting, namely the manner in
which the defendants processed the plaintiffs’ benefits claimspmbaslirected at the plaintiffs

themselves. The complaint itself implies thatplantiffs’ patients have not been harmed at all:
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instead, the plaintiffs renderéde chiropractic services and then assumed the obligations of
obtaining payment directly from the insurance camps. The patients do not appear to have
incurred any additional obligations or hanips beyond their normal co-payment. The only
conduct directed at the patients were the folignguestionnaires thatlegedly required the
patients “to complete answers to lengthy intgatories designed to impute the good reputation
of the plaintiffs and insinuate disparaging rensaakout them.” (Compl. § 37.) The plaintiffs
do not argue, and the complaint does not establighttiese questionnairesnstitute the tort of
defamation, and requiring patients to fill out mtgatories concerning the basis for treatment
does not rise to the level 6irongful means” that would constitute tortious interference.

In sum, the Court holds that the plaintif&sate law claim is preempted. Alternatively, it

fails as a matter of law, and is dismissed.

C. Conclusion
Accordingly, the defendants’ motion to dismiss the complaint is granted in full. This
dismissal is with prejudice, witthe exception of the plaintiffslaims for benefits under 29
U.S.C. § 1132(a)(1)(B) and thalaim for “full and fair review’ which are dismissed without

prejudice. The Clerk of Court is directexlenter judgment and close this case.

SOORDERED.

Dated: Brooklyn, New York
March 12, 2012
Is/
Hon.CarolB. Amon
ChiefUnited StateDistrict Judge
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