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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________________ X
IAN FELMINE,
Plaintiff, NOT FOR PUBLICATION
MEMORANDUM & ORDER
-against- 09-CV-3768CBA)(JO)

THE CITY OF NEW YORK, DETECTIVE
MARTIN RUANE, Shield No. 6170, DETECTIVE
JULIO FRANCO, Shield No. 2564, DETECTIVE
THOMAS MARKHARDT, Shield No. 6869,
SERGEANT JOSE BORRERO, Shield No. 5477,
“JOHN DOE” and “JANE DOE”,

Defendants.

AMON, Chief United Stads District Judge.

Plaintiff lan Felmine has filed suit muant to 42 U.S.C. § 1983 and § 1985 alleging
various deprivations of constitutional rights,vesl as various state law causes of action. The
plaintiff's claims arise from hiarrest and prosecution for the attempted murder of Max Mazile
on October 30, 2006. The plaintifias arrested following statements made by Mazile to the
police, and was subsequenthgicted for attempted murder on the grand jury testimony of
Mazile and another witness. On June 10, 200%ever, the King’'s County District Attorney’s
Office voluntarily dismissed the case, citing fhet that Mazile wasincooperative and did not
wish to proceed. This action followed. The defendants now move for summary judgment
asserting various defenses, inchglihat the plaintiff's claims fail as a matter of law, are time-
barred, or that the defendants arétkea to qualified immunity.

The plaintiff also moves to amend his conmtigprincipally to assert claims against

Assistant District Attorney AllanAlexander. For the reasons sthaherein, the Court grants the
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defendants’ summary judgment naotiin part and denies it in gga The plaintiff’s motion to

amend his complaint is denied in full.

THE DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

SUMMARY AND BACKGROUND

On October 30, 2006, a large fight broke outhi@ parking lot of the Brooklyn Museum
involving students from nearby &b Barton High School. Duringghncident, Max Mazile was
stabbed to the left side of his upper chestofuDecl., Ex. 10, at 155.) Mazile was admitted to
the trauma unit of the King’s County Hospitalr@er and was discharged November 4, 2006.

On the night of the incident, police officansluding Detectives Ruane, Markhardt and
Franco went to the Kings Countospital to interview MazileThe parties dispute whether the
officers conducted one or two interviews. Conml&ollow Up Informationals from the night
of the incident, signed by Detective Ruane, inichat the Ruane condudtevo interviews that
night. During the first interview, the reports iodie, Ruane learned that “a perp by the name of
lan stabbed the C/V in the chest believing tlvewds involved in the fight . . . The C/V states
that he heard that the fight was over a Haitian fiteq this perp lan $pon last week.” (Kunz
Decl., Ex. D, at 2.) The reporssate that Detective Ruanethinterviewed a school safety
officer at Clara Barton High Schqalho stated that the persomevspit on the Haitian flag was
named lan Felmine._(ld. at 3) Accordinghe report, Detective Ruane then conducted a check
in the precinct’'s photo manager, and procwguhotograph of seventeen-year-old lan Felmine
from a previous arrest. _(Id. at 4.) Another Complaint Follow Up indicates that Detective Ruane
re-interviewed Mazile at roughly 11:00 p.end showed him the photograph, at which point,

“the C/V positively identified the perp as the one who stabbed him.” (Id. at5.)



Mazile testified at his deposition that omge interview with th police occurred on the
night of the incident. During thatterview, he states that a&as shown a picture of Felmine and
informed the officers that the individual in thkotograph was in crowd that surged toward him
before he was stabbed. (Uzoh Decl., Ex. 5, a83296-97.) He testifiethat he never told the
officers that he was “stabbed in the chest by’land that he wasn’t aware that the fight was
about a Haitian flag._(Id. at 33-34Mlazile initially testfied that he told the officers on the night
of the incident that he saw the individual in gfetograph with a slimjlger object. (Id. at 40,
93.) However, he later statechtthe did not tell the officerdaut the object when they spoke
that night. (1d. at 95.)

Later that same evening, gproximately 11:30 p.mthe four defendant officers went to
Felmine’s apartment. When they arrived, Faks mother, Estlyn Briggs, answered the door.
Ms. Briggs told the police that Feine lived in the house, and tpelice then asked to see him.
In his deposition, Detective Ruatestified that Ms. Briggs then gave affirmative consent for the
officers to enter. (Uzoh Decl., Ex. 6, at 10In)her deposition, Ms. Briggs stated only that
when the officers asked to see Felmine, shen&difher] back, let go of [the] door” and walked
to Felmine’s room. (Uzoh Decl., Ex. 8,3.) Felmine was arrested at that time.

According to Felmine’s version of the everda unidentified civilia assaulted him with
a two-by-four on October 30, 2006 sometimeradt®&0pm, near the Baklyn Museum. (Uzoh
Decl., Ex. 4, at 118-24.) After thdeged assault, Felmine statesrb@ home and went to sleep.
(Id. at 135-37.) He did not seek any medicalttremt for his injuries at that time, and awoke
when the officers arrived to arrest him. (Id2&6, 137.) According to Felmine, in the course of
arresting him the officers handcuffed him unrsseeily tightly and neeatedly shoved him,

running him into the precinct wadind causing him to hit his head the door to the police car.



(Id. at 218-221.) He also argubsit he requested medical treatihon the night of his arrest
and was denied it. (Uzoh Decl., Ex. 4, at 183.) At his deposition, Detdrtigne testified that
Felmine did not appear to have any injuries. (Uzoh Decl., Ex. 6, at 107.)

Detective Ruane interrogated Felmine dgrihe early morning hours of October 31,
2006. It is undisputed & by this point the officers had receiveformation that the fight at the
museum may have arisen out of a dispute whehaine spit on a Haitian flag. Felmine stated
to the Detective that he was involved in andecit involving a Haitiaflag earlier that week;
though, he says he never mentida@yone spitting on the flag.d(lat 155-56.) According to
Felmine, he told Ruane that he was at the Bygokluseum on the day of the incident, and that
he was with an individual named Kareem Barrd¥d. at 151, 179.) Barrow had been arrested
at the scene of the incidentpossession of a knife. Accorditma police report, an eyewitness
identified Barrow as the attacker of a secwointim who had been ¢un the face during the
altercation. (Kunz Decl., Ex. B.)

Later that day, Detective Ruamvas interviewed by the Kingsounty District Attorney’s
Early Case Assessment Bureau and signed ayf@lomplaint against Felmine, which charged
him with attempted murder andhetr offenses. Felmine was taki® Central Boking, met with
an attorney, and appeared fos mitial arraignment where bail waet and a grand jury date was
scheduled for a few days later. In thelyarorning hours of November 1, 2006, Felmine was
taken to the emergency department of Lohanisd College Hospital, where he was diagnosed
with a contusion to his right elbow and abrasion his right forehead. (Uzoh Decl., Ex. 15, at 3-
4.) He then was sent back to the prediadeep until a bus could transport him to Rikers

Island.

1 On December 11, 2008, Assistant DigtAttorney Allana Alexander infored the Supreme Court, Kings County,
that when tested for DNA analysis, the blood on the knife found on Kareem Barrow did not match that of the second
victim. (Uzoh Decl., Ex. 16, at 2.)
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Assistant District Attorney Allana Alexandspoke directly to th victim, Max Mazile,
just days after the incideand took video testimony that speesented to the grand jury on
November 3, 2006. Mazile testified at his deposition thaA& did not prepare him for his
testimony in any way, but simply came to thepitad, set up the viderecorder, and asked
Mazile questions about what happened. (UzeblDEXx. 5, at 17,48.) In Mazile’s grand jury
testimony he stated that he saw Felmine asgfartgroup that chased him, and that he saw
Felmine swinging a slim, silver object at hixka (Uzoh Decl, Ex. 13, at14-15.) The only other
witness who testified against Felmine was alieiviwitness named Wilguens Dorval. Dorval
told the grand jury that he saw Felmine chasitazile with a screwdriver, and then join a group
in kicking and punching Mazile. (Uzoh Declk.ER21, at 16.) None of the defendant officers
testified before the grand jury.

Prior to recording Mazile’s grand jurysttmony, ADA Alexander spoke with Dorval at
the hospital and discovered that he had beayawitness to the fights at the museum. (Uzoh
Decl., Ex. 7, at 29-39.) It is qisted exactly what was said betn the two of them, but Dorval
testified in his deposition that the ADA putegsure on him and his friends to give her
information about Felmine by telling them that Felmine was dangerous and could hurt someone
else. (Uzoh Decl., Ex. 9, at 39-4Morval then agreed to testithe next day before the grand
jury. He stated in his deptisn that when he met to prage with ADA Alexander immediately
before giving his grand jury testimony, she tbich to say he saw Felmine with a screwdriver,
even though Dorval claims he only heard this fact secondhand flarsatt the hospital._(Id. at
53-55.) Dorval does not dismuthat he was present aetimcident and saw Felmine

participating in the fighting.



On November 3, 2006, the Grand Jury indidtetimine on charges including attempted
murder, assault, and criminal possession of a weapon. (Uzoh Decl., Ex. 35.) On June 10, 2009,
the Kings County District Attorney’s Office movéal dismiss the charges against Felmine due to

lack of cooperation on the part oktlwitnesses. (Uzoh Decl., Ex. 20.)

Il. STANDARD OF REVIEW

Defendants move for summary judgment, segklismissal of the complaint in full.
Summary judgment is appropriatehe pleadings, deositions, answers iaterrogatories, and
admissions on file, together with the affidavitsaify, show that there is no genuine issue as to
any material fact and that the moving party istledl to judgment as matter of law. Fed. R.

Civ. P. 56(c); accord Celotex Corp. v. Catrett, 477 U.S. 317, 322 23 (1986); Belfi v. Prendergast,

191 F.3d 129, 135 (2d Cir. 1999). The Court’s functiomoisto resolve disputed issues of fact
but only to determine whether there is a genigeee of fact to be tried. See Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). “Credibility determinations, the weighing of the

evidence, and the drawing of legitimate inferences from the facts are jury functions, not that of a

judge.” 1d. at 255; see alsaschl v. Armitage, 128 F.3d 50,58d Cir. 1997) (“[C]redibility

assessments, choices between conflicting versibtige events, and the weighing of evidence
are matters for the jury, not for theuwrt on a motion for summary judgment.”).
The court is required toewv the evidence in the light siofavorable to the nonmoving

party. See Adickes v. S.H. Kress & C808 U.S. 144, 157 (1970). Nevertheless, the non-

moving party cannot rest on meréeghtions or denials but musistead set forth specific facts

showing there is a genuine issue for triald AR. Civ. P. 56(e); Nat'l Westminster Bank USA v.

Ross, 676 F. Supp. 48, 51 (S.D.N.Y. 1987) (“[S]petoon, conclusory allegations, and mere



denials are not enough to raise genuine isstiesct.”). A motion for summary judgment
requires the party bearing the bund# proof at trial “to make ahowing sufficient to establish
the existence of an element essential to thdy'pacase . . . since a complete failure of proof
concerning an essential element of the nonmovimnty'paase necessarilgnders all other facts
immaterial.” Celotex, 477 U.S. at 322-23. Nagme issue exists urde there is sufficient
evidence favoring the nonmoving pafty a rational trier of fact téind for that party. If the
evidence is merely colorable, or is not sfgaintly probative, summary judgment may be
granted._Anderson, 477 U.S. at 249-50 (citations omitted).

In order to maintain an action pursuangt®983, a plaintiff mustllege two essential
elements. First, “the conduct complaineamfst have been committed by a person acting under

color of state law.” Pitchell v. Callan, F33d 545, 547 (2d Cir. 1994). Second, “the conduct

complained of must have deprived a persongbits, privileges or immunities secured by the
Constitution or laws of the United Statesd. 1Section 1983 itself creates no substantive rights,
[but] . . . only a procedure for redress for thprdation of rights estaldhed elsewhere.” Sykes

v. James, 13 F.3d 515, 519 (2d Cir. 1993) (citing City of Oklahoma City v. Tuttle, 471 U.S. 808,

816 (1985)).

[I. THE INDIVIDUAL DEFENDANTS

A. The Statute of Limitations as to Defendants Markhardt and Borrero

The defense argues that because the plaintiff failed to amend his complaint to name
defendants Markhardt and Borrero before tharetion of the statute of limitations, claims
against those defendants musdiemissed. The plaintiff doe®t dispute that the claims
against these two defendants wbhbe otherwise time-barred, kargues only that the defendants
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are equitably estopped from asserting a statuliengation defense, because the defendants were
aware of the officers’ names and prevented thapff from obtaining them in time to amend
his complaint before the limitations period expired.

Claims under § 1983 are governed by the statulienitations and tolling rules provided

by the analogous state law. Board of Reg@nfTomanio, 446 U.S. 478, 483-92 (1980). In New

York, the applicable statute of limitations iseh years. Soto v. Brooklyn Corr. Facility, 80 F.3d

34, 35 (2d Cir. 1996); see N.Y. C.P.L.R. 8§ 214(bhe statute of limitations accrues “when the

plaintiff knows or has reason to kmmf the injury which is the Isas of the action.”_Singleton v.

City of New York, 632 F.2d 185, 191 (2d Cir. 1980). However, because the plaintiff was
seventeen at the time of his arrest, the statulienitations for claims accruing during that event
was “tolled” until his eighteenth birthday @ecember 9, 2006. See N.Y. C.P.L.R. 8§ 208. The
limitations period for these claims therefor@iead on December 9, 2009. The plaintiff's claim
for malicious prosecution did notdpe to accrue until the date of favorable termination of the
criminal proceedings—June 10, 2009—and so the limitations period will not expire until June

10, 2012, See Heck v. Humphrey, 512 U.S. 477, 48@:994). The plaintiff's Second Amended

Complaint was filed on January 18, 2010 and thedirst pleading t@add Markhardt and
Borrero as defendants. (Uzoh Decl., Ex. The issue is thus whether equitable estoppel
prevents defendants Markhardt and Borrero frasirrg the statute of limitations for all claims
other than malicious prosecution.

A defendant may be equitably estopped famsgerting the statute of limitations as a
defense “in cases where the ptéf knew of the existence dfis cause of action but the

defendant's conduct caused [the plaintiff] to détabringing his lawsuit.”_Cerbone v. Int’l

Ladies' Garment Workers' Union, 768 F.2d 45,ZDCir.1985); see also Keating v. Carey, 706




F.2d 377, 382 (2d Cir.1983). “To invoke equitablppel, a plaintiff must show that: (1) the
defendant made a definite misrepentation of fact,ra had reason to believhat the plaintiff
would rely on it; and (2) the plaintiff reasdsiarelied on that misrepresentation to his

detriment.” Buttry v. General Signal Corp., B8d 1488, 1493 (2d Cir. 1995) (citing Heckler v.

Cmty. Health Servs., 467 U.S. 51, 59 (1984))coscealment of material facts is a sufficient

“misrepresentation” to satisfy the first prongtbé test._Smith v. Smith, 830 F.2d 11, 13 (2d Cir.

1987).

On September 24, 2009, Magistrate Judge Oeenstdered the defendants to identify
the police officers “involved in the arrest at igsno this litigation”no later than October 23,
2009. (Uzoh Decl., Ex. 46.) A letter from de$e counsel to the phdiff's counsel, dated
October 2, 2009, contained only the name of Detedkuane, and stated that the City was not
able to identify any other indigtuals who had been involved irethrrest at that time. (Uzoh
Decl., Ex. 48.) On October 8, 2009, the plaingifounsel notified defise counsel that his
client knew that there were multiple officers invedivin the arrest and was seeking the additional
names. (Uzoh Decl., Ex. 49.) Itis uncledrether defense counsel ever responded to this
request. The plaintiff claims he received tholice reports from his arrest on October 21, 2009.
These reports revealed the involvement afedve Franco, who was timely added to the
complaint® (Pl. 56.1 Stmt. at  164.) In an aihtated December 17, 2009, the plaintiff’s
counsel again inquired for additional officershmas and was told by defense counsel that they
would be produced as quickly as possikfldzoh Decl., Ex. 52.) This communication took
place, of course, after the limitations period bladady expired. Defense counsel produced the

names of all four officers in a letter ddtéanuary 13, 2010. (Uzoh Decl., Ex. 53.) The

2 While Detective Markhardt's name also appears in thiegpeeports that plaintiff admits to have possessed by
October 21, 2009, the report only states that Markhardt ran a background check on the victim Max Mazile, and does
not indicate that he was involved in thiaintiff's arrest. (Uzoh Decl., Ex. 50)
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defendants maintain that they failed to unalegtefforts to produce the additional names earlier
because the plaintiff's complaint only named &iwhn Doe” officer as a defendant, and the City
was therefore under the impression that tlaéngff was only suing Detective Ruane.

On these facts, the plaintiff fails to make ttequisite showing forqeiitable estoppel. In
particular, the plaintiff makes no®hing that he relied to his detriment, prior to the December
9, 2009 expiration date, on any statement aission made by defense counsel. The above
communications make clear that the plaintifisdang aware that multiple officers were involved
in his arrest, and that he was/aedissuaded from his belief thadditional names needed to be
produced. Thus, it does not appear that thefpiawvas deceived or misled in any way into
failing to add the additional tendants. Once defense counsel failed to produce names beyond
Detective Ruane’s, the plaintiff at all timesdhte option of moving thi€ourt to compel the
disclosures and to address anguniderstandings between the jgartegarding who the plaintiff
was seeking to sue. By filing his action so cltwsthe end of the limitsons period, the plaintiff
assumed the common risk of discovery delayd,sdmould have taken more proactive measures
to prevent his claims from lapsing. Insteaddlenot revive the matter with the defendants until
after the limitations p#od had expired.

For the reasons stated, the Court grantsnsary judgment to Detectives Markhardt and
Borrero on the grounds of the statute of limitas for all claims other than malicious

prosecutior.

® Plaintiff does not argue that the addition of Markhardt and Borrero should “relate back” to the naming of a single
“John Doe” in the original complaint, due to his lack of knowledge as to the officer’s identities. Indeed, the
plaintiff's Second Amended Complaint names Markhardt and Borrero but retains th&ddehdefendant as well.

It should be observed regardless that the Second Circuit has held that substituting individual officers for “John Doe”
defendants after the expiration of the statute of limitatites not “relatback” under Rule 15(c) of the Federal

Rules of Civil Procedure when the initial failure was tlutack of knowledge. Bamw v. Wethersfield Police

Dep't 66 F.3d 466, 470 (2d Cir.1996) (“Rule 15(c) does not allow an amended complaint additeferedants to

relate back if the newly-added defendants were not named originally because the plaintifkdmntiteir

identities.”). Though one district court in this circuit has allowed such an amendment when the plaintiff made
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B. False Arrest
A 8§ 1983 claim for false arrest or false imprignent, based on an individual’s right to be
free from unreasonable seizuressubstantially the same as aioh for false arrest under New

York law. Boyd v. City of New York, 336 F.3t2, 75 (2d Cir. 2003). Suchclaim requires the

plaintiff to show (1) that the defendant intended@dafine the plaintiff; (2) that the plaintiff was
conscious of the confinement; (3) that the plffidid not consent to the confinement; and (4)

that the confinement was not otherwise eyed. Savino v. City of New York, 331 F.3d 63, 75

(2d Cir.2003). Even where a plaintiff provasof the required elements, the claim will

nevertheless fail where there was probable ctargbe arrest. Jaegly v. Couch, 439 F.3d 149,

152 (2d Cir.2006) (“[T]he existence of probable cagsan absolute defense to a false arrest

claim.”); Caldarola v. Calabrese, 298 F1b, 161 (2d Cir.2002); see also Singer v. Fulton

County Sheriff, 63 F.3d 110, 118 (2d Cir. 1995) (&féa can be no federal civil rights claim for
false arrest where the arresting officer had abid cause.”). Here, the defense argues that no
claim for false arrest may lie against the amggofficers because the undisputed facts establish
that there was probable cause.

Probable cause requires an officer taehtknowledge oreasonably trustworthy
information sufficient to warrant a person of re@able caution in the belief that an offense has

been committed by the person to be ae@$tMartinez v. Simonetti, 202 F.3d 625, 634 (2d

Cir.2000) (citation omitted). “Whether probaldause exists depends upon the reasonable

conclusion to be drawn from the facts known todhesting officer at the time of the arrest.”

diligent attempts to identify the individual within the limitations period but was denied the information by the
defendants, see Byrd v. Abate, 968kpp. 140, 45-46 (S.D.N.Y 2007), the plaintiff hee would nonetheless face
difficulties under this theory since he has only ever named one “John Doe,” despite his personal knowledge of the
facts giving rise to the claim and his counsel’s own admigkiathe knew there were multiple officers involved in

the arrest. (See Uzoh Decl., Ex. 49.) At any rate, thet@eed not resolve these issues, as the plaintiff only raises
the equitable estoppel argument.
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Devenpeck v. Alford, 543 U.S. 14652 (2004) (emphasis added}card Ricciuti v. New York

City Transit Authority, 124 F.3d23, 128 (2d Cir. 1997). Probable saus to be analyzed from

an objective perspective, in light the “totality of the circumstances.” Panetta v. Crowley, 460

F.3d 388, 395 (2d Cir.2006). Therefore, the statainll of the arresting offer is irrelevant to
the probable cause determination; “[t|hat iS&y, his subjective reason for making the arrest
need not be the criminal offense as to whirte known facts provide probable cause.”
Devenpeck, 543 U.S. at 153; see Jaegly, 4394.283 (noting that the Supreme Court has
“rejected the view that probabtause to arrest must be predicated upon the offense invoked by
the arresting officer, or even upon an offensesely related’ to the offense invoked by the
arresting officer”). Thus, in the instant case, tlaniff's claim of false arrest must fall if, at the
time of the arrest, the defendant officers had probzdulse to arrest the plaintiff for any crime.
The defendants argue that probable causeestablished duringélofficers’ interview
with Max Mazile prior to the platiff's arrest. The defendants urtiet that the undisputed facts
to be taken from the interview, even igirfficient to create probable cause for attempted
murder, would establish probable cause tosafficr several crimes under New York law,
including N.Y.P.L. § 120.15 “Menacing in tharthdegree,” N.Y.P.L. § 120.06 “Gang assault in
the first degree,” and N.Y.P.[8120.10 “Attempted assault.”
“[1t is well-established that a law enforcemefticial has probable cause to arrest if he
received his information from some person, ndiyrthe putative victimor eyewitness, unless
the circumstances raise doubt as to the pergeregity.” Panetta, 460 F.3d at 395 (citations and

internal quotation marks omitted); see also Singar-.3d at 119 (“An arresting officer advised

of a crime by a person who claims to be theiwict. . has probable cause to effect an arrest

absent circumstances that raise doubts as tadhm's veracity”.). The veracity of those
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individuals “who are the victims of the vecyime they report to the police is assumed.”

Miloslavsky v. AES Engineering Soc., Inc., 808 F. Supp. 351, 355 (S.D.N.Y.1992), aff'd, 993

F.2d 1534 (2d Cir.1993); see also Martinez, 2(RIfat 634; Parisi v. Suffolk County, 2009 WL

4405488, at *7 (E.D.N.Y. 2009) (“[T]he probable sawstandard does not require that the
arresting officer affirmatively seek out reasomsloubt the victim or witness where none are
apparent.”). In addition, a pletdentification of tle suspect by an eye witness “is normally

sufficient to establish probable cause.” Gglev. City of New York, 581 F. Supp. 2d 420, 431

(E.D.N.Y. 2008). However, in making that detamation, a court will consigr the reliability of
the identification, inclushg the corroborating circumstances and whether there was reason to

guestion the veracity of theitness. _See Thompson v. City of New York, 603 F. Supp. 2d 650,

657 (S.D.N.Y. 2009) (noting that circumstancey mzist “where a victim’s identification was

so unreliable as to not establigrobable cause”); Oliveira Wayer, 23 F.3d 642 (2d Cir. 1994)

(“[E]ven if bystander witnesses are considgoegsumptively reliable, a report of a crime alone
will not necessarily establish probable cause.”).

Reading the record in the light most favoratbl¢he plaintiff, the Court finds that there
remain many disputed issues ofterél fact as to the existence of probable cause to arrest. It
seems that the only fact on which the parties agrémisviazile identified to the police a picture
of Felmine as a person who was present at theesufethe stabbing. In his deposition, Mazile’'s
account of his conversation with the police contains a great degree of ambiguity and seeming
contradiction. In many instances, it is uncleaethler Mazile is recountinwhat he told police
about the incident prior to thegihtiff's arrest, or whether he sating what actually took place
at the Brooklyn Museum, but thiat might not have told police tite hospital. Thus, at times,

Mazile appears to testify that he told the offsctrat Felmine was in a crowd of individuals that

13



came towards him, causing him to attempt to nief@imself and then to run away. (Uzoh Decl.,
Ex. 5, at 68-71, 92-93.) Later, hewer, Mazile states that ms only conversation with the
police, “[the officer] brought picture and | told them | did sk there. That was it.”_(Id. at
96-97.) The Mazile deposition is also contradigteith respect to whether he told police that
Felmine was carrying an object. Initially, Mazitstified that he told the officers he saw
Felmine at the altercation witin object in his hand._(ld. 40-41l)ater in the same deposition,
though, Mazile testified that whilee did see Felmine with a silver object in his hand, he didn’t
think he told the defendants this informatiorthegt hospital because “it didn’'t come up.” (Id. 93-
97.)

Detective Ruane’s account of the evening is much different from Mazile’s. Ruane, in
both his deposition and his policepoets, stated that Mazile toldm at the hospital that he was
stabbed by a person named lan over a disputdvingoa Haitian flag. (Uzoh Decl, Ex. 6, at
135-139; Kunz Decl., Exhibit E, No. 2.) Howeveranile testified tat he never told police that
he was stabbed by the person in the photograqghtheat he can’t remember if he gave the
officers the name lan. (Uzoh Decl., Ex. 5, at 32-33¢) also testified that he has never given
the identity of the person who stabbed him beeawe does not know. (Id. at 42.) Additionally,
he testified that he never told the officers at the hospital anything about a Haitian flag, and
wasn’t aware of suchdispute. (Id. at 34.)

Where there is a dispute as to the faots @vents giving rise tprobable cause, the

guestion is properly left to the junBee Murphy v. Lynn, 118 F.3d 938, 947 (2d Cir. 1997)

(“[W]here the question of whether an arregtofficer had probable cause is predominantly
factual in nature, as where there is disputtodse pertinent eventth)e existence vel non of

probable cause is to be decided by the jdryoore v. Comesanas, 32 F.3d 670, 673 (2d Cir.
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1994) (holding that since the igsof probable cause was predoamtly factual in nature, it was
properly presented to the jury.) On the redoetbre the Court, it remains difficult to discern
what information was told to the defendants ptaothe plaintiff's arrest. If, according to the
plaintiff's contention, Mazile onlyold police officers that Felmenwas present at the incident,
and nothing more, this would not have amounteprobable cause for any arrest. See United

States v. Almanzar, 749 F. Supp. 538, 540 (SDNY 1990) (“[M]ere association with a known or

suspected criminal or presence at the scenefre does not create probable cause.”) (citing

United States v. Di Re, 332 U.S. 581, 593 (1948)iven Mazile’s testimony that he did not tell

the officers about any disputevolving a Haitian flag, therebgontradicting Detective Ruane’s
police reports, it is similarly difficult to dcern how and when the officers obtained this
information and used it to link Felmine ttee stabbing incidentThe conflicting accounts
provided by Ruane and Mazile, as well as thersrg inconsistencies and confusion within
Mazile’s deposition itself, leave mg disputed issues as to ttedability and credibility of
anyone’s account of the events. These issudemagury to decide. See Anderson, 477 U.S. at
255.

The defendants argue that even if probablese was lacking, they should nonetheless be
entitled to qualified immunity. Qalified immunity protects officials from civil damages liability
where “(1) their conduct does nablate clearly established cortational rights, or (2) it was
objectively reasonable for them to believe tlagits did not violatehiose rights.”_Holcomb v.

Lykens, 337 F.3d 217, 220 (2d Cir. 2003) (quotiieyant v. Okst, 101 F.3d 845, 857 (2d Cir.

1996)). Because here, the right not to be arrestéabut probable causeas clearly established,
the only question is whether it was objectivedgsonable for the defendants to believe their

conduct did not violate that rightA police officer has acted in an unreasonable manner where
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“no officer of reasonable competence couéye made the same choice in similar

circumstances.” Lee v. Sandberg, 136 F.3d 94, 20Zfr. 1997). That is, officers are entitled

to qualified immunity if “officers of reasonable competence could disagree” as to legality of their

action. _Malley v. Briggs475 U.S. 335, 341 (1986).

To that end, the doctrine of qualified imnityrprotects an officer from a § 1983 suit for

false arrest where there was “arguable” probabiese for the arrest. See Zellner v. Summerlin,

494 F.3d 344, 369 (2d Cir. 2007). “Arguable praleacause exists ‘if either (a) it was
objectively reasonable for the officer to beligkiat probable cause eted, or (b) officers of
reasonable competence could disagree on wheth@rdfbable cause test was met.” Escalera v.

Lunn, 361 F.3d 737, 743 (2d Cir. 2004) (quotidglino v. City of New Haven, 950 F.2d 864,

870 (2d Cir. 1991)). However, while qualified imamty provides this broader protection from
liability, “[a]rguable’ probablecause must not be misunderstood to mean ‘almost’ probable
cause.”_Zellner, 494 F.3d at 370 (quotationstiaal). Thus, the Second Circuit has explained,
“[i]f officers of reasonable competence would/bdo agree that the information possessed by
the officer at the time of arrest did not addtoprobable cause, the fact that it came close does

not immunize the officer.”_Jenkins vit€ of New York, 478 F.3d 76, 87 (2d Cir. 2007).

A claim that it was objectively reasonable forddficial to believe that his actions did not
violate a clearly established righhas its principal focus on thmarticular fac$ of the case.”

Hurlman v. Rice927 F.2d 74, 78-79 (2d Cir.1991); seatdan v. City of New York, 374 F.3d

93, 109 (2d Cir. 2004). Summanydigment should therefore no¢ granted on the basis of
gualified immunity unless the defendant can sltiwat “no reasonable jury, viewing the evidence
in the light most favorable tine Plaintiff, could conclude & the defendant's actions were

objectively unreasonable in light of cthaestablished law.” Ford v. Mogr237 F.3d 156, 162
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(2d Cir.2001). Where there is no dispute athéomaterial facts, the matter of whether the
defendants’ conduct was objectivegasonable in a question of law for the court. Zellner, 494
F.3d at 368. If there is such a factual disputeyeher, “the factual questions must be resolved

by the factfinder.”_Kerma, 374 F.3d at 109; see alfbomas v. Roach 65 F.3d 137, 143 (2d

Cir.1999) (“Summary judgment ajualified immunity grounds isot appropriate where there

are facts in dispute that are t@idal to a determination wéasonableness.”); Lennon v. Mill&6

F.3d 416, 420 (2d Cir.1995).

In this case, most of the matd facts leading up to the asteare in dispute. Itis
impossible to discern an accounatls sufficiently uncontrovertetd establish as a matter of law
that there was any degree of probable cause—“blgiuar otherwise. Henine’s version of the
events is that the officers arrested him aféeeiving information that he was present at the
chaotic scene of the fight, but no more. Offscef reasonable competence would have to agree
that this did not amount to probaltause to arrest the plaintifirfa crime. Faced with so little
in the way of undisputed facts, and readirgyekidence in the light most favorable to the
plaintiff, the Court cannot conclude as a nrattelaw that the defendants’ actions were
objectively reasonable undeeally established Fourtimendment principles.

Accordingly, as to defendants Ruane &nadnco, summary judgmeon the claim for

false arrest is denied.

C. Malicious Prosecution
Like a claim of false arrest, the elemeots malicious proset¢on claim pursuant to 42

U.S.C. 8§ 1983 are drawn from state lawoyB v. City of New York, 336 F.3d 72, 75 (2d Cir.

2003); Jocks v. Tavernier, 316 F.3d 128, 134 (2d Cir. 2003). Under New York law, to succeed

on a claim of malicious prosecution, the plaintifust prove four elements: (1) the defendant
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initiated or continued a criminal proceeditg) the proceeding terminated favorably to the
plaintiff, (3) there was no probable cause fa thiminal charge; an@) the defendant acted

maliciously. Rothstein v. Carriere, 3738 275, 282 (2d Cir. 2004); Savino v. City of New

York, 331 F.3d 63, 72 (2d Cir. 2003). While the ptdf has presented sufficient evidence that
Detective Ruane meets the first element, theaptafails to survive summary judgment on the

third and fourth.

1. Initiation of prosecution

The defendants claim that the officers did ndtate a prosecution against the plaintiff.
Rather, they argue, the officers didthing more than disclose to the district attorney’s office all
material information within their knowledgand the ADA made the decision to prosecute
independent of any pressure from the officers.

To prevail on a malicious prosecution claeplaintiff must showthat the defendant
“played an active role in the prosecutionglsas giving advice and encouragement or
importuning the authorities to act.” Mamgello, 612 F.3d 149,163 (2d Cir. 2010). Where the
claim is directed at the police, “a malicious-geoution claim cannot stand if the decision made
by the prosecutor to bring criminal chargeswalependent of any ggsure exerted by [the]

police.” Hartman v. Moores47 U.S. 250, 263 (2006). However, in malicious prosecution

claims brought against police aféirs, plaintiffs have succeededdemonstrating that the
officers initiated criminal proceedings byviag the plaintiff arraigned, by filling out

complaining and corroborating affidavits, or f§igning felony complaints. Llerando-Phipps v.

City of New York, 390 F. Supp. 2d 372, 383 (S.D.N.Y.2005); see Cameron v. City of New York,

598 F.3d 50, 63 (2d Cir. 2010) (“Under New Y orlv|golice officers can ‘initiate’ prosecution

by filing charges or other accusatory instruments.”); Cox v. County of Suffolk, 827 F. Supp. 935
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935, 938 (E.D.N.Y. 1993) (holding that in swieg to and signing the felony compliant, the
officer was sufficiently involved in the initian of the criminal proceeding for a malicious
prosecution claim).

Here, it is undisputed that Detectived®e was interviewed by the DA’s Early Case
Assessment Bureau and signed the sworn crimmat complaint. (KunDecl., Ex. G.) Asto
Ruane, this fact is sufficient to survive summaggment on this factorHowever, the plaintiff
does not point to any facts indicagithat the other officers partici@at in the initiation of formal
criminal proceedings. (Pl. 56.1 Stmt. at 1 241} Ruane’s deposition establishes that the
other officers assisted to vang degrees in the investigationifiwess interviews, and the arrest
itself, but that Ruane was the only one “assignednhe case and was the one responsible for
providing documents and information to the BASffice. (Uzoh Decl., Ex. 6, at 110, 191-93.)
Moreover, it is now undisputedahnone of the defendant offisetiestified at te grand jury.
(Defs. 56.1 Stmt. at § 41.) The plaintiff has #fere not produced sufficient facts from which a
jury could find that the defendants other tharmRRei“played an active role in the prosecution”
within the meaning of a nliaious prosecution claim.

For the above reasons, summary judgmegtasted in favor of defendants Franco,

Markhardt and Borrero on the malicious prosecution claim.

2. Probable cause to prosecute

As with a false arrest claim, the existence of probable cause is a complete defense to a
claim of malicious prosecution. Savino, 331 FaBd@2. Moreover, “[0]nce a suspect has been
indicted . . . the law holds that the Grand Jury action cregiessamption of probable cause.”

Rothstein v. Carriere, 373 F.3d 275, 282-83C2d 2004);_see Green v. Montgomery, 219 F.3d

52, 60 (2d Cir. 2000) (citing Marshall v. Subin, 105 F.3d 47, 50 (2d Cir. 1996)). That
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presumption may only be rebutted “by evidetita the indictment was procured by fraud,
perjury, the suppression of evidence or othdicpaonduct undertaken lmad faith.” _Savino,
331 F.3d at 72 (quotations omitted) (emphasis add§l}) is the plaintiff who bears the burden
of proof in rebutting the presumpti of probable cause that ari$esm the indictment.”_lId. at
73. This burden “requires the plaintiff to ddtah what occurred in the Grand Jury, and to
further establish thahose circumstances warrant a findofgnisconduct sufficient to erode the
premise that the Grand Jury acts judicialliRbthstein, 373 F.3d at 284. The plaintiff may not
satisfy his burden “with mere ‘conjecture’ andrsnise’ that his indictment was procured as a
result of conduct undertaken by the defaridan bad faith.” Savino, 331 F.3d at 73.

The plaintiff argues that becaues indictment was eventiiadismissed, that dismissal

negates the presumption of probable cauagdaCox v. County of Suffolk, 827 F. Supp. 935,

939 (E.D.N.Y. 1993). In Cox, however, the distaourt held only that “where a grand jury
indictment is reviewed by a state judge argirdssed due to total lack of evidence . . . the
presumption of probable cause raised by thditiment will fail.” Id. at 939. Here, the
dismissal of the case against Felmine did noapetb the evidence adduced at the grand jury,
but rather resulted from the ADA’s voluntary motimndismiss due the difficulty of ascertaining
trial testimony from the victim. (Uzoh Decl., Ex. 19.)

The plaintiff further argues that the puesption of probable cause may be overcome
where, as here, a plaintiff allegyghat the police provided false staients to the prosecutor. In
his Rule 56.1 Statement, Felmine alleges tiafalse statements consisted of telling the ADA
that Mazile and Felmine wereayfiting during the incident, andahFelmine had a “sharp shiny
object and stabbed [Mazile] in the chest.” (PL158tmt. at § 111.) There are similar statements

contained in Ruane’s criminal compia (Uzoh Decl., Ex. G.)
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Where a prosecution follows from a grandyjindictment, however, the police officer
accused of malicious prosecution typically mheste engaged in some misconduct that had a

material effect on that indictment. Segqj., Manganiello, 612 F.3d at 162 (presumption of

probable cause was rebutted whaotce officer defendant, intedia, promoted a grand jury
witness to the ADA despite knowirige had already lied about thajpitiff's involvement in the

crime); Savino, 331 F.3d at 73 (in order to segva motion for summary judgment on malicious

prosecution claim against police officer defemda“[the plaintiff] must have submitted
evidence sufficient for a reasonable jury to find that his indictment waaneeas a result of
police conductindertaken in bad faith” (emphasis adge Conversely, where the grand jury
indictment is procured withowny involvement of the allegdalsehoods, those falsehoods

cannot be considered a proximate cause ofabglting prosecution.__Richardson v. City of New

York, 2006 WL 2792768, at *7 & n.4 (E.D.N.Y. 200@)oting that in analicious prosecution
claim “[t]he alleged fabridgon must be both materialge., ‘likely to influence a jury's decision,’
and ‘the legally cognizable’ cause of the pastignment deprivation of liberty.”) (quoting

Ricciuti, 124 F.3d at 130; Zahrey v. Coffe321 F.3d 342, 350 (2d Cir. 2000)).

Therefore, even taking as true Felmineaml that Detective Ruane embellished what
Mazile had told him about the stabbing, thisgdliion does not serve toxa the presumption of
probable cause created by the grand jury indictpmtause there is no evidence that Detective
Ruane exerted any influence whatsoever over vdukt place before the grand jury. Itis
undisputed that the only twoitivesses presented against Felmine were Mazile and Wilguens
Dorval, both of whom the prosecutor intervielvan her own. ADA Alexander testified in her
deposition that she could not remember speakiriyegolice prior to th indictment, and that

after speaking with Mazile her§ethe made “a determination that [she] didn’t need the officers’
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testimony to present the evidencahe Grand Jury.” (Id. at 53.)None of Ruane’s alleged
misrepresentations were ever gaed into the prosecution’s case.

The plaintiff seeks to show that the grand/jproceedings were corrupted by pointing to
Wilguens Dorval’s deposition, which containsttemony that can be read to indicate that ADA
Alexander told him to testify to facts that thiel not personally obsenlmit had only heard from
others who had also been presarthe incident. (Uzoh Decl. xE9, at 52-55.) A discussion of
this evidence is taken up fbdr as it relates to plaintiffisiotion to add ADA Alexander as a
defendant, infra. For current purposes, it musttimerved that there m® claim that Detective
Ruane had any involvement in the procuriridoorval’s testimony—to the contrary, it is
undisputed that ADA Alexander wahe only person who knew Daiwvas a witness prior to
the grand jury. (Uzoh Decl., Ex. 7, at 62.).

Furthermore, even setting aside Dorvgfand jury testimony, Max Mazile’s undisputed
account of the incident was alosefficient to create probable cause the ensuing indictment.

See Bakowski v. Kurimai, 387 Fed. App’x 1I® (2d. Cir. 2003) (rejecting malicious

prosecution claim because “the evidence predeotéhe grand jury, independent of [the
challenged] testimony . . . was sufficient to essibprobable cause todict”). In Mazile’s

grand jury testimony, he stated that he saw Fadraspart of a group that chased him, and that
Felmine was repeatedly swinging a long, slitwes object at his back. (Uzoh Decl, Ex. 13,

atl4-15.) He also stated thed fell and the pursuers beganking him, shortly before he

* The plaintiff cites to Cameron v. City of New York, 598 F.3d 50, 63-65 (2d Cir. 2010), seemingly for the
proposition that the subsequent acts of the prosecutor and grand junolisazing on the liability of a police
officer who allegedly provides false information to the ADAowever, the criminal case at issue in Cameron was
never presented to a grand jury, but rather was a misdemeanor tried only on the basis of the fplaimt samorn

to by the defendant officer. Id. at 57 (describing the post-arrest events). Thus, therCaoue did not confront
the argument that a presumption of probable cause should be given to the indictment, andiedildwitit a case
where the alleged falsehoods were wholly independent from the direct witness testimony offeecthbefand

jury issuing that indictment.
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realized he had been stabbed. (ld. at 15-Bi& has never deniedehruthfulness of this
testimony. Rather, he confirmed in his depas that his grand jury testimony was not
“procured by fraud, perjury, the suppression of evidence or otheepminduct undertaken in
bad faith.” _Savino, 331 F.3d at 72 (quotations omittebhdeed, the most that can be said of the
alleged defect in Dorval’s testimony is that he dot reveal that othgreople claimed to have
seen Felmine carrying a screwdriver, but hendiipersonally observe it. (Uzoh Decl., Ex. 9, at
53-55.) He does not disputesggg Felmine in the group that was fighting and kicking the
victim, and he never alleges that the ADA told him to embellish his version of those events. (ld.
at 47-53; Ex. 21, at 13.) Even crediting the mui#fis claims about Dorval’s lack of personal
knowledge as to the screwdriver, he has failgatésent sufficient evidence that the grand jury
proceedings were so “tainted” with false evidethat the resulting indictment lacked probable
cause._Rothstein, 373 F.3d at 285.

Finally, it is undisputed thammediately following his arrest, the plaintiff admitted to
Detective Ruane during interrogatithat he had been in a fight that day at the Brooklyn
Museum, that he was with Kareem Barrow at thetiend that he had been involved in a dispute
the prior week involving a Haitian flag. (Uzoh Decl., Ex. 4, at 151-55, 179.) By that point,
Kareem Barrow had been arrested in poseagsi a knife and had been identified by an
eyewitness as the perpetratomaaecond assault. The police ladgb received information that
the fights were motivated by the earlier dispater the flag. In light of these admissions,
coupled with Mazile’s accoumif the events, no reasonableyjeould conclude that the

prosecution lacked probable cause.

3. Malice
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Defendants further argue that there isen@ence in the record of actual malide the
context of a malicious prosecution claim, malconsists of “a wrong or improper motive,

something other than a desire to see tldsef justice served.” Lowth v. Town of

Cheektowaga82 F.3d 563, 573 (2d Cir.1996) (quoting Nardelli v. Stamb&td\.Y.2d 500,

503 (1978)). Furthermore, “while lack of probalshuse to institute a criminal proceeding and
proof of actual malice are independent andspensable elements of a malicious prosecution
action, the absence of probable cause doesdpeidre malice issue.” Blake v. Race, 487 F.
Supp. 2d 187 (E.D.N.Y. 2007) (quotations and citatmmgted). To that end, even if a plaintiff
makes no direct showing of malice, “lack of pabbke cause generally raises an inference of
malice sufficient to withstand summgndgment.” _Ricciuti, 124 F.3d at 131.

The plaintiff's arguments regarding malice mmthing more than recite legal standards,
and he points to no facts in thecord indicating that DetectiRuane acted with an invidious
motive. Moreover, since this Court haseally found that there was probable cause for the
prosecution, malice may not bderred on that basis.

For the foregoing reasons, summary judgment in favor of the defendants is granted with

respect to the plaintiff's cle of malicious prosecution.

D. Right to a Fair Trial

The plaintiff also makes a claim that hesadenied his right ta fair trial based on
Detective Ruane’s allegedly false assertionfi¢oDA’s office about what Mazile told him took
place during the stabbing. Both parties condhdethe plaintiff has a constitutional right not
“to be deprived of liberty as a result of thériaation of evidence by a government officer acting
in an investigatory capacity, at least where the officer foresees that he himself will use the

evidence with a resulting deprivation of libeftyZahrey, 221 F.3d &44. Stated another way,
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“when a police officer creates false information ki influence a jury's decision and forwards
that information to prosecutors, he violates the accused's constitutional right to a fair trial, and
the harm occasioned by such an unconscionahilenas redressable in an action for damages

under 42 U.S.C. § 1983.” Ricciuti, 124 F.3dl80. This type of 81983 claim bears many

similarities to the plaintiff’'s claim for malious prosecution, and thus a similar disposition is
appropriate._See Richardson, 2006 WL 2792768, atoting that the difference between a
malicious prosecution claim and “a free-standingnalfor fabrication of eience or denial of a
fair trial, is a matter of some doctrinal ambiguity”).

As in the causal inquiry @&t malicious prosecution claim, essdealing with the alleged
fabrication of evidence as a denial of the righ& fair trial have focused on the use or
foreseeable use of the false information in tlendrjury or at trial._See Zahrey, 221 F.3d at 345-
46 (defendant alleged to haweproperly influenced and coercétk grand jury testimony that
resulted in indictment and tf)aRicciuti, 124 F.3d at 130 (jurgould find that the defendants
“violated the plaintiffs' clearly established ctingional rights by conspiring to fabricate and
forward to prosecutors a known false confession slrertain to influence a jury's verdict”);

Wray v. City of New York, 490 F.3d 189, 192-90(7) (officer-defendant not liable under 8§

1983 for violating right to a fair trial based tral judge’s decision tadmit unduly suggestive
show-up identification at trial). Allegedly falseasgments that played mpart in the course of
the prosecution cannot be said to have coediftte fairness of the state’s case against the
accused.

Here, the plaintiff points to no evidence in tieeord indicating that any of the allegedly
false conclusions concerning his involvement ingtadbing were to be usetltrial; rather, the

ADA has always maintained that the state’s gaseeeded on the basis of Mazile’s firsthand
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account of the events. As discussed aboventietment was also obtained independently from
any representations made by the police. Thetteus no factual basis from which a jury could
infer that the defendants “misled or pressutetprosecution or triglidge” in any way that

could have deprived theaghntiff of a fair trial. Wray, 490 F.3d at 193.

Summary judgment is thus granted te ttefendants on the fair trial claim.

E. Unlawful Entry

The plaintiff claims that #h defendants violated his FtluAmendment rights by entering
his residence without a warraatyd thus are liable under 8 198Bhe defendants argue that the
plaintiff cannot maintain a claim for unlawful teyp because Ms. Brigg#he plaintiff's mother,
consented to the entry. The pitif contends that consent wast in fact given by Ms. Briggs.

A warrantless entry into a house is prestimgly unconstitutional. Payton v. New York,

445 U.S. 573, 586 (1980). One well-establishezkption to this presuption exists where
consent is given to the entry by a person wbssesses common authority over the premises.

lllinois v. Rodriguez, 497 U.S. 177, 181 (1990Fonsent can be found from an individual's

words, acts or conduct.”_Krause v. Penny, 820595, 597 (2d Cir. 1988). Because the Fourth

Amendment only prohibits objectively unreasonat®arches, in the context of a purported
consent to search the “ultimate gtien” is whether, based on ttaality of the circumstances,
“the officer had a reasonable basis for believing that therééaa consent to the search.”

United States v. Garcia, 56 F.3d 418, 423 (2d I885) (quoting United States v. Sanchez, 32

F.3d 1330, 1334-35 (BCir. 1994) (collecting cases))“Consent must be a product of that

® Although in a criminal case, the government bears the burden of proving consent, Schre&klstamonte, 412
U.S. 218, 222 (1973), “the law of this Circuit is not clear in assigning the burgeaadadfregarding consent in a §
1983 action.”_Tirreno v. Mott, 375 Fed. App’x 140, 142 (2d Cir. 2010). This Court need not decide the burden
issue here, as it finds that, regardless, there remains mgéssue of material fact precluding the grant of summary
judgment
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individual's free and unconstrained choice, @athan a mere acquance in a show of

authority.” United States v. Wilson, 11 F.3d 346, 351 (2d Cir. 1993) (quoting Schneckloth, 412

U.S. at 227) (internal citations omitted).

The plaintiff does not claim thais mother lacked authoritp consent to the entry, so
the issue turns on whether consent was ingaen. In Detectiv&kRuane’s deposition, he
testified that he asked Ms. Briggs for permossio enter the apartmeauhd was given express,
verbal consent (Uzoh Decl., Ex. 6, at 88).Ms. Briggs’ own depositin, she testified that:

[The arresting officers] asked me if | have a son named lan Felmine, and | said

yes. They said, where is he? | said, essde. And they said they would like to

see him. So | turned my back, let gonay door, walked into the room and they

were behind me.

(Uzoh Decl., Ex. 8, at 36.) A sworn affidavigeed by Ms. Briggs, taken the month before her
deposition, states “I tolfthe police] that | would check torfil out whether hevas at home, and
then closed my door. As | closed the dood atarted walking towards my son’s bedroom, |
heard the door open and | saw the two gentlemarollowing me.” (Uzoh Decl., Ex. 14, at 1
5-6.)

The case law regarding when non-verbal actmorsstitute valid consent is murky. One
Second Circuit case found consent where a defeéridedvised the officers that his identification

was inside the house and entered for the purpbsikeowing them his identification.”_United

States v. Deutsch, 987 F.2d 878, 883 (2d Cir.1993). However, the district court’s finding, upheld

in Deutsch, was made following dlfsuppression hearing in a ciimal case, and the court based
its decision on far more testimony than the recanttains here. Id. 881-82. Other non-verbal
consent cases appear to contain more adtirraly welcoming physical actions by the person

giving consent than those presented in¢thse._See United States v. Flores, 48 F.3d 467, 468-

69 (10th Cir. 1995) (after givingalid consent to one searchettiefendant re-consented to a

27



second search of her car trunk when officer told her to re-open the trunk and she complied after a

brief hesitation); United States v. Wilson, 892d168, 172 (4th Cir.1990) (defendant consented

to search of his person by shrugging his shasldad extending his arms); United States v.

Zabala, 52 F.Supp.2d 377, 385 (S.D.N.Y. 1999) (defermardented to seardh her apartment
when police asked her if “we can take a lawkde” and defendant unlocked and opened her

door); United States v. Lee, 1996 WL 391877, at*®.D.N.Y. 1996) (defendant consented to

search of shopping bag where she verbally reftse€onsent but handed the bag to the agent).

The defendants argue that the entry shoulddieeld under Takacs v. City of New York,

2011 U.S. Dist. LEXIS 7055 (S.D.N.Y. 2011) becauss undisputed that Ms. Briggs did not

voice any lack of consent. There, howeveg,¢burt addressed a diffategquestion. The court

was determining whether an arresting officer’s statement that he had consent to search a § 1983
plaintiff’'s apartment, when the plaintiff deniétht he had consented, could establish sufficiently
fraudulent circumstances as to overcome tlesymption of probable cse created by a grand

jury indictment. The court found that because the plaintiff did not allege that he voiced or
otherwise manifested his lack of consent, plaintiff had not raised sufficient allegations to rebut
the presumption._Id. at *13 n.6. In contralsé plaintiff here doesot have to rebut any

presumption in his unlawful entry claim, but neexhly to raise a triablguestion of fact on the

issue of consent.

Ms. Briggs deposition states only that sheéd her back and “let go” of her door. In
some circumstances, this might have reasongiggared to be a clear invitation for the officers
to follow her. However, if the door were on a spring or otherwise closed when she let it go, it
would be unreasonable to believe that she h&acinconsented to the entry. Given that Ms.

Briggs’ affidavit characterizeser actions as “clos[ing]” théoor, the Court must take this
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evidence in the light most favorable to the pi#fiaind conclude that, at the least, there is a
genuine question of fact on tiesue of consent. Based on NBsiggs’ statements in her
deposition and affidavit, a reasonable jury ddind that she attempted to close the door and
fetch the plaintiff herself.

The defendants assert that even if cons&st not in fact given, they are nonetheless
entitled to qualified immunity othis claim. As noted above,i# clearly established that an
officer must reasonably believe has adequate consent priomtaking a warrantless entry into
a home in circumstances such as these.onhequestion is whethé¢he defendants’ actions
here were objectively reasonabidight of these Fourth Amendment principles. Similar to the
gualified immunity analysis for the false arrestici, supra, the Court concludes that there are
still facts in dispute that are material tdetenining whether the defendants reasonably believed
that consent had been obtained. Since agowd rationally coneide from the evidence
presented that Ms. Briggs did not indicate anysent to the officers’ entry, they could likewise
conclude that the defendants were not objegtikehsonable in conclud that the entry was

lawful. See Mangino v. Incorporated Village of Patchogue, 739 F. Supp. 2d 205, 243 n.33

(E.D.N.Y. 2010) (holding that iere are still disputed issuekfact regarding whether [the

defendant] did consent and, if so, whetherabwesent was voluntary, that preclude summary

judgment on the unlawful entry claim, inclad on the issue of qualified immunity”).
Summary judgment is thus denied on theawrfiil entry claim as to defendants Ruane

and Franco.

F. Excessive Force

The defendants argue first that any non-handcuffing-related allegations of excessive force

were not raised in the complaint and thussagarate claims that are now time-barred. The
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defendants assert that the plaintiff did not make these additional allegations of force until his
deposition. Second, they argue that, everutholy any non-handcuffingleged allegations, the
plaintiff has failed to present adequate evidenfagajury to withstand summary judgment.

As an initial matter, even assuming thandcuffing-related excessive force and other
types of excessive force can®perly viewed as distinct “@lms,” this Court rejects the
defendants’ contention thahyanon-handcuffing-related alleyans are time-barred. The
complaint makes the clear factadlegation that the defendants “peeded to arrest and detain
plaintiff, and used excessive &arto assault, detain, and impsplaintiff.” (2d Am. Compl. |
16.) Under the heading for the excessive forcaead action, the complaint again states that
the defendants “physically assaetl]” the plaintiff. (2d Am. Copl. 1 39.) Coupled with what
the defendants concede is a properly pleadmthabf excessively tight handcuffing, this is
clearly sufficient to “give the dendant fair notice of what the . claim is and the grounds upon

which it rests.” _Bell Atlantic Corp. v. Twolty, 550 U.S. 544, 555 (2007) (quoting Conley v.

Gibson, 355 U.S. 41, 47 (1957)); see also Fed. R.FZi8(a)(2). The defendants were on clear
notice that the plaintiff wassaerting a claim based on the amount of force used against his
person during the arrest. The Court believesftirtahe purposes of the statute of limitations,
the statements made in the plaintiff's depositiom properly viewed as factual development and
elaboration of his initial claim.

Civil rights claims under § 1983 for excessuae of force are governed by the “objective

reasonableness” standard of the FourthreAdment, Graham v. Connor, 490 U.S. 386 (1989).

Whether the force used in connection with thestris reasonable depends on a careful weighing
of the totality of the etumstances in each particular caseluding whether the suspect poses a

threat, resists, or attempts toaee arrest, and the severity of thigne at issue. Id. at 396. “Not
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every push or shove, even if it may later semmecessary in the peace of a judge's chambers'

violates the Fourth Amendment.” . I(juoting_Johnson v. Glick, 481 F.2d 1028, 1033 (2d

Cir.1973)). Rather, a “de minimis use of forcdl varely suffice to state a Constitutional claim.”

Romano v. Howarth, 998 F.2d 101, 105 (2d Cir. 1991).

Plaintiff's deposition refers to the followingarments of force useduring his arrest: he
states that the defendants subjected him ¢esstvely tight and painful handcuffing, over his
request that the handcuffs lm®$ened (Uzoh Decl, Ex. 4, at1l); that the officers shoved him
into the police car, causing hisdd to hit the door frame (Id. 221-22); that he was slammed
against the wall multiple times (Id. at 219, 224j¢ @hat at the police precinct, one of the
defendants bent him over a table and tightened his handcuffs until he signed an unidentified
piece of paper (Id. at 191-94).

In terms of injury, the plairffi states that as a result of the tight handcuffing he had sore
wrists, red marks for “a whole month,” and sodegree of bleeding. dl 225, 241.) He states
that hitting his head on the car ddéburt[] . . .Out of ten, nine,” and that he began experiencing
migraine headaches while incarcerated. (Id. 282, Finally, he states that he continues to
experience pain in his wrists, though “onlyht] is playing ports.” (Id. 225.)

As for documented medical evidence, the réamntains the following: the prisoner
medical treatment form completed on October2BD6 references a “complaint of arm pain” but
makes no further diagnosis. 4€h Decl., Ex. O.) Medicakcords from Long Island College
Hospital, made early in the morning of Noveanhi, 2006, reference a “bruise to right arm”, and
state “17 y/o c/o pain to rightmrand right side of forehead s/c assault on Thursday, pt hit in
head and arm [by] 2x4 wood.” (Id.) The “imtimpression” of théospital professional is

listed as “contusions and abrasions” and ortex Farm, “soft tissue contusion to right arm,
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abrasions right forehead.” However, basedhenreference to the twby-four, it is unclear
whether some or all of these injuries may havesarfsom the assault that the plaintiff alleges to
have suffered by an unidentified individual prioihie arrest. He admits to never mentioning
any wrist discomfort to the doctors, and nothinghi@ medical reports appears to reference any
wrist injury. (Uzoh Decl., Ex. 4, at 240.) Plafhtestified in his depasion, however, that he
did not complain to the examining doctors of otinguries on the night of his arrest because he
remained scared of the police. (Id. at 248-49¢) also testified that he remained handcuffed
while at the hospital, which pvented the doctors from exanmg his wrists. (Id. at 244.)

The defendants argue that the plaintiff fails to present sufficient evidence of injury
resulting from the arrest, and thus there is nstioe of fact that the force used was anything
other than de minimis. The law of this cirfgdnowever, does not appear to place a demanding

requirement on excessive force plaintiffs tondastrate injury. In Robison v. Via, 821 F.2d 913

(2d Cir. 1987), the Second Circhield that the plaintiff's claims that she was pushed against the
inside of her car door, “yanked” out of her tgrthe police officer, and thrown up against the
fender of her car were sufficient to survive summary judgment. Id. at 923-24. Though the
plaintiff alleged only bruisig, the court observed that

[w]hile Robison did not seek medical treatmhéor her injuriesand this fact may

ultimately weigh against her in the mindé the jury in assessing whether the

force used was excessive, this failure is fiatal to her claim. If the force used

was unreasonable and excessive, the jflaimiy recover even if the injuries

inflicted were not permanent or severe.

Id. at 924; see Maxwiel. City of New York, 380 F.3d 106,08 (2d Cir. 2004) (citing Robison

and noting that “we have permitted a ptdfts claim to survive summary judgment on
allegations that, during the course of arrest, le@officer twisted her arm, ‘yanked’ her, and

threw her up against a car, causing only bngf§i see also Hayes v. New York City Police
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Dep't, 212 Fed. App’x 60, 62 (2d Cir. 2007) (“Vdave permitted claims to survive summary

judgment where the only injury alleged isitsing.”). In Maxwd, the Second Circuit

overturned the district courtgrant of summary judgment toetldefendants where the plaintiff
alleged only that she scraped her head while being pushed inside the police vehicle. 380 F.3d at
109 -110. There, however, the plaintiff did gesmedical documentation of post-concussive

syndrome._lId. at 108. However, in Yanqh§e&hao v. City of New York, 656 F. Supp. 2d 375,

389-91 (S.D.N.Y. 2009), the districourt refused to grant summary judgment where the plaintiff
testified that the defendants pushed his facearitble causing him pain for about an hour, but
he offered no record of medical treatment. Thert reasoned that while some district courts
have required documentation of injury, “they hawe¢ specified the precistent of the required
injury or even indicated why ¢huse of completely unjustifiddrce by the police that does not
result in physical harm could not yield a catusitonal claim for whichthe appropriate relief
would be nominal damages.” Id. at 390.

With respect to handcuffing-related use$aste, courts have analyzed the officers’
conduct "in light of the minimal amount of forceaessary to maintain custody of [the arrestee].”

Esmont v. City of New York, 371 F. Supp. 2d 202, 215 (E.D.N.Y. 2005). In evaluating the

reasonableness of police handcuffing, courts hasleed at whether "1) the handcuffs were
unreasonably tight; 2) the defendaignored the arrestee's pléhat the handcuffs were too

tight; and 3) the degree of injuty the wrists."_Id. (citig Burchett v. Kiefer, 310 F.3d 937, 944-

45 (6th Cir. 2002) (additional citation omitted)n Castro v. County of Nassau, 739 F.Supp.2d

153, 161 (E.D.N.Y. 2010), the court found that thaintiff's deposition testimony that the
defendants ignored his requests to loosen thdddfs, leaving his wrists “red and sore,”

satisfied the injury element cited above.
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In light of the facts and precedents, the Court concludes that summary judgment is
inappropriate on this claim. Crediting thkkegations in the plaintiff's deposition, and
recognizing the ambiguity as to the source of the injuries docudhentiee medical records, the
Court cannot conclude as a matter of law tiwatational trier of factould find that the
defendants used an unreasonable amount of force—patrticularly in light of the defendant’s status
as a minor at the time of the astand the lack of any evidence that he resisted or posed any
other threat at thatrtie. A reasonable jury could crethie plaintiff's assertions that the
defendants shoved him into the car door anawvidig intentionally tightened his handcuffs to
cause him pain, and ignored higjuests that the handcuffs lm®$ened. The jury could likewise
conclude that these uses of force resultesbme compensable harm. The central inquiry for
purposes of the Fourth Amendment is only whetherforce used was reasonable, not whether it
caused a particular degree of injury. Ambiguityhe evidence of injy;, and its bearing on the
reasonableness question, are conatt@rs to be weighed by a jury.

For similar reasons, the Court also conchuttat qualified immuity is not properly
decided at summary judgment for this claifks noted previously, the qualified immunity
inquiry turns on whether the defendants’ atsievere objectivelyeasonable under clearly
established law; and the ctBaestablished law of excessiforce itself hinges on the

reasonableness of the force used. Stephendooey.332 F.3d 68, 77 (2d CR003) (“It is well

established that ‘the use ofrée is contrary to the Fourtkmendment if it is excessive under

objective standards of remsableness.”) (quoting Saiec v. Katz, 533 U.S. 194, 201-02

(2001)). Since the degree and reasonablendhg officers’ use of fare against the plaintiff
remains an issue of disputed fabie Court likewise cannot conide as a matter of law that the

defendants’ actions wereasonable for qualifiedhmunity purposes.
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For the foregoing reasons, summary judgmedeisied as to the claim of excessive

against defendants Ruane and Franco.

G. Delayed Medical Treatment

The plaintiff claims that the defendantsil@@e to send him to the emergency room on
the night of his arrest violated his constitutional rights. Claims of delayed medical treatment
made by a pre-trial detainee are decided underubric of the Due Process Clause, though the
analysis is essentially identical to aspner’s Eighth Amendment claim for deliberate

indifference. _Caiozzo v. Koreman, 581 F&&] 69-71(2d Cir. 2009); Weyant v. Okst, 101 F.3d

845, 856 (2d Cir. 1996). A governmenistodian of a pretrial tienee “may be found liable for
violating the detainee's due praseights if the official denietteatment needed to remedy a
serious medical condition and did so because of liisedate indifference to that need.” Id. In
order to succeed on such a claim, the pifimust satisfy both objective and subjective
components: "Objectively, the alleydeprivation must be sufficientBerious, in the sense that a
condition of urgency, one that may producatiedegeneration, or extreme pain exists.
Subjectively, the charged official must act with a sufficiently culpable state of mind." Hathaway

v. Coughlin, 99 F.3d 550, 553 (2d Cir. 1996); als® Cuoco v. Moritsugu, 222 F.3d 99, 106 (2d

Cir. 2000) (applying two-prongeddkto pre-triadetainee).

In this case, the plaintiff cannot satisfy eittprong. As to thérst factor, his own
admitted delay in seeking medical treatmentianself belies any claim of urgency or extreme
pain. Felmine stated in his deposition thatwas assaulted around 3:50 p.m. that afternoon.
(Uzoh Decl., Ex. 4, at 122-25.) At the time of hirrest, at 11:30 p.m., he had made no attempt
to seek medical attention. Moreover, as idedeearlier, the medical treatment form completed

on October 31, 2006 notes only a complaint of arm.p@&unz Decl., Exhibit O.) No rational
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factfinder could conclude that he was presergiggs of urgent medicaleed in the preceding
twenty-four hours that would satisfy the objeetpprong of a deliberate indifference claim.
Moreover, Felmine admits that after being mesed at Central Bookintpe arresting officers
drove him to the hospital in the early hourdNawivember 1, 2006. (Uzoh Decl., Ex. 4, at 185-87.)
The plaintiff likewise fails tqpresent any evidence regiaglthe subjective prong, which
requires that the defendant actudkyow][] of and disregard[] an exssive risk to . . health or

safety.” Farmer v. Brennan, 511 U.S. 825, 83294); see Caiozzo, 581 F.3d at 71 (requiring

that defendant be “actually avesof that immediate danger”Yhe uncontroverted facts reflect
no excessive risk of which the defendantsensavare, and further demonstrate that the
defendants in fact provided meditedatment in a timely mannertaf the plaintiff's arrest was
fully processed.

Summary judgment is therefore grantedhe defendants on the claim of delayed

medical treatment.

H. Conditions of Confinement

The plaintiff claims that he was subjectedunconstitutional conditions of confinement
at the police precinct. Claims regarding inadequate conditions of confinement for pre-trial
detainees are measured by “whether the comdi@mount to ‘punishment’ without due process

in violation of the FourteentAmendment.”_Lareau v. Manso851 F.2d 96, 102 (2d Cir.1981).

As with claims of delayed medical treatmengdé claims are analyzed under similar standards
as Eighth Amendment claims brought by prison€aiozzo, 581 F.3d at 70. Thus, the plaintiff
must likewise establish bothelobjective and subjeece components. Fitsthe deprivation

must, from an objective standpoint, be "suffidly serious.”"_Farmer. Brennan, 511 U.S. 825,

34 (1994. A plaintiff must demotrate that the conditions ebnfinement fell below the
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"minimal civilized measure of life's necetsss.” Rhodes v. Chapman, 452 U.S.337, 347 (1981);

see also Phelps v. Kapnolas, 308 F. 3d 180, 28%(r. 2002) ("Ultimately, to establish the

objective element of an Eighth Amendment claanprisoner must prove that the conditions of

his confinement violated contemporary standards of decency."). The subjective test requires a
plaintiff to show that the defelant officials imposed the conditions with deliberate indifference
to a risk of harm of which they weselbjectively aware. Gazzo, 581 F.3d at 71.

Here, Felmine claims that he was deprivedvater for several “hours” at the station, and
that he was kept overnight ancold cell without a mattress f6¢7 hours. (Uzoh Decl., Ex. 4, at
229-235.) He also testified inshdeposition that he did not eattil he got to Rikers Island,
which appears to have been sometime oug¥hber 1, 2006—around a dayd a half after his
arrest. (Id. at 189.) During the precedday, Felmine was taken to Central Booking, was
arraigned, met with a lawyer, and was taken to the hospital. (Id. at618ZE&8mine testified
that when he asked for food at the precinctwhe denied. (1d. at 230He also testified,
however, that he did not telhgone at Central Booking that s hungry. (Id.) While he was
at the hospital, Felmine claims he was givemewéut that the medicalersonnel stated they
weren’t allowed to give him food because tloeyldn’t face liability fo food poisoning. (Id. at
228-29.)

These allegations do not amount to punishmétiitout due process. While the exact
sequence of events is unclearinfiae’s testimony establishes that after arriving at the precinct
late at night, he was shuttledtiveen various places and custodiansrder to process his arrest,
have him arraigned, and provide him with legssistance and medical care. Indeed, his
testimony indicates that for much of this timevies not even in theustody of the individual

defendants, but rather was being supervisethe Department of Grections at Central
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Booking or medical personnel at the hospitglld. at 182-89.) Furthermore, his own account
indicates that much of the time he sperthatprecinct was during éhlate evening hours.

In Rush v. Astacio, 1998 WL 480751 (2d. Cir. 1998 Second Circuit held that, in the

absence of evidence of an intent to punishyutey a pretrial detainefeod for twelve hours and
keeping him in a “very cold” room for six hours didt violate the plaintif§s due process rights.
The court reasoned that “[n]eg@ththe degree of hardshiprtbe duration of the alleged

constitutional violation wersubstantial.”_Id. at *2; sesso Benjamin v. Kooi, 2010 WL

985844, at *10 (N.D.N.Y. 2010) (denying plaintiff&vto three meals and bedding for a full day
did not violate Eighth Amendment). The counttfier observed that “there are legitimate
governmental purposes that justify not feedingrg\detainee upon arrivat a police station and
that justify not accommodating every detaisedimate-sensitivities.” Rush, 1998 WL 480751,

at *2; see Webster v. City of New Yor&33 F. Supp. 2d 184, 200 (S.D.N.Y. 2004) (“There are

legitimate governmental purposes that justify fieeding every detainagon arrival at a police
station, particularly those detaies who arrive at a police statiin the early morning hours.”).
The circumstances in this case appear sufficieartBlogous. In the indl bustle of processing
and arraigning an arrestee, the government unddlybtaces much higher difficulties in
accommodating hunger and sleeping requests thastatia prison environment. Even crediting
the plaintiff's testimony, the oversight allegeddés not sufficiently serious to amount to a
constitutional violation, and do@®t demonstrate that the defentiaconsciously disregarded an

“excessive risk to [the plaintiff's]dmlth or safety.” Hathaway v. CoughlBv F.3d 63, 66 (2d

Cir.1994).

Summary judgment is thus grantedhe defendants on this claim.

lllegal Strip Searches
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The plaintiff's complaint cursorily allegesahhe was strip seareti repeatedly while
incarcerated at Rikers. (2d Am. Compl. § 53)56e fails, however, to point to evidence
anywhere in the record suppaodithis claim, or any evidendkat the individual defendants
conducted the alleged strip seaash Summary judgment in favof the defendants is properly

granted on any such claim.

J. Substantive Due Process

The plaintiff also appears to assert a caitkudbstantive due process claim. However,
he presents no facts or case ladicating that this claim should lamalyzed separately from the
more specific constitutional violations alleg#oove; indeed, the one case he cites dismissed a

catch-all due process claim for precisely thessons. Zahrey v. City of New York, 2009 WL

54495, at *25 (S.D.N.Y. 2009). The Supreme Coas held that “[w]here a particular
Amendment provides an explicit textual sourceafistitutional protection against a particular
sort of government behavior, that Amendmeuot, the more generalized notion of substantive

due process, must be the guide for analy#tiege claims.” County of Sacramento v. Lesia3

U.S. 833, 842 (1998) (internal quotation marks omitted).
Accordingly, summary judgment is grantiedthe defendants on any residual due process

claim.

K. Conspiracy under 42 U.S.C. § 1985

Plaintiff also asserts a claim for conspiragyder 42 U.S.C. § 1985(3). For such a claim
to survive, the plaintiff must present evidemwéé(1) a conspiracy(2) for the purpose of
depriving, either directly or indectly, any person or &ss of persons of the equal protection of

the laws, or of equal privileges and immunities urile laws; (3) an act in furtherance of the
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conspiracy; (4) whereby a persoreither injured in his persamr property or deprived of any

right or privilege of a citizen of the United S#at” Cine SK8, Inc. v. Town of Henrietta, 507

F.3d 778, 790 (2d Cir. 2007). In addition, the piffimust show that the alleged conspiracy
was “motivated by some racial or perhagseotvise class-based, invidious discriminatory

animus behind the conspirators' action.” Thomas v. Rd&HhF.3d 137, 146 (2d Cir.1999)

(internal quotation marks omitted). Mere conchysallegations that a conspiracy took place,
without any factual basis evidencing a “megtof the minds” between the defendants, will

warrant dismissal of a § 1985 claim. B¥ev. Goord, 340 F.3d 105, 110-11 (2d Cir. 2003).

In this case, the plaintiff isnable to make out a claim cbnspiracy that can withstand
summary judgment. He presents no eviden@naigreement involving any of the defendants,
and makes only conclusory anchgealized allegations that thefdiedants conspired with a “Ms.
Moke” and the safety officer &lara Barton High School to fgsent false testimony” against
the plaintiff. Who Ms. Moke iand her relation to the case are found nowhere in the record. As
to the safety officer, a police report in the necmdicates only that heas interviewed by the
defendants and stated that Felmine was a part ofcident involving a Haitian flag, a fact that
Felmine concedes. (Kunz Decl, Ex. D.) Nonehaf defendants other than Ruane were deposed,
and Ruane’s deposition does notonh the existence of any consaay to deprive the plaintiff
of equal protection under the laws. Moreoveajntiff's only evidence of discriminatory animus
is the assertion in his brief that tseof West Indian descent.

These sparse facts do not provide amgitie basis for the finding of a 81985

conspiracy. Summarygilgment is thus properly grantedthe defendants on this claim.

V. MONELL CLAIM AGAINST TH E CITY OF NEW YORK
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The plaintiff's allegations against the City éw York fail to satisfy the requirements of

Monell v. New York City Dep’t of Social Serys136 U.S. 658 (1978). lorder to sustain a

claim for relief under 42 U.S.C. § 1983 againstunicipal defendant, aahtiff must show the
existence of an officially adopted policy anstom that caused imyy and a direct causal
connection between that policy or custom anddigqarivation of a constitutional right. Bd. of

County Comm’rs v. Brown, 520 U.S. 397, 403 (1997roof of a single incident of

unconstitutional activity is not sufficient to img® liability under Monell, unless proof of the

incident includes proof that it was caudsdan existing, unconstitutional municipal policy,

which can be attributed to a municipal policyraak City of Oklahoma v. Turtle, 471 U.S. 808,
823-24 (1985). Said another walye plaintiff must demonstratbat the municipality was the
“moving force” behind the alleged injury. Brown, 520 U.S. at 404.

In this case, the plaintiff makes only corssuy assertions of Monell liability based on

the City’s alleged failuréo train Detective Ruane and ADA Alexder; an alleged city policy of
arresting innocent personsarder to meet “productivity gésl’; an alleged policy of
unconstitutionally strip searchinmisoners at Riker’s islandnd an alleged policy of filing
statements of readiness for tilmcases where the prosecutorswaformed by her witnesses that
they did not want to beavolved in the prosecution.

There is no evidence in the redsupporting any of the plaiffts policy allegations. As
to Ruane’s alleged lack of trang, the plaintiff can point onlio a vague question asked during
Ruane’s deposition on whether he wasediat the Police Academy “on the kind of
guestioning” to ask crime withessdo which he responded, “Nibtat | can reda” (Uzoh Decl.,
Ex. 6, at 82.) There is no evidence of the Gialleged failure to &in ADA Alexander or of

any policy of when statements of readiness are to be filed. As talaggd policies of strip
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searching prisoners or making arrests to memtymtivity goals, plaintf cites only to his own
complaint and to an unproduced statement byubeCommissioner Padl Browne from 2006.
(Pl. 56.1 Stmt. 11 159-60.)

Summary judgment is thusagrted to the City of New York on plaintiff's § 1983 claims.

V. STATE LAW CLAIMS

Plaintiff also alleges various claims agaial the defendants under New York state law
that can be disposed of summafily.

In New York, the statute of limitations for tort actions against thecocitis employees is
one year and ninety days. N.Y. Gen. Mun. L. 8&560- As noted earlier, the limitations period
was tolled due to plaintiff's infancy until Rember 9, 2006. Thus, any claims accruing during
the plaintiff's initial arrestind detention expired on or aroud@rch 9, 2008—well before the
original complaint was filed on August 31, 200Bhe only claim for which the limitations
period had not yet run, as the defendants edecwas the state law claim for malicious
prosecution, which did not accrue until the favéeabrmination of proceedings on June 9, 2009.

See Nunez v. City of New York, 307 A.D.2d 218, 2189 Dkp’t, 2003). Similarly, since the

plaintiff concedes that he did not file a netiof claim with the City until August 28, 2009, he
failed to comply with New York’s notice alaim requirement for all claims other than
malicious prosecution. See N.Y. Gen. Mun. L588e, -i, -k(6) (requing plaintiffs suing
municipal defendants or police officers to flaotice of claim withir®0 days following the

incident).

® Though the complaint is not entirelyeat, the state law claims appear tddrefalse arrest, excessive force, and
malicious prosecution; constitutional tort claims understhée constitution; claims ifagntentional and negligent
infliction of emotional distress; and a claim against the City for negligent hiring.
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As previously noted, the requirements fanalicious prosecution claim under New York

state law are essentially the same as thapéresl under federal lanCornejo v. Bell, 592 F.3d

121, 129 (2d Cir. 2010) (“[S]ection 1983 . . . addptslaw of the forum state so far as the

elements of the claim for malicious prosecutiwa concerned.”); see also Broughton v. State, 37

N.Y.2d 451, 457 (N.Y. 1975). Therefore, since the Court has already found summary judgment
in favor of the defendants to be proper oafideral malicious prosecution claim, summary

judgment on the state analogudikewise granted here.

VI. CONCLUSION
For the foregoing reasons, summary judghegnthe claims against defendants Ruane
and Franco for false arrest, unlawful entry, ardessive force is DENIED. As to all the

remaining claims and defendants, the defergdambtion for summaryudgment is GRANTED.
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THE PLAINTIFF’'S MOTION TO AMEND THE COMPLAINT

The plaintiff seeks to amend his complgnincipally to add multiple claims against
ADA Allana Alexander. These claims includg {dolation of the right to a fair trial; (2)
violation of substantive due geess rights; (3) selective enfement; (4) conspiracy; and (5)
malicious prosecution. The plaintiff now alseads selective enforcamt claims against the
police officer defendants. The defendantpuarthat the amendment adding ADA Alexander
should be disallowed because itfigtile,” owing either to absoluter qualified immunity. They
further argue that the selective emfement claim fails as a matter of l1aw.

Under Rule 15(a) of the Federal Rule<ofil Procedure, leave to amend a pleading
“shall be freely given where justice so reqgaiteHowever, where “there is no merit in the

proposed amendments, leave to amend shoulldhbied.” Health-Chem Corp. v. Baker, 915

F.2d 805, 810 (2d Cir. 1990); see Ruffolo v. Oppenheimer &987 F.2d 129, 131 (2d

Cir.1993) (per curiam) (“Where it appears thednting leave to amend is unlikely to be
productive, however, it is not an abuse of disoreto deny leave to amend.”). A proposed

amendment is futile if it could not withstandmmtion to dismiss. Lucente v. Int'l Business

Machine’s Corp., 310 F.3d 243, 258 (2d. Cir. 2003).

As detailed below, the motion to amend theptaint is denied in full. The Court agrees
that the claims against ADA Alexander are fuiikea matter of law, because her actions were

protected by either absolute qualified immunity. Further, thCourt finds that there are no

" Defendants, in their response, appearave neglected to address the sisle@nforcement clai as to the police

officer defendants specifically, but thdg present an applicakdegument that such a claim fails as a matter of law

in their discussion of ADA Alexander.

8 Though the standard for futility has been formulated based on a motion to dismiss, where the motion to amend is
made after discovery, courts have looked to the recardsassing whether the proposed amendment is futile. See,
e.g., Lucente, 310 F.3d at 259-60; Lee v. Regal Cruis&s916 F. Supp. 300, 304-05 (S.D.N.Y. 1996). The Court

is thus not limited to the pleadings in its assessment.
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facts in the proposed amendeangaaint or the record supportirggselective enforcement claim
against any defendant, thus #edective enforcement claim against the remaining defendants is

likewise disallowed.

RELEVANT FACTS

All of the plaintiff's claims against ADA Adxander arise out of the following facts,
which the Court recounts here in the light nfasbrable to the plairif. ADA Alexander did
not get involved in the case agsi lan Felmine until after he thdeen arrested and the felony
complaint had been filet.Her duties upon receiving the caseev® prepare an indictment and
present the case to the grand jury. (Uzoh D&al. 7, at 16-18.) Bb parties agree that
Alexander came to the hospital to take the @itkstimony of Max Mazile, and that while at the
hospital she also spoke to some of Mazileésnds, concerning their knowledge of the stabbing
incident. As a result of thesenversations at the hospital ekbnder asked Wilguens Dorval, a
witness to the fights outside the Brooklyn Musewho had not previolysbeen identified by
the police, to testify before the grand juyd. at 21, 31-33, 62.) Alender testified in her
deposition that she believes she interviewed Blgpvior to taking Mazile’s video testimony.
(Id. at 35.)

According to Dorval’s deposition, his emmter with ADA Alexander began when she
came up to a group of Mazile’s friends who wegtirig the hospital and ked them if they had
any information about what had taken place. atubecl., Ex. 9, at 38-39.) Dorval testified that

Alexander told the group that she needed ewddea “lock up” Felmine, who she told them had

° Different personnel at the DA’s Early Case AssessiBeantau were responsible for the initial interview of
Detective Ruane, the drafting of the felony complaind, e first arraignment and bail hearing (where a date was
set for the grand jury). After that point the case vezigaed to ADA Alexander for presentation to the grand jury
in order to secure the felony indictment. (Uzoh Decl., Ex. 7, at 13-17.)
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already been arrested. (1d.38) In a sworn affidavit, Doal elaborated that the ADA made
“an emotional speech” stating trsdte was convinced Felmine whs perpetrator, and that he
was violent and shouldn’t be ladh the streets. (Uzoh DedEx. 34, at  12.) According to
Dorval, she asked the group to imagine how theyld/feel if Felmine were released and ended
up attacking them or their loved ones. (ld.)

During ADA Alexander’s conversation with tlgeoup, Dorval testified that one or more
people (not including himself) st that they had seen Felmine with a screwdriver. (Uzoh
Decl., Ex. 9, at 43, 52.) Dorval testified tiAdéxander then took him aside for a one-on-one
conversation where she asked him if he woultifyelsefore the grand jury._(ld. at 43, 44.)
According to Dorval, he told Alexander dog that conversation thae did not know who
stabbed Mazile. (1d. at 42.) Held her that he saw Felminaghting” in the group of people,
and that Felmine had one hand inside his dhittthat didn’t see him holding any weapon. (Id.
at 47-48.) Dorval testified #t during this conversation, ADAlexander did not tell him what
he should say before tigeand jury. (Id. at 49.)

Dorval testified that the next conversationHael with Alexander waat the courthouse,
immediately prior to his grand jury testimonftd. at 51.) During this conversation, Dorval
claims Alexander asked him again if he saw Feémiith a screwdriver,ral Dorval told her “If
people who were there said they saw lan withravedriver, then maybe he had a screwdriver.”
(Id. at 53.) Dorval claims thatlexander’s response was, “Therat is what you should use.”
(Id.) In Dorval’s grand jury testimony, he tdéied unequivocally that he personally observed
Felmine chase Mazile, pull out a screwdriver,rgyit at Mazile, and theparticipate in kicking

and punching Mazile. (Kunz Decl., Ex. N. at12,) After hearing Dorval’s testimony and the
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video of Mazile’s testimony, thgrand jury returned a truellbagainst Felmine for attempted

murder and other countgKunz Decl., Ex. H.)

Il. ADA ALEXANDER: ABSOLUTE AND QUALIFIED IMMUNITY

The law is well established that prosecutane entitled to absolute immunity “from
claims for damages arising out of prosecutoreduthat are ‘intimately associated with the

judicial phase of the criminal processParkinson v. Cozzolino, 238 F.3d 145, (2001) (2d. Cir.

2001) (quoting Doe v. Phillips, 81 F.3d 1204, 1209C2d 1996)). In determining whether a

prosecutor is entitled to absolutemunity, courts employ a futional approach, which looks to
the nature of the function that the prosecutos warforming at the timef the complained of

actions. _Buckley v. Fitzsimmons, 509 U.S. 259, 2B888). If counsel was &g in her role as

an advocate, she is entitlemlabsolute immunity. Ibler v. Pachtman, 424 U.S. 409, 430

(1976). Functions that serve “ingmaring for the initiation of judicial proceedings or for trial,
and which occur in the course of [a prosecajaole as an advocate for the State” are
unquestionably entitled to absolute immuniBuckley, 509 U.S. at 273. On the other hand, if
she was acting in an investigatory capacity, stemigled only to the qualified immunity that is
normally given to executive officials pursuingethduties. _Id. (observing that qualified
immunity is the norm for executive officersThe government bears the burden of establishing
absolute immunity, but once a court determitied the prosecutor was functioning in her
capacity as an advocate, absolute immunity stileld her from liability “however erroneous the
act may have been, and however injurious igotssequences it may have proved to be to the

plaintiff.” Cleavinger v. Saxner, 474 U.$93, 199-200 (1985); see DiBlasio v. Novello, 344

F.3d 292, 297 (2d Cir. 2003).

a7



Drawing the line between prosecu#b and investigative funains is rarely easy. Courts
have often looked to “the timing of the condatissue.”_DiBlasio, 344 F.3d at 300-01. Thus,
Buckley held that a prosecutor was not functiorasa@gn advocate “before he had probable cause

to have anyone arrested.” Buckley, 30%. at 273; see Hill v. City of New York5 F.3d 653,

661 (2d Cir.1995) (“Before any formal legal peeding has begun and before there is probable
cause to arrest . . . a prosecutor receives only qualified immunity.”) (citations omitted). The
Supreme Court stated that théical distinction lies “betweethe advocate’s role in evaluating

evidence and interviewing witnesses as he pespl@ar trial” and “the detective’s role in

searching for the clues and corroboration thaght give him probable cause.” Buckley, 509
U.S. at 273. However, “[a]ll members of tGeurt [in Buckley] recognized . . . that a

prosecutor's conduct even after probable cause exiglg be investigativé. Zahrey v. Coffey,

221 F.3d 342, 347 n.2 (2d Cir. 2000).

In this case, the primary conduct complainétbok place in the time period after the
felony complaint had been filed, and led up to ABxander’s presentation to the grand jury.
The plaintiff's central allegatin against Alexander is thatestknowingly suborned perjury, and
coerced and manipulated witnesseto providing false testimorggainst the plaintiff” at the
grand jury. (3d Am. Compl. at § 20.)

“There is widespread agreement among Cafrsppeals that prosecutors are absolutely
immune from liability under 8983 for their conduct before g juries.” Burns v. Reed, 500
U.S. 478, 490 n.6 (1991). It has been squardly that the act ofKnowingly presenting false
evidence to, while at the sammé withholding exculpatory evidea from [the grand jury] . . .

lie[s] at the very core of a prosecutor’s rakean advocate.” Berrmhv. Cnty. of Suffolk, 356

F.3d 495, 503 (2d. Cir. 2004); see Imbler, 428.lat 431 & n.34 (holding prosecutor is
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absolutely immune from liabilitjor initiating a prosecution and from claims that he willfully
used perjured testimony). The prosecutor’s albsalmunity applies “nojust for presentation
of testimony” but also to preparatory condu@lating to their advocacy.” Dory v. Ryan, 24
F.3d 81, 83 (2d Cir. 1994) (holding prosecutor &ltety immune from claim of conspiring to
present false evidence at a criminal trial). Beeond Circuit has recognized, for example, that
“out-of-court efforts to contrah withess’ grand juryestimony that are made subsequent to the

decision to indict” are protected by absoluteniunity. Hill v. City of New York, 45 F.3d 653,

662 (2d Cir. 1995). Itisritical to bear in mind, however, that once an indictment has issued, it
is all too easy to classify every action takgrnthe prosecutor prior tilhat moment as an
advocate’s preparation. Nonetheless, whgrmaecutor undertakesfrestigative functions
normally performed by a detective or a polid¢kcer,” only qualified immunity will attach.

Buckley, 509 U.S. at 273; see Smith vrfe#o, 147 F.3d 91, 94 (2d Cir. 1998) (“[The

defendant’s] action in orchestratiagsting . . . is decidedly onghnvestigation side of the line.

In no sense was [he] preparing for the presemtaif an existing case; he was doing police work
in the hope that his target wduuccumb to temptation and thereby furnish evidence on which a
prosecution could be based.”)

In light of the above, it seems clear thia actions taken YDA Alexander in her
courthouse meeting with Wilguens Dorval, imnegdly prior to his testimony before the grand
jury, fell squarely within her role as an adate. At this point, not only had the felony
complaint been filed and the suspect arrestedheutiecision to seek an indictment had already
been decidedly made—indeed, the presentatitimetgrand jury was to take place in mere
minutes. Alexander was preparing Dotsadéstimony, and such conduct is properly

characterized as part of an adate’s function of presenting evidanon behalf of the state. See
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Buckley, 509 U.S. at 273 (absolute immunity exketo “the profesenal evaluation of the
evidence assembled by the police and approppiaearation for its presentation at trial or
before a grand jury after a decision to seekndictment has been made”). Although, taking the
plaintiff's version of the evenias true, Alexander may have preggan witness to testify to facts
for which he lacked personal knowledge, this seamless entitled to aldste immunity than

the knowing presentation of false evidence thatlie®en held in prior cases to fall within the
prosecutorial function. See Imbler, 424 UaS431 & n.34; Bernard, 356 F.3d at 503. Once
ADA Alexander arrived at the cailnouse to prepare an alreasbheduled witness to testify
before the grand jury, she was initiating a pmgion as an advocate for the state, and was
therefore covered by absolute immunity.

In light of the foregoing conclusion, the onmlgmaining question as to ADA Alexander is
whether the plaintiff may propgramend claims arising out heonduct during her visit to the
hospital™® In that setting, creditinthe plaintiff's version of ta facts, one could plausibly
conclude that ADA Alexander was aujias an investigator rather tham advocate. First, as to
the timing, it is true that the criminal courtraplaint had already been filed and a grand jury
presentation had been scheduled. However, the complaint was filed only a few days previously,
and a factfinder could concludieat ADA Alexander was stilh the process of compiling
evidence and determining whether an indictnoentld in fact be obtained on the available
testimony. As for other functional considéoas, Alexander admitted that the withesses
interviewed had not previousbeen identified by the policend that she was the only person
who discovered Wilguens Dorval. In speakinghte group of Mazile’s friends, Alexander was

not verifying information from a witness alrgaithterviewed by the police, but was in fact

19 To the extent that plaintiff attempts to attach anlility to ADA Alexander’s filing of a statement of readiness
for trial, (3d Am. Compl. at 1 26), it need only be notadflyr that such conduct falls clearly within a prosecutor’s
function as an advocate before the trial court.
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investigating whether other eyewitnesses caoltoborate and bolsteragile’s account of the
events. It would be reasonalteconclude that this conduets the sort of “investigative
function[] normally performed by a detectiveapolice officer.”_Buckley, 509 U.S. at 273
Nonetheless, we need not decide the qorstr certain because any claims arising out
of these events, if actionable at all, wohklentitled to qualified immunity. As noted
previously, “public officials a& entitled to qualified immunitif (1) their conduct does not
violate clearly established constitinal rights, or (2) it was géctively reasonable for them to

believe their acts did not viae those rights.” Holcomb {zykens, 337 F.3d 217, 220 (2d Cir.

2003) (quoting Weyant v. Okst, 101 F.3d 845, 8&¥ Cir. 1996)). The plaintiff argues

repeatedly that Alexander’s conduct at the fakpmounted to “solicit[ing], coerc[ing], and
manipulate[ing]” Dorval into providing falsegemony, as well as “conspir[ing] to fabricate”

false evidence. (PI. Br. at 21-22.) Howevee, ¢imly evidence in the reabis that Alexander

spoke to a group of Mazile’s friends, told théelmine had been arrested, and asked someone to
step forward to testify. There is absolutelyimdication that she threatened or coerced them.
Even taking as true Dorval’s affidavit, whichritains the firmest allegjans (though is not fully
corroborated by Dorval’'s own deposition), ADAeXiander merely urged the group to help her
put a violent offender in jail, and to imagine how they would feel if someone they knew were
harmed by him in the future. Further, the affidatates that when talking to Dorval’s alone,
Alexander informed him only that she “needed damaging testimony.” (Uzoh Decl., Ex. 34,

at 1 18.) Dorval stated hiis deposition that at no time dug her visit to the hospital did
Alexander tell him how he should testify. Further, he admitted that when Alexander spoke to the

whole group, she was provided with the inforraatihat Felmine was seen with a screwdriver,
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and that he himself told her that he saw Fedparticipating in the fight at the Brooklyn
Museum.

None of these facts give rise to any doéglinference of a constitutional violation.
Appealing to a group’s better instts in order to encourage thémtestify is not actionable
conduct. Furthermore, Dorval’s accounthas private conversation with ADA Alexander
demonstrates only that she told him she wakisg information, asked him questions, listened
to his answers, and that he subsequently adcetstify before the grand jury. There is no
evidence that Alexander abused any investiyafiunction in order teecure particular
testimony. For that reason, “teasonable jury, viewing the evidence in the light most
favorable to the Plaintiff, could conclutleat the defendant's actions were objectively
unreasonable” under any claim or theory drdésem established law. Ford v. Mogi237 F.3d
156, 162 (2d Cir.2001).

For the reasons stated, theutt concludes that the proposed amendment adding claims
against ADA Alexander would be futile, becaadleof the conduct at issue was protected by

either absolute or qualified immunity.

1. SELECTIVE ENFORCEMENT

The plaintiff now seeks to add a claim of selective enforcement against all the
defendants. This claim plainbpould not survive a motion to disss. “In order to establish a
violation of equal protection bad®n selective enforcement, thiintiff must ordinarily show
“(1) the person, compared with others similagityiated, was selectivetyeated; and (2) that
such selective treatment was based on imperméssdsisiderations such as race, religion, intent

to inhibit or punish the exercise of constitutionghts, or malicious or bad faith intent to injure

52



a person.”_Lisa’s Party City, Inc. v. Town idénrietta, 185 F.3d 12, 18d Cir. 1999) (internal
guotation marks omitted).

The proposed amended complaint offers no fadtasis for this claim other than the fact
that Felmine happens to be West Indian. ABd Compl. at § 31.) In his motion papers, the
plaintiff's only supplemental argumers that he was the only persarrested for the stabbing of
Mazile. Clearly, these conclusory statemsesto not state a valid claim for selective

enforcement.

V. CONCLUSION
For the reasons stated, the plaintiff's motiofilea third amended complaint and to join
ADA Allana Alexander as a defemalas DENIED in full, because any new claims would be

futile.

SO ORDERED.

Dated: Brooklyn, New York
September 29, 2011

s/

Grol Bagley Amon
ChiefUnited State<District Judge
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