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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
NATASHA SHPAK, et al., MEMORANDUM AND ORDER
Plaintiffs,
- against 10€V-1818 WFK) (JO)
MALCOLM CURTIS, et al.,
Defendants
__________________________________________________________ X

James Orenstein, Magistrate Judge:

Plaintiffs Natasha ShpakShpak™) Rouben Vatanov, and Lili Ougoulafiave asserted a
variety of tort and contract claims agaidefendarg Malcolmand Judith Curtigrespectively,
"Malcolm™ and "Judith™), Belzona Systems of California, IfiBelzona’), and Simnat Global Inc.
("Simnat") Having secured certain information in the discovery processnbw seek leave to
amendhe complaintto include additional faotl allegatios andegalclaims, and to adds a
named defendamhe 2002 Malcolm Curtis and Judith Curtis Revocable Tthst' Curtis Trust")

The defendants oppose the motion on the grounds that the proposehremieisbothfutile and
untimely. For the reasons set forth belolgrantthe plaintiffs motion.
l. Background

| assume the reader's familiarity witiefactual circumstansand procedural historyf
this action as describeth anopinion by the Honorable Roslynn R. Mauskopf, United States
District Judge, denying the defendants' motion to dismiss the Comflegshpak v. Curti2011
WL 4460605, at *1-3K.D.N.Y. Sept. 16, 2011). | include here only the background information
relevant tathe instant motion tamend For purposes of analysis, | assume the facts alleged in the
plaintiffs’ pleadings to be true.

Plaintiff Shpak is the daughter of plaintiffs Vatanov and Ougoulava. dlheyethat
defendants Malcolm and Judith Curtis, togethigh theirson, nonparty Simon Curtig"Simon"

or, collectively with his parents, the "Curtisediatched a schente induce Shpak's parents to
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give valuable restaurant equipment to the Curtises — equipment with which the<lateis
absconded. As part of the scheme, the plaintiffs allege that Simon falselg@ddmmarry Shpak
and Simon's parents falsely promised to open a restaurant in California to suppauptee c
Docket Entry (DE") 1 (the"Complaint’) 17-52.1n thar original complaint, the plaintiffurther
alleged thatsometime afteFebruary 2008, Malcolm and Judith formed defendant corporation
Simnatasa holding company for the new restaurant, which was to be calledEdgé€’ Id.
1129-31, 38. Although Malcolm and Judith suggeste8hpak that she and her fiancé would
jointly own Simnat they in fact retained an 80 percent ownership interest in the congafyl.

The plaintiffs filed their complaint on April 23, 201&sserting claims dfaud, conpiracy,
violation of Section 80-b of the New York Civil Rights Law, breach of caxtt breach of
fiduciary duty, conversion, and unjust enrichm&eeDE 1. The defendants did remiswerthe
complaint, but instead moved to dismissdlcdonon a variety of ground§eeDE 34.

Notwithstanding that motion, and over the defendants' objection, | ordered the parties to
commence discovery. DE 32. Pursuant to that decision, | entered a case managdment
scheduling pursuant to Federal Rule of Civil Proce@iRele™) 16(b) that set deadlines not only
for the completion of discovery but also for other pretrial matters, including arteeatiDanuary
31, 2011, for any party to seek to join a new party or amend its pleaS8es3E 33 at 1.

On November 24, 2010, in support of their motion to dismiss, the defendants served an
affidavit in which Malcolm stated that Shpak had owned 50 percent of Simnat untiitallbals,
2008, citing as evidence a form submitted to the IRS on that date indicating that Sisjuattlya
owned by Simon and Shpak. DE 34-11 ("Malcolm Aff.") 1 13, DE 34-12 (exhibits) at 39-40; DE

34-14 (affidavit of service).



On Jamary 18, 2011, in responsette plaintiffs'request fof'[a]ll documents reflecting
the corporate structure and formation of . mBat; the defendantproducedthe first and fifth
pagef a“buy-sell agreemetibetween Simnat and the Curtises dated September 1,2B@ED
1 2, Ex. 1 (defendants' discovery respfrde3 & Ex. 3 (@reementht 1-2. The agreement
identifiedthe three Curtises &mnat'scorporate officersand indicated that 1,000 shares of
common stock in the corporation had been issued in the following amounts: 200 shares to Simon,
400 shares Maldm as"trustee of th¢Curtig Trus{,]" and 400 shares to Judith in the same
capacityDE 55 Ex. 3 at 2. The defendants alssmultaneously producetiree stoclcertificates
reflecting the issuance &imnat fiares as described in the agreemPi 55 | 2, Ex. 4In
addition to these documents, the plaintiffs obtained other documents during discoveny telat
the ownership of Simnat, including a corporate questionnaire submitted to the Galiforni
Department of Alcoholic Beverage Control indicating that, as of September 1,a0G0&res of
Simnat were heltly the Curtises in #hproportions described above, and a print-ecarhthe
California Department of Alcoholic Beverage Control online query systeitainay thathe
ownership of Simnat remained unchanged through September 28, 2011. DE 50 Exs. C, E.

As of May 11, 2011, the parties had exchanged documents and responses to
interrogatories, but had not yet taken any depositions. Because the defehslandsal motion
remained undecided at that time, gagtiesjointly asked me to extend the discovery deadline. DE
41. | granted the request and entered the following order: "To the extenaangreimain
pending upon the resolution of the dismissal motion, the parties shall confer and, nonateetha
week after entry of the court's ruling, submit a proposed schedule for the expedifddtmon of

all remaining discovery.Order dated May 16, 2011.



On September 26, 2011, the calehiedhe defendantsnotion to dismissDE 43.A week
later, pursuant to my order, the parties submitted a proposed scfoedbke completion of all
remaining discovery. DE 44. The plaintiffs proposed a schedule that included a new d#fadline
December 31, 2011, for the amendment of pleadings or joinder of parties — notwithstanding the
fact that the deadline for such actions had already lapsed at the time | gramtadiéds' request to
extend the original schedulgeead.; DE 33 at 1. The defendants objected to that aspect of the
plaintiffs’ proposal — butot because the original deadline for amendments had passed sdecau
they contended that allowing any amendment or joinder would somehow be prejudstésd|
the defendants said no more than that they "did not agree to the inclusion of a deathime for
joinder of additional parties and the amendment of the pleadinghe parties' joint scheduling
submission] because it is not a 'discovery' item." DE 44 at 1.

On October 12, 2011, | met with the parties to discuss discovery and other pretead. matt
The plaintiffs counsel raised the possibility of adding new claims and a new defendant, and the
defendants' counsel objected. After hearing from both sides, | ordered the padigeitdurther
on the issue and ruled that in the event they could not reach an agreement, the ptaildiffec
a motion to amend no later than October 26, 2011. DE 47. On the same day, pursuant to Rule
16(b), | entered an Amended Case Management and Scheduling Order that included a new
deadline of October 26, 2011, for any party to amend its pleading or join a new party. DE 47 at 1.

The plaintiffs met that deadlin@n October 26, 2011 thegyaintiffs filed the instant
motionseekingeaveto amend the complaint smldadditionalfacts and claimbased upothe
information obtained during discovery, and to addGhetis Trust asa defendantDE 50.

Specifically, the plaintiffshaveseekto supplementhe complaint to allegdree facts.



First, the plaintiffsseek toallege that ShpaWwas a 50 percemwner of Simnat upon its
formation—a fact that the defelants apparently believe to be true. DE 50 Ex. 3 (the proposed
Amended Complaint ("PAC')156-58 seeMalcolm Aff. § 13. Second, they seek to allege that
Shpak waslispossessd of her interest in Simnat, without compensation, on or about September 1,
2008, whenSimnatissued shares @& stockto the Curtised?AC 11138, 5961. Third, they wish to
allege hat Malcolm and Judith transferred thespectiventeressin Simnat to the Curti$rust—
which they created, and for which they serve as tsateesandbeneficiaries- withoutfair
considerationPAC115-6, 64-65.

Based on those new factual allegations, as well as those originally pleadedumrent
Complaint, heplaintiffs seek to asseedditionalclaimsagainst the defendants, and against the
Curtis Trust. Specifically, as a result of the allegedly wrongful divestatiShpak's interest in
Simnat, they seek to plead claimscohversion anaf aiding and abetting a breach aiifciary
duty. In additionthey assert that the transfer of Malcolm's and Judith's interests in Simnat to the
Curtis Trust without adequate consideration supports a fraudulent conveyance claim under
Sections273-a and 276 of thidew York Debtor and Creditor Law.

The defendants opge tle amendmenbn several ground3hey argue that thirst two
proposed claims affatile because they are bdime-barred The defendants also contend that the
conveyance by Malcolm and Judith to the Curtis Trust of their interests intQirdmetput those
interests beyond the reach of potential creditors, and therefore cannot have beéulentra
conveyance as a matter of law; as a result, they argue that the fraudulent cometsian like
any claim against the Curtis Trust, is futile. Fipahe defendants ask the court to deny the motion

to amend because the plaintiffs waited too long to seek such leave.



. Discussion

A. Standard of Review

The motion to amendcomplaint to add bothew claims and a new defendant implicates
Rulesl5(a) and 21SeeMomentum Luggage & Leisure Bags v. Jansport, R@01 WL 58000, at
*1-2 (S.D.N.Y. Jan. 23, 2001). The former allows a party to amend its pleading once as a matter of
course within 21 days after a responsive pleading is servedtbrthe opposing party'written
consent or the coustleave: Fed. R. Civ. P. 15(a). The latter provides that a couey'at any
time, on just terms, add or drop a parfyed. R. Civ. P. 21. Both rules trigger the same standard of
review. When a party sketo add a new claim, in the absence of reasons to deny the application
such asundue delay, bad faith or dilatory motive on the part of the movant, repeated failure to
cure deficiencies by amendments previously allowed, undue prejudice to the opposing p
futility of amendment, etc.[,] the leave sought should, as the rules requiireghe given'"

Foman v. Davis371 U.S. 178, 182 (1962) (quoting Fed. R. Civ. P. 15(a)). Rule 21 likewise allows
a court broad discretion to add a pa8wllivan v. West New York Residential, 12003 WL
21056888, at *1 (E.D.N.War. 4, 2003), and the exercise of that discretion shoulgjbeled by

the same standard of liberality afforded to motions ... under Rul&kigsman v. The City of New
York 2001 WL 1398655, at *1 (S.D.N.Y. Nov. 8, 2001).

Where a party opposes a proposed amendment on the ground that it is futile, the court
should review the proposed claim as it would in considering a motion for dismissal uneler Rul
12(b)(6).Seee.qg, Lucente v. Irit Bus.Machines Corp.310 F.3d 243, 258 (2d Cir. 2002mna
v. New York State D&mwf Health 2009 WL 6497844, at * 1 (E.D.N.Y. Sept.3, 2009) (quoting

Crippen v. Town of Hempste&2D09 WL 803117, at*1 n. 1 (E.D.N.Y. Mar.25, 2009)). | therefore



accept the mposed amended complagithaterial factual allegations as true, and | may not deny
leave to amend on the ground of futility unless the proposed pleading fails to sesddfitieht
factual matter, accepted as true'state a claim to relief that idqusible on its fac&. Ashcroft v.
Igbal, 556 U.S. 662, 129 S. Ct. 1937, 1949 (2009) (qudelyAtl. Corp. v. Twomb}y550 U.S.
544, 570 (2007)).A claim hasfacial plausibility when the plaintiff pleads factual content that
allows the court to draw theasonable inference that the defendant is liable for the misconduct
alleged: Igbal, 129 SCt. at1949 (citingTwombly 550 U.S. at 570). The determination of
whether'a complaint statesgausible claim for relief will... be a contexspecific task that
requires the reviewing court traw on its judicial experience and common seridedt 1950
(citing Igbal v. Hasty 490 F.3d 143, 157-58 (2d Cir. 2007)). "The moaving party bears the
burden of demonstrating why leave to amend should be denied on futility grobedgper v. N.Y.
Methodist Hosp.786 F. Supp. 2d 566, 582 (E.D.N.Y. 2011) (citBigskeiwicz v. Cnty. of Suffglk
29 F. Supp. 2d 134, 137-38 (E.D.N.Y. 1998)).

Where a defendant oppossasamendment on the grounds of undue delay, a coayt
deny leave to amerwhly if the plaintiff waited anihordinate" amountf time to seek leave to
amendand only then if the plaintiff offers "no satisfactory explanation ... for the deatalythee
amendment would prejudice the defenda@tédsswell v. @livan & Cromwel| 922 F.2d 60, 72
(2d Cir. 1990)The standard for seeking an amendment in the face of delay is more exaceng if th
moving party fails to seek leave within the time prescribed in a scheduling otdexceunder the
authority of Rule 16(b). In such circumstances, the moving party must demonstratedgsed
for the delaySeeFed.R. Civ. P. 16(b)(4)Grochowski v. Phoenix ConstB18 F.3d 80, 86 (2d

Cir. 2005);Perfect Pearl Co., Inc. v. Majestic Pearl & Stone, |12 WL 98493at*2



(S.D.N.Y.Jan 11, 2012; Alexander v. Westbury Union Free School Dist.F. Supp. 2d---,
2011 WL 5401806, at *22 (E.D.N.Y. Nov. 4, 201Hpgan v. J.P. Morgan Chase Bar2008 WL
4185875, at *2 (E.D.N.Y. Sept, 2008) A party seeking to estabh such good cause mssiow
that it has been reasonably diligent in trying to meet the applicable deadlstandard that is not
satisfied if the proposed amendment relies on information that the party kneeulst seasonably
have discovered in advem of the deadlinéSege.g, Perfect Pearl Cq.2012 WL 98493, at *2;
Lamothe v. Town of Oyster B&8011 WL 4974804, at *&&D.N.Y.Oct 19, 201).

B. Futility

1. Conversion And Breach Of Fiduciary Duty Claims

Theplaintiff's proposed claims for damagdes conversion and breach of fiduciary are
each subject to a thrgear statute of limitation&eeln re All American Petroleum Corp259
B.R. 6, 21 (Bankr. E.D.N.Y. 2001) (three year limitations period for conversion action begins
whenthe conversion occurggiting N.Y. C.P.L.R. § 214(3)Vigilant Ins. Co. of America v.
HousingAuth of the City of El Paso, Texa®7 N.Y.2d 36, 44 (1995)Carbon Capital Mgmt.,
LLC v. American Express C@32 N.Y.S.2d 488, 495 (App. Div. 2011h(ee year limitations
period for claim for breach of fiduciary dudpplies to claims for monetary reljefA court may
deny leaveo amenca complainton the ground of futilityf the proposed newlaims arebarred
underthe relevant statute of limitationSeeSemper786 F. Supp. 2dt581-582;Farbstein v.
Hicksville Pub. Library 323 F. Supp. 2d 414, 422 (E.D.N.Y. 2004).

The plaintiffs assert the proposed claims based on an allegatidhel@uartises
improperly divested Shpak of her ownership interest in Simnat on or about September 1, 2008.

PAC 1198-102.The plaintiffs were therefore required to assert their claims no later than



September 1, 2011. The plaintiffs argue that even though they did not seek to ass=diris
before that deadline, their proposed amendment is not futile under the statuteatibiimiboth
because the new claims relate backhe date of the original complaisud because they believe
the limitations period should euitably tollel. DE 57 (Plaintiffs' Reply Memm@andun) at 28.

An amended complaint "relates back" to the date of the original complaintvasserts a
claim "thatarose out of the conduct, transaction, or occurrenaausetor attempted to be sett
—in the original pleading.Fed. R. Civ. P. 15(c)(2)The rationale of Rule 15(c) is that a party who
has been notified of litigation concerning a particular occurrence has beenlgtliematice that
statutes of limitations were intended to providgaldwin Cnty Welcome Citr. v. Browr66 U.S.
147, 159 n.3 (1984). Thums determiningvhether the plaintiffs' proposed new claims relate back
to the date of their original claifthe central inquiry" is whether the defendants received
"adequate notice of the matters raised in the amended pleadiyghe general fact situation
alleged in the original pleadingSlayton v. Americakxpress Cq.460 F.3d 215, 228 (2d Cir.
2006) (quotingstevelman v. Alias Research [nc74 F.3d 79, 86 (2d Cir. 1999%ee alsdVilson
v. Fairchild Republic C9.143 F.3d 733, 738 (2d Cir. 1998okolski v. Trans Union Corpl78
F.R.D. 393, 397 (E.D.N.Y. 1998)ettis v. United States Postal Se®73 F. Supp. 352, 362
(E.D.N.Y. 1997) "The analysis employed to resolve this question is essentially an examination of
whether there is a common core of operative facts linking the amendments anditta ori
complaint! Oliner v. McBrides Indus.,Inc., 106 F.R.D. 9, 12-13 (S.D.N.Y. 1985geSokolski
178 F.R.D. at 397Conteh v. City of New YqQrR001 WL 736783, at *3 (S.D.N.Y. June 28, 2001).

Here, the original complaint allegéukat the Curtises devisedschemeto trick the

plaintiffs into giving thenrestaurant @uipment in exchange for a promise thaytheuld opera



restaurant for Shpaknd Simoronce they were marrie@omplaint{{ 7-52.Part of that scheme,
according to the complaint, involved Malcolm and Judith's creation of Simnat as a holding
company for the restaurant atieir correspondingromise to Shpathat Simnatvouldbelong to
her and Simond. § 31. Having notified the defendants of that theory of the case in their original
complaint, he plaintiffsnow seek to assert additionddins based on allegations thafter the
engagement between Simon and Shgraded theCurtisedivested &pak of her entire ownership
interest in Simnat without consideratidhAC 1156-61.These claims are"aatural offshoot'of
the"basic schemealleged in the original complaidliner, 106 F.R.Dat 11,and thus provide
grounds for relation back under Rule 15@2€id.; see alsdn re Chaus Sec. Litigatio801 F.
Supp. 1257, 1264 (S.D.N.Y. 1992) (finding that common scheme to defraud investors by
misrepresenting compasyarnings allowed for relation baok claims related to additional
financial and accounting manipulatignSokolski 178 F.R.D. at 397 The existencé®f an
underlying common scheme or course of conduct which is the basis of the odgorabad links
otherwise distinct transactidnmovides ground for relation back under Rule 15(c).") (qudting
re Austin Discovery Serysnc., 179 B.R. 390, 397 (Bankr. D. Conn. 1995)).

Given the'general fact situation alleged in the original pleadi®dpyton 460 F.3d at 228,
the defendants knew, or should have known,dlzamns regarding the formation and ownership of
Simnat might be raised in the course of this litigatlomas by no meansnforeseeable whehe
complaint was filedhatthe plaintffs, through discovery, would learn of fdk's 50percentstake
in Simnatandthe issuance of Simnat stock to the Curtises in September 2008. Imdebdf that
information was provided by the defendants in response to the plainstfsiemand for

discovey. SeeDE 55 | 2, Ex. 1, 3The defendants thereforerchardly claim to be surprised by

10



the claims Shpak now seeks to assert. Nor candbepnstratéhat they would suffer any undue
prejudice as a result of the amendmeinice the'corporate structure and formation of ... Simhat,
DE 55 912, hasmanifestlybeen a topic of discovery in this litigation since at least January. 2D

| thereforeconclude that the original complaint provided the defendantsadehuate
notice of the matters the plaintiffs now seek to litigated tlatthe newclaimsthusrelate back to
the date of the original complairthose claimsare, accordingly, timely under the relevant statute
of limitations Because the claims are timely ass#rtaneed not and do not pass on whether there
is any equitable basis to toll the limitations period.

2. Fraudulent Conveyanédaims

The plaintiffs also seek @sserinew fraudulent conveyanciimsunder Sections 278-
and 276 oNew YorKs Debtor and Creditor LaWDCL"). They allege that the transfer of
Malcolm and Judith's interest in Simnat to the Trust constituted both actual fraudhentdeter
statute ad constructive fraud unddre former A conveyance is "actually” fraudulenttfis made
with "actual intent.. to hinder, delay, or defraud present or future creditors.”" DCL § 276.
"Constructive fraud" is generally established by showing that a conveyaneceadas'without a
fair consideration" at a time when the conveyor was insolvent. DCL § 273. Even when asdebtor
not insolvent, however, a transfer made "without fair consideration” can be comstyucti
fraudulent under New York lavikeeDCL 88 273-a, 274, and 27Specifically, aconveyance
made withouftair consideration israudulent if at the time of the transfethe conveyor wasa
defendant in an action for money damagesf tat judgment in such an action has been docketed

against himhandhe has "failed to satisfy the judgment." DCL 8§ 2/3-

11



The defendants contend thihe amendment is futileecausehe conveyance at issue did
not render Malcolm's and Judith's interests in Simnegachable to their creditors, and thus could
not havebeenfraudulent as a matter of laBE 56 (Defendant's Memorandum) at 15-IBe
meiit of that argument depends on whether Malcolm and Judith possess an unqualified power to
revoke the TrustUnder botiNew Yorkand Californidaw,” where thesettlorof a trustretains an
unqualified power of revocatiothesettbr is considered to be the absolute owner of thegrust'
corpus so far as the rightsiuércreditas or purchasers are concerngeeN.Y. Est Powers &
TrustsLaw ("EPTL") 8 10-10.61In re Rubin 160 B.R. 269, 275 (Bankr. S.D.N.Y. 1993); Cal.
Prob. Code 8§ 18200-182Manelli v. McGrath 166 Cal. App. 4th 615, 633-34 (2008he
settbr cannot defraud hereditors byconveying her own property to the trust, sitioe trust
corpus can be reached by her creditors asvére held in the settlesrnameSeeln re Gallet 196
Misc. 2d 303, 307 (N.Y. Sur. Ct. 2003); re Plotkin 56 Misc. 2d 754, 760 (N.Y. Sur. Ct. 1968)
Gagan v. Gouyd73 Cal.App.4th 835, 842 (1999deed, as far abesettlots creditors are
concernedthe conveyance of her own property to the ttds{es] not constitute @ansfer of any
interest at all during the [settlsy lifetime!" Plotkin, 56 Misc. 2dat 760 seeln re Granwell 20
N.Y.2d 91, 97 (1967) Although a transfer of interest was projected, it was not actually completed
until [the settlor] died); Gagan 73 Cal.App.4th at 842. Only upon the settlai®ath does a
transfer of interest occur, at which potatthe extent that the transfer serves to defeat the claims of
the settlos creditorsthe transfemay constitute a fraudulent conveyance and be set &sde.

Granwell 20 N.Y.2d at 95Gallet, 196 Misc. 2d at 307.

! Although neither party has briefed the issue of choice of law, the defendamshzita New

York and California authority in support of their argument. Those two states are tlumesalhyith

any substantial connection to the proposed fraudulent conveyance claims. Beeaaks/ant

laws of both jurisdictionsra largelyconsistent, | need not and do not decide which state's law

applies.SeeBass v. World Wrestling Fed'n EntniR9 F. Supp. 2d 491, 504 (E.D.N.Y. 2001);

Park Place Entm't Corp. v. Transcon. Ins. (225 F. Supp. 2d 406, 408-409 (S.D.N.Y. 2002).
12



In contrast to the arrangement described above, where the settlor of a trusitde&sn
an"unrestricted power of revocation, ... [the] settlor generally loses altamftthe truss
property."Rubin 160 B.R. at 275seealsoln re Mordecaj 24 Misc. 2d 668, 669 (N.Y. Sup. Ct.
1960),aff'd, 210 N.Y.S.2d 478 (App. Div. 196@aycock vHammer 141 Cal. App. 4th 25, 292
(2006).In such circumstances, the trasissets are reachable by the sé&tttyeditors to the extent
thatthecreditorscan demonstrate that the transfethef assetto the trustvas actually or
constructively fraudulenSeeDCL § 270 et seq.; Cal. Civ. Code § 3488seq

Here, thenature and extent of Malcolm and Judith's power to revoke the Trust is not
apparent from th&ace of theproposed mendmentThe powemmaybeabsolute and unqualified,
or it may beestrictedn such a way that some or all of the assets hdldigtare keyond the reach
of Malcolm and Juditk creditorsthe proposed pleading silent on the matte¥While that silence
might render the pleading defective, and therefore futile, if the Trust wenenpee to be
unqualifiedly revocable in the absence of evidence to the contrary, no such presapypliss
here Indeed, ilfNew York, abserdn explicit reservation of the unqualified right to revoke, the law
presumes that the settler retains no such r8geEPTL § 7-1.16 (‘A lifetime trust shall be
irrevocable unless it expressly provides that it is revocabRerosi v. LiGreci 31 Misc. 3d 594
596 (N.Y. Sup. Ct. Feb. 14, 2011) (citiddcKnight v. Bank of New York & Trust C854 N.Y.
417 (1930))California law on the other hand, doesspume that a trust is revocabléut only
under certain circumstances that | cannot assume exist here. Specificéibyn@gbresumes a
trust to be revocable only where the setidais domiciled in California at the tintieist was
created, the trust instrument was executed in California, or the trust instipnoedes that

California law governs the trust. Cal. Prob. Code § 15Witlle some or all of the latter

13



circumstances may prove to be true in thsecane of thems apparent from the face of the
proposed amendmemits a result, tha plaintiffs’ allegation that Malcolm and Judith conveyed their
interests in Simnat to the Trust suffices to plead that they placed the relesetstl@zeyond the
reach of a judgment in this case

In opposition to the proposed amendmdmedefendantsely ona "Certification of Trust
thatpurports to estdish for both Malcolm and Judith and unqualified right to revoke the Trust.
SeeDE 551. That document was neither attached to the proposed new complaint nor incorporated
by reference thereih.do not takesuchextrinsic evidence into account in determining the instant
motionto amend. As with a motion to dismiss under Rule 12(b)(6) fiigking futility
determinations, the court must limit itself to the allegations in the complaint, aswelaay
documents attached to the complaint as exhibitsicorporated by referenéd.okio Marine and
Nichido Fire Ins. Co. v. Calabres2011 WL 5976076, at *17-*18 (E.D.N.Y. Nov. 28, 2011)
(quotingContractual Obligation Prods., LLC v. AMC Networks;., 2006 WL 6217754, at *3
(S.D.N.Y. Mar. 31, 2006)Permatex, Inc. v. Loctite Cor2004 WL 1354253, at *3 (S.D.N.Y.
June 17, 2004('materials outside of the pleadingscannot be considered on a motion for leave
to amend).

If the defendants have accurately interpreted the Trust certificatanthayell secure a
dismissal of the fraudulent conveyance claims on a motion for summary judgftentet for
futility, however, does not depend on whether the proposed amendment could potentially be
dismissed on a motion for summary judgment; instead, a proposed amendment is futilé only if
could not withstand a Rule 12(b)(6) motion to dismignse v. Hartford Underwriter's Ins. Go.

203F.3d 417, 421 (6th Cir. 200®ee alsdResQNet.com, Inc. kansa, Inc. 382 F. Supp. 2d 424,

14



452 (S.D.N.Y. 2005) ("An amendment is only futile where it would not survive a motion to
dismiss under Rule 12(b)(6), Fed. R. Civ. P., #mel office of a motion to dismiss is merely to
assess the legal feasibility oetbomplaint, not to assay the weight of the evidence which might be
offered in support thereof)'(quotingEternity Global Master Fund Ltd. v. Morgan Guar. Trust
Co. of New York375 F.3d 168, 176 (2d Cir. 2004Because thdefendants cannot establistet
futility of the proposed fraudulent conveyance claims without resort to extrvidienee, | reject
that basis for their opposition to the motion to amend.

C. Undue Delay

The plaintiffs filed the instant motion within the time allowed under a scheflaiufer |
set pursuant to Rule 16(b). They therefore need not demonstrate good cause for any delay i
seeking to amend; instead, the burden falls on the defendants to show that the plaeifisadel
"inordinate’ and that thelaintiffs have 'ho satisfactory explanatian for the delay, anfthat] the
amendment would prejudice [tim¢." Cresswell 922 F.2dat 72. The defendants do not meet that
burden?

The plaintiffssought leave to amend approximately 18 months fiftey the original
complant andsomenine months afteneceiving the information in discovery on the basis of which
they propose to assert theew claims. Although thagteriod of delay is not insignificant,ig
certainlyno greater than in many cases where amendments ttettkngs have been permitted.

SeeRichardson Greenshields Secur., Inc. v. Mui-Hin, 1825 F.2d 64, 653 n.6 (2d Cir. 1987)

2 It is of course true that the plaintiffs could have filed their motion to amencehtéfodeadline
set br doing so in the original Case Management and Scheduling Order had lapsed. But to the
extent the defendants would contend that the plaintiffs should be deemed bound by that deadline,
rather than the later one set in the Amended Case Management andiSgl@dier, their quarrel
is withmy decision to set such an amended deadline over their objection. The time to object to that
ruling has long since pass&keFed. R. Civ. P. 72(a). Having failed to seek review of that order,
the defendants must content themselves to meet their burden of demonstrating uiydue dela
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(citing, for exampleState Teachers Retirement Bd. v. Fluor Ca3p4 F.2d 843845-46(2d Cir.
1981)(amendment allowethreeyears aftercommencement of actigiMiddle Atl. Utils. Co. v.
S.M.W. Dev. Corp392 F.2d 380, 383-85 (2d Cir. 1968) (amendment allaafted threeyear
interval andwhereplaintiff was aware of facts supporting new claims two years befang of
original complaint)Zeigan v. Blue Cross and Blue Shié07 F. Supp. 1434, 1438 (S.D.N.Y.
1985) (amendment allowdhdree years after suit was filedsreen v. Wolf Corp50 F.R.D. 220,
222-24 (S.D.N.Y. 1970)fmendment allowed four years after commencemerttiminadespite
the fact thaplaintiff wasaware of facts asserted in amended complaint from outset of.case)
Moreover,it was not unreasonable for the plaintiffs to defer asserting their nensahdhilethe
motion to dismiss their original claims was pending; given the nature of the original alziho$
the defendants' arguments in support of dismissal, the plaintiffs may relysloaae concluded
that dismissal of the original claims would have fatally undermined any addlitiamas arising
from the alleged fraudulent scheme. Indeed, for this reason, | would conclude thatathégeod
cause" for the delay even if the plaintiffs had failed to meet the deadline Antended Case
Management and Sebuling Order.

More fundamentallythe defendantisave madabsolutelyno showing that the plaintiffs
acted in bad faith or that they will suffer any prejudisea result of the proposed amendm®ae
State Teachers Retirement.Bab4 F.2cat 856 ("mee delay ... Asent a showing of bad faith or
undue prejudice, does not provide a basis for a district court to deny the right td amBEoH v.
First Blood Ass0¢.988 F.2d344, 350 (2d Cir. 1993) ("The rule in this Circuit has been to allow a

party toamend its pleadings in the absence of a showing of prejudice or bat).faitkordingly,
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| find that the plaintiffsdelay inseeking leave to amend does inatselfwarrantdenial ofleave to
amend
[l Conclusion

For the reasons set forth abolgrantthe plaintiffs motion for leave to amend the

complaint.
SO ORDERED.

Dated: Brooklyn, New York
February 14, 2012
Is]
JAMES ORENSTEIN
U.S. Magistrate Judge

17



