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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________ X
NOEL REYES
Plaintiff, MemorandunandOrder
D-cv-1838
- against -
THE CITY OF NEW YORK, et al.
Defendants.
______________________________________________________ X

GLASSER, United States District Judge:

Plaintiff Noel Reyes (“plaintiff’ or “Reyes”) broug this action against the City of
New York (“NYC"), the New York City Police Departnmé¢ (“NYPD”), and two
unidentified police officers (“Officer D& 1" and “Officer Doe 2”) (collectively,
“‘defendants”), pursuant to the Civil Righ&st of 1866, 42 U.S.C. 88 1981, 1983, 1985,
and 1986, alleging false arrest, false impnment, and malicious prosecution. Before
the Court is defendants’ motion for judgmemnt the pleadings, pursuant to Federal Rule
of Civil Procedure 12(c). Defendants arg(®:plaintiff failed to timely serve Officers
Doe 1land 2 pursuant to Fed. R. CivdPm) and those claims are now barred by the
statute of limitations; (2) N®D is a non-suable entity; and (3) plaintiff hagefd to
state a claim as a matter of law. Foetbllowing reasons, defendants’ motion is

GRANTED.
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BACKGROUND

The following facts are undisputed and drawn frdm tomplaint and documents
of which the Court may take judicial notiéeAt 1:35 p.m. on May 15, 2007, police
received a report of an armed robbery of the Gr@achmunity Laundromat at 302
Grand Street in Brooklyn. Declaration of Sumit Slated March 3, 2009 (“Sud Decl.”),
Ex. C (Arrest Record & Complaint ReportQfficers responded to the scene and spoke
with two witnesses: Daniel Boentoro, altadromat employee, and Johnny Morales, a
customer. Sud Decl. Ex C (Complaint Report). Whimesses reported that the
perpetrators brandished a silver handgwoktthe Laundromat cash box, and then fled

on a bicycle. Sud Decl. Ex. C (Arrest Record & GQuaint Report).

One minute later, at approximately 1:40 p.m., polhdficers stopped Reyes and
another Hispanic male at the intersectiorRoebling Street and South 1st Street in
Brooklyn, New York, approximately two blocksom the Laundromat. Compl. § 15; Sud
Decl., Ex. C (Arrest Record & Arrest Worksheethadstly thereafter, officers brought the
witnesses to the scene, where they matshaw up” identificaton of Reyes and his
companion as the men who robbed the Laundromadl. (&cl. Ex. C (Complaint

Informational Report).

Reyes was taken to the 9®recinct station house, and charged with burglary,
armed robbery, and menacing in the thirdycee. Compl. § 18; Sud Decl. Ex C (Arrest

Record). Reyes was detained for two daytha&tstation house before being transferred

11n deciding a motion for judgment on the pleadintg® court may consider “the pleadings and exhibits
attached thereto, statements or documents incotpdiey reference in the pleadings, matters subject to
judicial notice, and documents submitted by the mgyarty, so long as such documents either atbén
possession of the party opposing the motion or welied upon by that party in its pleadings.” McCrary
V. Cnty. of Nassa493 F. Supp. 2d 581, 587 (E.D.N.Y. 2007) (citBr@ass v. Am. Film Tech., Inc987

F.2d 142, 150 (2d Cir. 1993). This includes pulbécords from plaintiffcriminal file. See, e.gVasquez

v. City of New York 99 CV 4606 (DC), 2000 WL 869492, at *1n.3 (S.DYNJune 29, 2000).
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to the Kings County Criminal Court, where he wasaagned. _Id.Because he was
unable to make bail, Reyes was then jagg¢dRikers Island Correctional Facility. IdDn
June 13, 2007, Reyes was indicted by the @rdary on charges of Robbery in the First

Degree, Robbery in the Third Degree, and Petit eayc Sud Decl. Ex. C (Indictment).

Prior to his criminal trial, plaintiff mde a motion to dismiss the indictment
based on the insufficiency of the evidence preséndethe Grand Jury. IEX. E. On
September 6, 2007, the Supreme Court, Kings Cowgnjed the motion. IdPrior to
trial, plaintiff also challenged the lawfulse of his arrest, claiming the police lacked
probable cause, moved to suppress thevship” withess identification as unduly
suggestive and a violation of his constitutionights, and sought to suppress evidence
seized at the time of higest (a blue bicycle). IEx. F. On November 27, 2007, this

motion was denied. Id.

At Reyes’s criminal trial on December,12007, the Assistant District Attorney
called two witnesses to the crime, includiDdgniel Boentoro. Compl. Y 12, 23. Both
witnesses testified that Reydsl not commit the crime. _IdReyes was acquitted by the
jury and released from custody on December 12, 2Q@71Y 24-25; Declaration of

David M Harrison dated April 1, 2011, Ex. 1.

DISCUSSION

Defendants argue judgment on the pleagiis warranted because: (1) plaintiff
failed to timely serve Officers Doe 1and 2rguant to Fed. R. Civ. P. 4(m) and those
claims are now barred by the statute of lintibas; (2) NYPD is a non-suable entity; and

(3) plaintiff has failed to state a claim as a neatdf law. Because the Court finds that
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plaintiff has failed to state a claim,ig unnecessary to address defendants’ other

arguments.

l. Standard of Review
Federal Rule of Civil Procedure 12(c) providespertinent part, that “[a]fter the
pleadings are closed—but early enough toodelay trial—a party may move for
judgment on the pleadings.” Fed. R. Civ.R(c). In deciding a motion under Fed. R.
Civ. P. Rule 12(c), the Court applies the samed&ad as that applicable to a motion
under Fed. R. Civ. P. 12(b)(6), accepting tilegations contained in the complaint as
true and drawing all reasonable inferences in faofdhe nonmoving party. Ziemba v.

Wezner 366 F.3d 161, 163 (2d Cir. 2004); Conley v. Gibs855 U.S. 41, 45-46, 78 S. Ct.

99, 2 L. Ed. 2d 80 (1957). Judgmenttire pleadings “is appropriate where material
facts are undisputed and where a judgm@anthe merits is possible merely by

considering the contents of the pleadiri@ellers v. M.C. Floor Crafters Inc842 F.2d

639, 642 (2d Cir. 1988).

“While a complaint attacked by a Rule(b2(6) motion to dismiss does not need
detailed factual allegations, a plaintifébligation to provide the grounds of his
entitlement to reliefrequires more th&bels and conclusions, and a formulaic

recitation of the elements of a cause ofawctwill not do.” Bell Atl. Corp. v. Twombly

550 U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 28 @007) (alteration, citations, and
internal quotation marks omitted). Insteddlactual allegations must be enough to
raise a right to relief above the speculative Iéved. “[W]here the well-pleaded facts do
not permit the court to infer more thame mere possibility of misconduct, the

complaint has alleged—but it has not ‘show[nlkat the pleader is entitled to relief.””



Ashcroft v. Igbal 556 U.S. 662, 129 S. Ct. 1937, 1950, 173 L. Ei888 (2009) (second

alteration in original) (quoting Fed. R. Civ. Pa3(2)).

. The Civil Rights Act
Plaintiff's Complaint cites a laundry list @frovisions of the Civil Rights Act: 42
U.S.C. 881981, 1983, 1985, and 1986. Sempl. 1 1. However, plaintiff fails to plead
any section 1981, 1985 or 1986 claims wsthecificity and plaintiff does not raise any
arguments against their dismissal. See Rlgn. of Law in Opposition. Accordingly,

these claims are dismissed and the Courtsabers only plaintiffs § 1983 claims.

Section 1983 governs civil rights actioagainst a person acting under color of
state law who “subjects, or causes to be satgd, any citizen of the United States or
other person within the jurisdiction therdofthe deprivation of any rights, privileges,

or immunities secured by the Constitution and lafvhe United States.” Seeatterson

v. Cnty. of Oneida375 F.3d 206, 225 (2d Cir. 2004). “The statuself is not a source

of substantive rights but merely provides ‘a meth@dvindicating federal rights

elsewhere conferred.” Fowlkes v. Rodrigué&84 F. Supp. 2d 561, 572 (E.D.N.Y. 2008)

(quoting Baker v. McCollan443 U.S. 137, 144 n. 3,99 S. Ct. 2689, 61 L. Zil433

(1979)). Here, plaintiff claims a viol®mn of his Fourth Amendment rights and New
York law provides the elements of the applicabletss 1983 causes of action. See

Singer v. Fulton Cnty. Sherjf63 F.3d 110, 118 (2d Cir925) (false arrest); Cook v.

Sheldon 41 F.3d 73, 80 (2d Cir. 1994) (malicious proséwmuy}.



[1. Plaintiff's Claims for False Arrest and False Imprisonment are
Barred by Collateral Estoppel

Under New York law, the elements of dsfa arrest or false imprisonment claim
are “(1) the defendant intended to confinledtplaintiff], (2) the plaintiff was conscious
of the confinement, (3) the plaintiff did hoonsent to the confinement and (4) the
confinement was not otherwise privileged.” Singeé3 F.3d at 118. Only the fourth
element is in dispute: plaintiff claims he svarrested and imprisoned without probable

cause, in violation of his Fourth Aemdment rights. Compl. T 17.

Collateral estoppel bars plaintiff from rkiag this claim. “The Supreme Court
has long since removed any doubt that dleetrine of collateral estoppel applies to

actions brought under § 1983,” Green v. Kadilac MoBankers936 F. Supp. 108, 114

(S.D.N.Y. 1996) (citing Allen v. McCurry49 U.S. 90, 104-05, 101 S. Ct. 411, 66 L. Ed.

2d 308 (1980)), and a court may dismisdaim sua sponte on grounds of collateral

estoppel._Doe v. Pfrommget48 F.3d 73, 80 (2d Cir. 1998). Courts in thigeit have

repeatedly barred 8§ 1983 plaintiffs fromlitigating in federal court issues decided

against them in state crimahproceedings. See, e.litchell v. Hartnetf 262 F. Supp.

2d 153, 155 (S.D.N.Y. 2003) (state courtcs#on collaterally estopped plaintiff from

relitigating the lawfulness of his arrest via § 1988im); Boomer v. Brunpl34 F. Supp.
2d 262, 268-69 (N.D.N.Y. 2001) (dismissi8d983 malicious prosecution claim where

state court previously determined the issue); MdBn. Bratton 1996 WL 636075, at *3

(S.D.N.Y. Nov. 4, 1996), affd22 F.3d 1056 (2d Cir. 1997) (dismissing § 198 3dal
arrest claim where state court previouslyaetenined officers had probable cause to

arrest);_Brown v. De Fillipis717 F. Supp. 172, 179 (S.D.N.Y. 1989) (dismissri983




false arrest claim where state court previowsdyermined officers had probable cause to

arrest).

Collateral estoppel applies when: “(1) theeittical issue was raised in a previous
proceeding; (2) the issue was actually litga and decided in the previous proceeding;
(3) the party had a full and fair opportunityltogate the issue; and (4) the resolution of
the issue was necessary to support a vald faral judgment on the merits.” Ball v.

A.O. Smith Corp,.451F.3d 66, 69 (2d Cir0D6) (quoting Purdy v. Zelde837 F.3d 253,

258 &n.5 (2d Cir. 2003).

Here, plaintiff previously challenged hisrast in a pre-trial motion in state court,
arguing the police lacked probable causatest: the same issue plaintiff now raises
before this Court. Compat®ud Decl. Ex. F, witlCompl. § 17. It is clear that plaintiff
had a full and fair opportunity to litigatee¢hssue in state court: a hearing was held on
November 26, 2007 before New York Supreme Courtgkudeborah Dowling at which
Officer Olga Mencia, who initially stopped plainftibnd Officer Joseph Scorcia, the
arresting officer, testified under oath ash@ events leading to plaintiffs arrest. Id.
Following the hearing, Judge Dowling issued a Mearadum and Order in which she
made detailed findings of fact regardingtrounds for plaintiff's arrest and concluded
that “based upon the totality of the circurastes adduced at this hearing . . . probable

cause existed for the defendant’s arrest . |d.” Probable cause is a complete defense

to a claim of false arrest and imprisonment. Bedhwa United States?5 F.3d 98, 102

(2d Cir. 1994) (citing Zanghi v. Inc. Vill. of OlBrookuville, 752 F.2d 42, 45 (2d Cir.

1985)).



Plaintiff cannot now relitigate this issue blng suit in federal court. The Court
finds the plaintiff's § 1983 claims for fge arrest and imprisonment are barred by

collateral estoppel and defendants’ nootiis granted as to this claim.

V. Plaintiff Fails to State a Claim for Malicious Prosecution

Plaintiff also fails to state a claim fomalicious prosecution. Under New York
law, to succeed on a claim of malicious prosecutibe plaintiff must prove four
elements: (1) the defendant initiatedomntinued a criminal proceeding; (2) the
proceeding terminated favorably to the plaif{j3) there was no probable cause for the

criminal charge; and (4) the defendant acted mailisly. Rothstein v. Carrier873

F.3d 275, 282 (2d Cir. 2004); Savino v. City of N¥ark, 331 F.3d 63, 72 (2d Cir. 2003).

Here, plaintiff fails to show there was no probabdaise for the criminal charge.

Plaintiff was indicted by a Grand Jury on June2307. _Seesud Decl., Ex C at
14-15. Prior to his criminal trial, plaintifiade a motion to dismiss the indictment. The
State Supreme Court conducted_an in canrexéew of the Grand Jury minutes and, by
a Memorandum and Order dated September 6, 200& i@t ed the evidence
presented to the Grand Jury “legally sufficienesiablish the finding of each and every

count of the indictment.” Sud Decl. Ex E.

Where, as here, the plaintiff was indicted by am@tadury, New York law
provides for a “presumption of probableuss for the purposes of defending against a

malicious prosecution claim,” Green v. Montgome2{9 F.3d 52, 60 (2d Cir. 2000), a

presumption that can only have beermanced by the State Court’s in cameeaiew.
The existence of probable cause is a complete defema claim of malicious

prosecution._SavinB31F.3d at 72. This presumqt of probable cause “may onle
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rebutted by evidence that the indictment was predusy fraud, perjury, the
suppression of evidence or other police conductartaken in bad faith.”_Id.

(emphasis in original) (quotin@olon v. City of New York60 N.Y.2d 78, 83, 468

N.Y.S.2d 453, 456, 455 N.E.2d 1248 (1994)).

Plaintiff has not made even conjectuadiegations that the defendant officers
committed fraud, perjury, or the like. Insteglaintiff argues the defendant officers
“wrongfully failed to take any reasonable meassito identify and/ or verify the plaintiff,
NOEL REYES, as a perpetrator,” Compl. 20, ayling to conduct a second fline up’
identification with Boentoro and Morales attgat “the failure of defendants’ officers to
properly produce plaintiff for a lineup before suiadividuals resulted in plaintiff being
prosecuted and jailed for a crime he did nanhooit.” Pl.’'s Mem. of Law at 9. Plaintiff
incorrectly asserts that an acquittal meaesvas wrongly charged with a crime he did
not commit whereas in fact it means only thia¢ government failed to prove its case
beyond a reasonable doubt. Plaintiff asks the Coumfer from the witnesses’
recantation at trial that the identificati was flawed and the prosecution lacked

probable cause.

For the reasons set forth previously, pldf is collaterally estopped from re-
litigating the reliability of Boentoro and Moles’s ‘show-up’identification. In the prior
state court proceedings, plaintiff movedsioppress that identification as unduly
suggestive and, after a full and fair opportyritt be heard, his motion was denied. See
Sud Decl. Ex F. Secondly, the “failure” to anct a second, line-up identification is not

remotely comparable to the type of misdartt required for rebuttal. See, e @elestin

v. City of New York 581 F. Supp. 2d 420, 433-34 (E.D.N.Y. 2008) (eaiing cases of




misconduct sufficient to rebut Grand Jury indictni®€n Police officers are not

obligated to pursue every possible avenuat tihay exonerate the defendant, Gisondi v.

Harrison 523 N.Y.S.2d 235 (1988), and the failure to coatdan exhaustive

investigation is not misconduct. See, g.gan v. City of New YorkO8 Civ. 157 (RER),

2009 WL 3459469, at *7-9 (E.D.N.Y. Oct. 22009) (rejecting argument that officer’s
failure to interview other witnesses is conrphle to fabricating false evidence), affd

Jean v. Montina412 F. Appx 352 (2d Cir. 2011); Gil v. Cnty. 8tiffolk, 590 F. Supp. 2d

360, 370 (E.D.N.Y. 2008) (“[F]ailure to camuct further investigation . . . does not
amount to fraud, bad faith or the suppression af@vce and is insufficient to

overcome the presumption.”).

Having failed to rebut the inference of probablesacreated by his indictment,
plaintiff does not allege “enough facts to &ait claim to relief that is plausible on its
face,” Twombly 550 U.S. at 547, and defendants’motion is grdrae to plaintiff's

malicious prosecution claim.

V. Plaintiff Fails to state a Claim for Municipal Liability

Plaintiff also purports to assert a Monellhim against NYC and the NYPD,
alleging that his unlawful arrest, detenti@nd prosecution was the result of “a pattern
and practice of wrongful and unreasonable conductwhich included racial profiling.

Compl. § 29. Itis well-settled that the NYPD istra suable entity, sedaier v. N. Y.

City Police Dept No. 08 Civ. 5104 (ILG), 2009 WR915211, at *2 (E.D.N.Y. Sept. 1,

2009) (“The New York City Police Department is arganizational subdivision of the
City of New York, lacking independent legal ebéace and as such is not a suable entity.”

(quotation omitted)), and this claimay only be brought against NYC.
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“AMonell claim—arising from the Supreme Court case of MbameDepartment

of Social Services436 U.S. 658 (1978)—is a way hmld a municipality liable under

Section 1983 for the conduct of its employees.giRPu. City of New York2002 WL

398804 (ILG), 2 (E.D.N.Y. Jan. 15, 2002A.municipality may be liable under § 1983
when, by implementation of “a policy seahent, ordinance, regulation, or decision
officially adopted and promulgated by thjat unicipality’s] officers” or through
practices that are so “permanent and wetitled” as to constitute governmental
“‘custom,” it deprives the plaintiff of a constitotial right. _Id.at 690, 98 S. Ct. 2018.
Because plaintiff has failed, as a matter of lamgémonstrate he suffered aviglation

of his constitutional ghts, plaintiffs_Monellclaim must also fail.

CONCLUSION

For the foregoing reasons, Plaintiff has failedstate a claim as a matter of law

and defendants’motion for judgment on the pleadilsgGRANTED.

SO ORDERED.

Dated: Brooklyn, New York
January 6, 2012

/sl
|. Leo Glasser, U.S.D.J.
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