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New York, NY 10007
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David S. Rutherford
Adam C. Guzik
Rutherford & Christie, LLP
369 Lexington Ave., 8th Floor
New York, NY 10017

Attorneys for Defendant
AZRACK, United States Magistrate Judge:

On February 9, 2010, plaintiff Brian M. Hammond (“plaintiff’) filed a summons and
complaint in New York Supreme Court, allegiagcause of action in nkgence arising out of
injuries plaintiff sustained during a class defendant Lincoln Technical Institute, Inc.
(“defendant” or “Lincoln Tech”). Notice of Remmal, ECF No. 1. Plaintiff alleged that he
suffered injuries to his foot after a large magtalt flew off of a machine in defendant’s auto

shop and struck him, and that the incident eassed by defendant’s negligent maintenance and

operation of the machinery, and negligent failureadequately supervise the students in class.
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Id. 1 12—-20. On April 28, 2010, defendant oeed the action to this Court. .lIdThe parties
proceeded with discovery, as well as ustessful settlement discussions. $8eeket 10-CV-
1933.

Defendant has moved for summary judgmentier Federal Rule of Civil Procedure
(“F.R.C.P.") 56, arguing that plaifitis unable to establish the elents of negligence. Mem. of
Law in Supp. Def. Mot. for Summ. J. (“Def. Me"), ECF No. 30. In response, plaintiff argues
that defendant failed to meet its burdens aidpiction and persuasionrdenstrating entitlement
to summary judgment, that there are disputed questions of fact relating to defendant’s
negligence, and that plaintiff entitled to an inference of gkgence under # doctrine ofres
ipsa loquitur, thus satisfying the elements of his prifaaeie negligence case. Pl.’'s Mem. of Law
in Opp. to Def.’s Mot. for Summl. (“Pl.’s Opp.”), ECF No. 38The parties have consented to
my disposition of this motion. ECF No. 34.

For the following reasons, | conclude that: (13ipliff is not entitled to an inference of
negligence underes ipsa loquitur because the machinery was not within defendant’s exclusive
control; and (2) plaintiff failed tput forth evidence establishing that defendant breached its duty
to maintain the machinery or negligently failed to supervise plaintiff's class, and therefore
plaintiff cannot establish a prima facie casaeflligence. Accordingly, defendant’s motion for
summary judgment is granted.

. BACKGROUND

The facts below come from the parties’ deposg, affidavits, and exhibits, as well as
the parties’ Rule 56.1 statements of fact. Most of the evidence comes from plaintiff's deposition
testimony, Decl. in Supp. of DeMot. for Summ. J., Ex. E Ffammond Dep.”), the deposition
testimony of Robert Paganini,egfDirector of Education for dendant, Decl. in Supp. of Def.

Mot. for Summ. J., Ex. G (*Paganini Dep.”), aneé #ifidavit of Reyon S. 3yester, a student in
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plaintiff's class who witnessethe incident, Decl. in Opp. ddef. Mot. for Summ. J., Ex. A
(“Sylvester Aff.”).

A. The Incident

Plaintiff is a twenty-two year old former studeat Lincoln Tech. Pl.’s Local Rule 56.1
Stmt. of Facts (“Pl.’s 56.1") 1 6, ECF No. 32.incoln Tech is a temical school offering,
among other programs, automotive repair cedtfon training. Id. | 8.Before studying at
Lincoln Tech, plaintiff studiecautomotive repair at a technicaigh school and worked as an
apprentice in Richie’s Autol@ic in Brooklyn, New York. _Id.f 7. After grduating from high
school in 2009, plaintiff enrolled atig¢oln Tech. Hammond Dep. 32:22-33:03, 78:17-23.

On the date of the incident prommi this action, December 10, 2009, plaintiff was
enrolled as a student at Lincoln Tech and attended a class on steering and suspension. Pl.’s 56.1
1 12. The class took place in a shop area of the school that had numerous automotive bays for
class instruction. 1d. 11 12, 19. On the morninghefincident, there were three to four classes
working in the shop area, Paganini Dep. 2828, each with approximately twenty to thirty
students, Hammond Dep. 46:25-47:24.

At approximately 10:00 or 11:08m, plaintiff and other students performed an inspection
that had been previously demonstrated in clasammond Dep. 12:03-04; Sylvester Aff.; Pl.’s

56.1 1 18, 13. Plaintiff and several other sttslerere standing undexath a car raised on a

! Plaintiff objects to defendant’s reliance on portions of Paganini’s testimony regardingctimstances of the
incident, specifically: (1) that the instructor told Paganini that he was not in the shop when the incident occurred,
Paganini Dep. 26:14-24; (2) that he had interviewed students in plaintiff's class wheddpattstudents,

including plaintiff, were engaging in horseplay when the incident occurreat, 30:14-15; and (3) that he heard,
though another school staff membeagttthe manufacturer inspected the naelafter the incident and concluded

that the machine malfunctioned due to misuseatid9:16-10:14. Pl.’s Reply at 6. Plaintiff is correct that only
admissible evidence may bensidered for purposes of ruling on a motion for summary judgment. Raskin @, Wyat
125 F.3d 55, 66 (2d Cir. 1997); see disR.C.P. 56(c)(4). All of the evidea plaintiff objects to is inadmissible
hearsay, and must not be considered for summary juttgalthough some of the ieence plaintiff objects to

actually helps his case. The consideration of this evidengelevant, however, because, even if that evidence is
considered, plaintiff fails to establish the eletsamecessary for a prinfiacie case of negligence.



drive-on ramp approximately six or seven fe#ftthe ground, inspecting ¢hfront suspension of
the car. Hammond Dep. 13:10-14:04, 67:15, 69:10-Me instructor’'s assignment required
use of a jack in the front of the dawhich lifted the car andalitional foot or so._ldat 69:16—22.

Plaintiff showed the other studs how to raise the frontgk, then examined the front
suspension of the car. 1d0:16—71:9. Plaintiff testified that led not think that other students
touched the machine while he dhis, but that it is possible that someone “pressed the button
[on the machine] and turnedound really fast.” Idat 119:01-05. While standing under the car
facing the front tires, plaintiff heard a hissinguad from the rear of the car and instinctively
turned toward the noise. PI36.1 1 14. Plaintiff saw portion of the rear jack fly out and strike
another student in the chest, tHand on plaintiff's foot. _Idf] 16. Sylvester, another student in
plaintiff's class, affirmed that he “heardhassing noise coming froma hydraulic lift where
[plaintiff] was working along with another student . then saw the hyaulic lift malfunction
and a metal piece of the lift yfl off.” Sylvester Aff.

Plaintiff then fell to the ground and was assisby classmates before being transported
in an ambulance to a nearby hospital.’sP36.1 § 17; Hammond Def3:10-84:09. Although
the first doctor to examine him diagnosed only &isp plaintiff was eventually diagnosed with
fractures in his foot and ankle. ldt 84:7—-85:12; 90:10-91:13. Hhwore a hard cast for five
months. _Id. Plaintiff seeks monetary relief for the ings he sustained agesult this accident.

Pl'’s 56.1 1 2.

2 In plaintiff's 56.1 statement, he disputes defendant’s statement that “operation of only tjeckoand not the

rear jack, was required for the instructor’s assignment,” agelres that there has been no offer of proof as to what
was required for the instructor’s assignment. At his deposition, however, plaintffétetat the instructor had

not asked them to do anything with the rear of the vehicle. Hammond Dep. 61:10-12. Mareouadisputed

that the car was on a rear jack at theetmhthe incident. Pl.’s 56.1 § 13, 20.

4



B. Defendant’s Shop and Machinery

The parties agree that the lift and jackjuestion were owned, possessed, and maintained
by defendant. Pl.’s 56.1  31(a). In addition, Huntéhe company that manufactured the lift
and jack, maintained a schedule for routine serand repair, and if a problem arose with the
machinery, it could be sent to Hunter fopae. Paganini Dep. 15:18-16:22, 18:02-07. After
the incident, the lift was takesut of service, Hammond Dep. 50:2-5, and the jack was removed,
Paganini Dep. 22:25-23:18. To the best of Pagarknowledge, the jack was discarded. dd.
24:17-20. The lift, without the jack, was placeathk in service, but removed for scheduled
replacement about a yedter the incident._Idat 22:13-19, 23:12-13.

Although the incident occurred during plaifis first time using this particular
equipment, he had been given instructions on towse the lift and jacks in previous classes.
Hammond Dep. 21:22-22:07. In atioi, plaintiff's curriculumat Lincoln Tech included
classroom instruction on how to use tHesland jacks, and oshop safety._Idat 34:04—-34:03,
35:08-36:06.

The parties dispute whether the instructordiaintiff's class was irthe shop at the time
of the accident. Sylvester stated that at the timethé incident, the instructor was in the
hallway. Sylvester Aff. Plaintiff testified at pesition that his instruot was assisting students
in a neighboring bay at théme of the incident. HammonBep. 23:5-15. Plaintiff then

submitted an affidavit with his opposition for summy judgment, which states that “at the time

% Paganini testified that, under Lincoln Tech’s mainteeapolicy, the foreman walked the shop every Friday

afternoon and pressurized the compresgothe machines, and if the foreman heard hissing, the policy was to take
the machinery out dfervice._1d58:14-59:02. Plaintiff denies knowledgefficient to verify these statements, and
“notes that the allegation is speculative and cannot be inferred without first handtdc&.m56.1 9 30. Whether

or not this evidence is considered makes no difference for summary judgment because, as diseutsee iisf no
evidence that a reasonable inspection would have revealed any defect in the machinery that may have caused this
incident.

* Plaintiff does not appear to objecttt® inclusion of Paganini’s testimony that, at the time of the incident, the shop
foreman was in a separate room within the shop with the windows closed, Paganini Dep. 30:18-24, even though this
testimony is based on hearsay, rather than Paganini’s personal knowledge.
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of the incident, the class instroctwas in a hallway that leads tiee shop area.” Pl.’s Aff. in
Opp. to Summ. J. 7 7, ECF No. 37.

. STANDARD OF REVIEW

According to F.R.C.P. 56(a), a court “shgilant summary judgment if “there is no
genuine dispute as to any material fact andntioant is entitled to judgment as a matter of
law.” A genuine dispute exists “if the evidenisesuch that a reasonabjury could return a

verdict for the nonmoving party.” Anderson v. Liberty Lobby, |@#Z7 U.S. 242, 248 (1986).

The moving party bears the burden of showing trseate of any genuine issue of material fact.
Id. at 256. In order to rebutithshowing and survive the imon for summary judgment, the
nonmoving party “need only present evidence fwhich a jury might return a verdict in his
favor.” Id. at 257.

According to the Supreme Court, the language of F.R.C.P. 56 mandates the entry of
summary judgment “after adequaime for discovery and upon motion, against a party who fails
to make a showing sufficient to establish théstexce of an element essential to that party’s

case, and on which that partylMoear the burden of proof atidr.” Celotex Corp. v. Catrett

477 U.S. 317, 322 (1986). In suehsituation, the completeiliare of proof regarding an
essential element to the nonmoving party’s caseénsarily renders alllar facts immaterial,”
and thus there is no genuine issgeto any material fact. _lét 323. A court evaluating the
support for a summary judgment tiom should construe the evidenoehe light most favorable
to the nonmoving party, and draw all reasonabler@émees in that party’s favor. Huminski v.

Corsones396 F.3d 53, 69-70 (2d Cir. 2005).



[ll.  DISCUSSION

Plaintiff has put forth several theories défendant’s negligence: (1) that, under the
doctrine ofres ipsa loquitur, the circumstances indicate negligence that cannot be precisely
explained, but can only be abwted to defendant, Pl's Replat 9; (2) that the jack
malfunctioned because defendant breached itstdygyoperly maintain the machine, Pl.’s Reply
at 6; and (3) that defendant breached its dupyroperly supervise the students in their operation
of the machinery, Pl.’s Reply at 9.

Defendant moves for summary judgment tie grounds that plaintiff has failed to
establish the elements of a prima facie case gligence because he has failed to establish that
defendant breached any duty owed to plaintidief.’'s Mem. at 5. Rather than coming forward
with facts to show that he could establish enprfacie case of negligence, or even asking for
more discovery to be able to make such a tadaintiff asserts thatlefendant has failed to
prove the cause of the accident, or “providedtirevidence . . . that would prove no genuine
issue of fact exists.” Pl.’s Opp. at 5. Pldintisserts that defendacannot meet its burden to
establish that it is enked to summary judgment and that mial is necessary. Pl.’'s Opp. at 4

(citing Adickes v. S.H. Kress & C0398 U.S. 144, 157-61 (1970)).

Plaintiff's opposition papers indicate a laok understanding that defendant need not
prove the negative of plaintiff's allegations,tbmeed only point to an absence of proof on
plaintiff's part, andat that point, plaintf must ‘designate facts shamg that there is a genuine

issue for trial.”” Parkew. Sony Pictures Entm’t, Inc260 F.3d 100, 111 (2d Cir. 2001); s¥s0

Anderson v. Liberty Lobby, Inc477 U.S. 242, 256 (1986) (in a motion for summary judgment,

“[tlhe movant has the burden ofahking that there is ngenuine issue of facbut the plaintiff is

® According to F.R.C.P. 56(d), a nonmovant may, in an affidavit or declaration, shotwceraat present facts
essential to justify its opposition, and the court can allow additional time for discovery.



not thereby relieved of his own burden of pradgadn turn evidence #&t would support a jury
verdict.”). For the reasons discussed belpiajntiff has not producee&vidence sufficient to
make a prima facie case of negligence.

A. Res Ipsa Loquitur

Plaintiff attempts to defeasummary judgment by arguingathhe is entitled to an
inference of defendant’s gligence under the doctrine oés ipsa loquitur.? Pl.’s Mem. at 9.
Application of this doctrie under New York state |dwwould create a prima facie case of

negligence sufficient for submission to a jury. Dermatossian v. New York City Transi{ Bdth.

N.Y.2d 219, 226 (1986). In orderrf@ case to be submitted #ojury with an inference of
negligence undares ipsa loquitur, plaintiff must establish three elements: (1) the event must be
of a kind that ordinarily does naiccur in the absence of some@neegligence; (2) it must be
caused by an agency or instrumentality withie &xclusive control of the defendant; and (3) it
must not have been due to any voluntary actionomtribution on the part of the plaintiff. _St.

Paul Fire & Marine InsCo. v. City of New York907 F.2d 299, 302 (2d Cir. 1990).

Defendant argues that plaintiff cannot estdibtise second element, that of defendant’s
exclusive control. Def.’s Reply at 6. Tipurpose of the exclusive control element “is to

eliminate within reason the possibility that the event was caused by someone other than

® Plaintiff argues, without citing any authority, that defendant discarded the jack before anyone could examine it,
and because “[n]o one will ever be able to determingtivb equipment in question failed,” he is entitled tesa

ipsa loquitur inference. Pl.’s Reply at 11. However, the alleged spoliation of evidence is not an elentest in a
ipsa loquitur analysis, and plaintiff has not made a motion for sanctions based on spoliatiagteatev_CfRivera

v. National Passenger Railroad Seryi¢42 F.Supp.2d 164, 168—170 (S.DYN2006) (considering plaintiff's
contention that an adverse inference must be drawn against defendant as an issue separate ffemepligoseif
loquitur argument).

" Although this incident occurred in New Jersey, both pitiehis diversity action relied on New York law in their
summary judgment papers, and neither party has contested the application of New York law. Thexefore, t
controlling law for this case is New York law. S&&gl v. Delta Airlines, In¢52 F.3d 463, 467 (2d Cir. 1995)
(“Because both parties agree that New York cases armbiogt, we shall assume thiliew York law governs this
diversity action.”);_Shatkin v. McDonnell Douglas Cqrp27 F.2d 202, 206 n.1 (2d Cir. 1984) (“Following New
York’s choice of law principles, wepaly New York law to this case . . ebause the parties have conducted the
entire litigation on the assumption that New York law governs.”).
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defendant.” St. Paul Eg & Marine Ins. Cq.907 F.2d at 302. In order to establish this element,

plaintiff must show that the greatest proligypiof fault “lies at the defendant’s door.”
Dermatossian67 N.Y.2d at 227. This does not requihe elimination of all other possible
causes for the injury, but requirasrational basis for concludingah’‘it is more likely than not’

that the injury was caused by defendant’s negligence.” Kambat v. St. Francis 9obspY.2d

489, 494 (1997) (quoting Restatement [Secarid]orts, § 238D, comment e).

Here, plaintiff cannot show th#te machinery was within defdant’s exclusive control.
The jack and lift in question had levers, buttons, locks, and different positions for different uses.
Hammond Dep. 29:06-25, 121:7-14. The machinetlyarshop was used each week by several
classes, each with twentg thirty people._Idat 47:11-13. Each classs in the shop once or
twice a week, on a rotating schedule. dt42:3-24. Because the mengty was, for its very
purpose, subject to manipulati by numerous other studenis, cannot be said that the
machinery was within defendant’s exclusive contr@eeDermattossian67 N.Y.2d at 228 (the
fact that a grab handle oa city bus was continuously alable for use by defendant’s
passengers indicated that defendant was nogxitlusive control of the handle); Chini v.

Wendcentral Corp., Inc.692 N.Y.S.2d 533, 533 (4th Dep’t 199@he fact that defendant

restaurant’s customers had continuous access tairairchhe restaurant @ant that defendant did
not have exclusive control of the chair).

Plaintiff has not shown that it is more likethan not that the injury was caused by
defendant’s negligence because other studentadwass to the jack and lift, both in the minutes

leading up to the incidentnd in the days prior. Seéelez v. Sebco Laundry Sy4.78 F. Supp.

8 Plaintiff argues that defendant had a policy of disciplining students who touched or operatedpthermquithout
express permission, and therefore the equipment was inddefies exclusive control. Pl.'s Reply at 11. This
argument fails to establish exclusive control. The taat students needed permission to touch or operate the
equipment does not mean that students did not, with permission, regularly touch areltbpergtiipment.



2d 336 (S.D.N.Y. 2001) (concludirtpat the exclusive contr@lement was not met because

plaintiff and other building tenants had accéssthe apartment building dryer that caused
plaintiff's injuries). Thus, because plaintiffro@ot establish the element of defendant’s exclusive
control, he is not entitled to an inference of negligence uredeépsa loquitur.

B. Prima Facie Claim of Negligence

1. Failureto Warn Of or Remedy Dangerous Defect

Under New York law, an owner or operatorligble for injuries due to a dangerous
defect in the equipment he maintains if plaintéin show that defendant had a duty to maintain

the equipment, and had actual or ¢ondtive notice of the defect. Velet78 F. Supp. 2d at

340-341 (citing Rogers v. Dorchester Ass82 N.Y.2d 553, 557-559 (1973)). It is undisputed

that defendant had a duty to maintain thachanery in the shop. Defendant argues that
defendant breached no duty to rweplaintiff of or remedy the alleged dangerous condition
caused by the machinery because it had no notiaelahgerous condition. Def.’s Memo at 5.
“Actual or constructive notice means thtae defendant knew or should have known
about the defect.”_VeleA78 F. Supp. 2d at 341. Construetivotice means that “a dangerous
condition ‘must be visible and apeat and it must ast for a sufficient amount of time prior to

the accident to permit the defendant’s employeediscover and remedy it.””_Flowers v. Delta

Airlines, Inc, No. 00-CV-783, 2001 WL 1590511, *8 (ENDY. Nov. 7, 200} (citations

omitted).

In Velez plaintiff failed to establish that defdant had notice of a defect because she
failed to present evidence that a reasonablesttgm could have revealede defect, and failed
to present evidence that the machine’s age made malfunction foreseeable.1¥&IEz Supp.
2d at 341. The court found that plaintiff's allegations of notice, without factual support, were not
sufficient. 1d.
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Plaintiff's papers do not spedifilly address the issue of notitéccording to plaintiff's
testimony, everything in the sh@ppeared to be in worlgnorder. Hammond Dep. 50:13-14.
His testimony that the lift was the only machinghe shop that did ndédok new is not, without
any evidence on the safe lifespan of such mm&cip, enough to provida reasonable basis for a
jury to conclude that the jack or litad a reasonably ascartable defect.

Because of plaintiff's failure to come forwawith any specific evidence that defendant
had notice of a defect, qhtiff's claim of failure to warnof or remedy a dangeus defect is
insufficient to make out a prima facie case of negligence. Vé&l& F. Supp. 2d at 340-341
(concluding that, without any specific evidencestgpport an assertion that defendant had notice
of a defect, plaintiff could not make out a parfacie case of negligence under New York law).

2. Failureto Supervise
As a general matter, a defendant has no legigl to control the @nduct of third persons

so as to prevent them fromrha@ng others. _Guest v. Hanse03 F.3d 15, 20 (2d Cir. 2010)

(citations omitted). In New Yé&r schools are under a special dutyirofoco parentis, meaning
that they must “adequately supervise the studertseir charge and they will be held liable for
foreseeable injuries proximately related to the absence of adequate supervision.” Mirand v. City
of New York 84 N.Y.2d 44, 49 (2d Dep’'t 2011). This sgcuty “derives from the simple fact
that a school, in assuming physical custody amutrol over its students, effectively takes the
place of parents and guardians.” Id.

Plaintiff argues that this duty applies to defant, and that the imsttor’'s absence from
the classroom at the time ofethncident establishes a breachtlofs duty. Pl’s Mem. at 7.

However, the cases plaintifflies on all involve students ateshentary or high schools. See

° At his deposition, plaintiff testified that Eric Wisdonmagher student, had told him that he had reported to the
instructor that the lift in question was “acting up.” $tmmond Dep. 154:03-155:15. Plaintiff not only failed to
provide Wisdom’s testimony, but never even cited to Hammond's hearsay testimony about Wisdomgsistatem
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Mirand v. City of New York 84 N.Y.2d 44 (1994) (students athigh school); Nash v. Port

Wash. Union Free Sch. Dis©922 N.Y.S.2d 408 (2d Dep’'t 20113tudents at a high school);

Bloomfield v. Jericho Union Free Sch. Djdi.Y.S.2d 294 (2d Dep’'t@L1) (not indicating the

type of school, but explaining that the plaintiff was in gym céas$ was an infant); Tanenbaum

v. Minnesauke Elementary S¢i01 N.Y.S.2d 102 (2d Dep’'t 2010) (students at a middle

school). New York courts have rejected the duty tonofoco parentis at the college level.

Eiseman v. State of New YQrkO N.Y.2d 175, 190 (1978); Gue603 F.3d at 20. See al&tlis

v. Mildred Elley Sch.667 N.Y.S.2d 86, 86 (3d Dep’'t 1997);I6at v. New York Inst. of Tech.

639 N.Y.S.2d 135, 135 (2d Dep’t 1996). Indeed, gake“have no legal duty to shield their
students from the dangerous activity of other students.” Eiser@aN.Y.2d at 190. Their only
duty is as property owners to “exercise reasonaste for the protection gfersons lawfully on
the premises from reasonably foreseeable cahon dangerous acts of third persons,” meaning
that a property owner must have actual @mstructive notice ofhe likelihood of the dangerous
conduct. Ellis245 A.D.2d at 996.

New York courts have applied the sameéngiples to non-degree-granting technical
schools, finding that they areettifunctional equivalent of [ ] dlege[s],” and that the special
duty ofin loco parentis does not apply. Idat 995 (a non-degree gtang business school where
the students were the age and maturity ofegalstudents was the “functional equivalent of a
college” for the purposes of declining to impose a dutindbco parentis). Lincoln Tech is a
technical school where the studemtre the same age and matuety/ those at colleges.  See

Hammond Dep. 78:19-23 (explainingathhe graduated high school before attending Lincoln

Tech). Plaintiff was there to prepare fochaical certification,not fulfill public schooling
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requirements._ldat 137:17-138:18. Therefor@efendant has no duty of loco parentis under
New York law.

Plaintiff argues that there atfactual disputes” about whethelaintiff's instructor was
in the shop, whether the sl was on break, and whether #iwp foreman was watching the
class. Pl.’s Opp. at 7-9. However, none of éndisputed facts are material because, without a

duty ofin loco parentis, defendant had no duty pootect plaintiff from tle unforeseeable actions

of third persond® SeeGuest 603 F.3d at 21 (citing D’Amico v. Christi@1 N.Y.2d 76, 88
(1987)).

Insofar as defendant had a duty to proteatnpff from the foreseeable actions of the
other students, plaintiff has not put forthyaavidence as to what exactly defendant was
supposed to foresee. In other words, piffie lack of evidence on causation makes it
impossible for him to prove defendant’s negligermmxause plaintiff has failed to establish what
it is that defendant was supposed to have ditfferently to prevent this accident.

As plaintiff rightly points out, Paganini'statements from student interviews and
conversation with the maintenance representatiie examined the lift after the incident are
inadmissible hearsay. Seepran.2. Plaintiff's best evide® of what happened is: (1) two
eyewitness accounts (plaintiff's and Sylvester’s) that part flew off vithout any ascertainable
cause; (2) plaintiff's belief that the jack’sgmortioning valvemalfunctioned; and (3) testimony
that neither the instructor nor the shop foremareveeipervising plaintiff's class at the time of
the incident. This evidence does not establigl, thut for some act a@mission on defendant’s

part, the accident would not have happened. Asher v. Target522 F. Supp. 2d 452, 456—

10 Even without a duty dh loco parentis, the duty of care owed by a propertyr@w to a guest can include a duty to
supervise and control guests if the property owner haggibertunity to control the third party and is reasonably
aware of the necessity of such control. Beeurkiewicz v. Queenf Heart Cruises, IncNo. 04-CV-4630, *1

(Dec. 28, 2007, E.D.N.Y.) (citing Paul v. Hog&92 N.Y.S.2d 766, 768 (4th Dep't 1977)). However, plaintiff fails
to acknowledge any duty other than thairaioco parentis, and fails to point to any evidence relating to whether
defendant was aware of a need to control the condtlbeaftudents with permission to use the machines.
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457 (E.D.N.Y. 2007) (explaining that “mere speculatisnto the cause of injury is insufficient”
and finding that plaintiff had natentified the cause of the adent, nor excluded explanations
other than defendant’s negligence).

The fact that the students in plaintiff's stawere working with large machinery does not,
without any specific evider® as to what actuallaused the injuries inithcase, suffice to show
that defendants had some duty to prevent whatesgsed plaintiff's injury. Even if there was
student horseplay or improperejsplaintiff has not come foravd with admissible evidence
establishing that the horseplay or improperaeally caused the jack to fly off the lift.

Accordingly, because plaintiff has failed &stablish that defendant breached its duty
owed to plaintiff, and failed to put forth ielence that any such breach was the cause of
plaintiff's injuries, | concludethat plaintiff has failed to establish a prima facie case of

negligence.
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V. CONCLUSION

In summary, | conclude that: (1) plaintiff ot entitled to an inference of negligence
underresipsa loquitur because the machinery was not wittefendant’s exclusive control; and
(2) plaintiff failed to put forth evidence establisithat defendant breached its duty to maintain
the machinery or negligently faill to supervise plaintiff's class, and therefore plaintiff cannot
establish a prima facie case of negligenc&ccordingly, defendarg motion for summary

judgment is granted, and the Clerk of the Caurespectfully dire&d to close the case.

SO ORDERED.

Dated: January 30, 2012
Brooklyn, New York

&
JOANM. AZRACK
UNITEDSTATESMAGISTRATE JUDGE
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