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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
HENRY LAZO-ESPINOZA, :

Plaintiff,

: OPINION AND ORDER
-against : 1@V-2089 (DLI)

MICHAEL J. ASTRUE, :
Commissioner of Social Security, :

Defendant. :
________________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

Plaintiff Henry LazeEspinoza(“Plaintiff’) filed an application for disability insurance
benefits (“DIB”) and supplemental security income (“SSI”) under the Social Beé&uat (the
“Act”) on May 18, 2009 (Compl.{8.) By a decision dateMovember 3, 2009Administrative
Law Judge David Z. Nisngtz (“ALJ”) concluded that Plaintiff was not disabledthin the
meaning of the Act. (Id. § 10.) On March 9, 2010, the ALJ's decisidmecame the
Commissioner’s finabecision when the Appeals Council denied Plaintiff's request for review.
(Id. 1 11) On May 5, 2010, Plaintiftommencedhe instant actiorseeking reversal othe
Commissioner’s decision amdmandsolely for the calcul@n of benefits

On August 6, 2010, the Commissiorservedthe alministrativerecordandanswer. On
October 1, 2010, Plaintiff's counsel imfoed the Commissioner that the administratieeord
was missing detter brief datedDecember 30, 200@he “Brief”) that Plaintiff previouslyhad
sent to the Appeals Council(SeeDkt. Entry 14, Declaration of Candace StoAppleton
(“Appleton Decl.”) Y 2;see alsdkt. Entry16, Mem. of Law in Suppof Pl's CrossMot. for J.
on the Pleadings and in Opp’n to DeMot. for J. on the PleadindsPl. Mem.”) at 3.) Upon

review of the records, the Commissionenrlso learned tha Plaintiff had filed a subsequent
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disability application on April 16, 2010, which is currently pending before an Adatirg
office. (Appleton Decl{ 34.)

The Commissioner now moves f@mand pursuant to the fourth sentence of 42 U.S.C. §
405(g),to reconsider Plaintiff's claim in light of the Brief submitted to ApmpealsCouncil and
any potential new evidence obtained as part of Plaintiff's subsequent disgiplitation (See
Dkt. Entry 13, Mem. of Law in Suppf the Def's Mot. for Remad (“Def. Mem.”) at 1.)
Additionally, the Commissioner argues remand is appropriate because the existing resord doe
not compel a finding that the criteria for disability were m@t.) Plaintiff crossmoves for
judgment on the pleadings, pursuant tdéfal Rule 6 Civil Procedure 12(c)asserting the ALJ
erredby dismissng substantial evidence éflaintiff's alleged medical impairment at step three
of his evaluation andly failing to give controlling weight to the opinions of Plaintiff's treating
physiciansat step four of his evaluation(Pl. Mem. at 1.) Plaintiff arguesthat the record
containssufficientevidence to support the finding that he is disablédl) (

For the reaons set forth below, the Commissioner's motion is granted, Plaintiff's-cross
motion is denied and the matter is remanded for further administrative proceedimgjstent
with this opinion.

BACKGROUND

Non-medical and Selfreported Evidence
Plaintiff alleges he became disabled February 1, 2009. (A.R. at 32.) On October
13, 2009, the ALJ held an administrative hearing to review Plaintiff's disabidiiyncl (d. at 25,

26.) Plaintiff was represented by a paralegal from Queens Legal Seatites hearingind a

1 “A.R.” citations are to the correspondingly numbered pages in the certifi@ihistrative
record.



Spanishinterpreter waslso presenf (Id. at 25, 26,91.) Plaintiff was born in Ecuadoand
came to the United States in 1988. @t 27.) Plaintiff is married but currently lives aloneld.{

He has held a variety of jobs e United Statesncluding employment as a distributor in a
knitting factory from 1994 to 1998; a building maintenance porter from 1996 to 2005;taxd a
driver from 2007 to 2009.Id at 30, 31) In February 2009, Plaintiff left his job agaxi driver
because of pain in his back, feet and ledsl. 4t 3032.) Plaintiff is diabetic, and has seen a
primary care physician for his illness since 200l. &t 35.) He stopped seeing his doctor in
2006 because he lacked medical insurance, brgsueed in 2009. I¢. at 35, 36.)

A. Adult Function Report

In an adult function reportdated June 6, 200Rlaintiff reported that hebegan
experientg painin his back, feet and legs November 2008hat felt like“electric shocks” or a
“stabbing”sensation.(Id. at 139.) Plaintiff mostly felthe pain in his legyutit often spreado
other parts of his body, such as hands and shouldersid( He reported that the pawould
come and go throughout the day, and when he liftiejgctsor waked for long periods of time.
(Id. at 136.) Plaintiff stated that he could only walktim blocks before having to stop and rest
for seven minutes.Id. at 137.)

Plaintiff spent almost all of his time inside of his apartment, unless he &a
appontment. (Id. at 132.) He usedoublic transportation, and usuallsentoutside alone. Iq. at
134.) Plaintiff normally shgpedtwice a weektakingover an hour to complete errandsd. @t
135.) During a typical day, he bathed, watchel@vision andsocializedwith relatives. Id. at
132.) Plaintiff wasable to prepare meals three times per day, bk him much longer to

preparemeals thart used tobecause of his illnesfld.) He took one tablet of Methocarbamol

2 As discussednfra at page 9, Plaintiff initially was not assisted by an interpreter, despite
repeated entreaties by his paralegal representative for the ALJ to obtaim Breerfiff.
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three times per day t@dwethe pain. Id. at 140.) However, itid not fully relieve him of the
pain, and, had the side effect of inducing sleepiness and headddnes. (
Il. Medical Evidence

A. Evidence Prior to Plaintiff's Alleged Onset Date of 02/01/2009

Plaintiff sought medidatreatment at the Queens Medical Office, P.C. (“QMQO”) from
2004 until 2009, where he was evaluated by several dpctohsding Alveris Molina, M.D., his
primary care physician, and Jesse Weinberger, M.D. a neurol(§i&. at 35, 36.)

On November 10, 2004, Plaintiff went to Dr. Molina for a routine physical and health
examination (Id. at 223224.) Plaintiff denied having any changes in his weidgx]ing
fatigued or weak. I.) He also denied having acute joint pain, chronic joint paaglling of
joints and back pain.Id.) Dr. Molina discussed nutrition, exercise and other treatment matters
with Plaintiff. (d.) Plaintiff seemed alert, well developed and nourished during his visit, but
was diagnosedith diabetes mellitus with unspecified hyperlipidem{&d. at 224.) Dr. Molina
alsoordered blood testse performed (Id. at 240-41.)

On November 26, 2004, Plaintiff followed up with Dr. Molina to obtain hs$ tesults,
which showed Plaintiff had an elevated glucose levdd. &t 221-22, 24041.) He had no
changes in his vision, or any back or joint paild. §t222.) Plaintiff denied having a history of
anxiety, depression, schizophrenia or panic disorddr) His back and extremities had normal
range of motion. 1¢.) Dr. Molina prescribed Plaintiff Gtophage XRAmaryl, and Vasotec.
(Id.) Plaintiff was encouraged to return for a follow-up visit in one morith) (

On December 23, 2005, Plainttéturnedto Dr. Molinacomplaining ofa cough and sore
throat that had lasted two weeks(ld. at 21920.) Dr. Molina prescribed the same diadet

medications and dosages as in November 26, 2004at(220.) Plaintiff returned to QMO from



Jaruary through May 2006 to follow up with Dr. Molina, continued tak#tigaryl and Vasotec
at the same dosages, but was prescribedcaeased the dosage for Glucophage, Ztitomax,
a new medicatigrby Dr. Molina. (d. at 211-18.)

Plaintiff visited Dr. Molina between October and December 2006, during whiehhiem
gained sevepounds, but hisision, heart rate and extremities were all norn{éd. at 20510.)
However, on October 2, 2006, he complained of having episodes of diaphoresis, general
weakness and knee pain(ld. at 210.) Plaintiffalso reported that he no longdrad any
medications at homeld( at 210.)

B. Evidence On and After Plaintiff's Alleged Onset Date of 02/01/2009

1. Dr. Molina

On May 4, 2009Plaintiff resumed treatmemtith Dr. Molina, almost three years after his
last visit. (A.R. at 203, 204.) The gap in treatmeas caused bylaintiff's loss of health
insurance. I¢. at 35.) Plaintiff returned toDr. Molina becausehe experiencegain and
numbnessn his lower extremities, and vision changékl. at35,203.) Upon examination, Dr.
Molina observed neurological deficits.ld( at 204.) Plaintiff indicated he had not taken his
medicationdor many months. I§.) Dr. Molina restarted him on Glucogpde prescribed Elavil,
and recommended that he consult with an ophthalmologist and podiatdst. Klood and
urinalysis teswere also performed atifhvisit. The laboratory results showed that Plaintiff had
elevated glucose and cholesterol leveld. at 29496.) Plaintiff wasdirected to return for a
follow up visit with Dr. Molina in two weeks.Id.)

On May 15, 2009, Plaintiff returned for his follomwp visit. Dr. Molina documented

numbness and weaknaasPlaintiff's nervous system.Id. at 289.) Dr. Molinastarted him on a



low fat diet, doubled his Glucophage dosagmescribedSimvastatinand recommended that
Plaintiff return to QMO in one monthId{ at 290.)

Plaintiff returned for a June 5, 2009 follay visit. Dr. Molinanoted doss of sensation,
numbness and weakness Plaintiff's nervous system. Id. at 288.) Plaintiff stated that he
continued having bilateral leg painld.(at 200, 288.) Dr. Molina directed Plaintiff tontinue
taking his medication anske a neurologist for his lower extremitiesd.)( Plairtiff returned to
see Dr. Molinaon July 11, 2009, for his neurological test resultsd. & 287.) Plaintiff
continued experiencingain in his lower extremities, and naemplained of pain in the upper
back. (d.) He was also talking Cymbaltdld.)

By Augustof 2009, Plaintiff's physical and psychiatric conditions appeared to worsen.
(Id. at 284.) He complained of muscle weakness, chronic back pain, numbness, tingling, anxiety
and depression.Id.) Upon examination by Dr. Molina, Plaintiff was found to have a lumbar
spine herniated disc, and diabetic neuropatig. af 285.) Dr. Molina diagnosed Plaintiff with
diabetesmellitus with neurological manifestations.ld.(at 285, 287.) Plaintiff's blood test
showed that he hadeightened glucosevels (Id.) As a result Dr. Molina prescribed insulin
Levemir. (Id.)

On August 27, 200Dr. Molina completed a diabetes mellitus residual functional
capacity questionnaire, stating that Plaintiff suffered from a variety mp®ms including,
fatigue, extremity pain and numbness, hyper/hypoglycemic attacks and kididsnps. (Id. at
277.) Dr. Molina confirmed that Plaintiff's impairments were reasonabhsistent with the
symptoms and functional limitations described in the evaluatich.at278.)

Dr. Molinadeterminedhat Plaintiff was incapable @erformingeven “low stressivork

because of Plaintiff'$requent leg pain. Id. at 278.) Dr. Molina said that Plaintiftould only



walk one city block without rest or severe pain, and could only sit or stand for no mores¢han f
minutes atatime. (Id.) Plaintiff would need a job that allowed shifting positions at will from
sitting and unscheduled breakisl.) However, he noted that Plaintiff would not be required to
use a cane or other assistive device while standing or walking. Dr. Mofthar stated that
Plaintiff would have difficulties lifting and carrying objects in a competitivork situation. 1¢l.

at 280.) He stimated that Plaintiff would miss more than four days per month at work as a
result of his physical impairments and treatmeid.) (

2. Dr. Weinberger

Dr. Molina referred Plaintiff to DrJesse Weinbergea neurologistafter Dr. Molina
diagnosed hinwith diabetes mellitus witheurological manifestations.Id( at 36, 284-87.) Dr.
Weinbergetreated Plaintiff every two to three weeks from July 29, 2009 to September 29, 2009.
(Id. at 304.) Dr. Weinberger completed a diabetes mellitus residual functional capacity
guestionnaire on September 29, 200Rl. &t 30408.) Plaintiff was diagnosed with a herniated
lumbosacral disc, and standing and walking produsevere sciatica.(ld. at 30405.) Dr.
Weinberger also documented weakness of the dorsiflexor of the left foot. He noted that
Plaintiff's experience of pain or other symptoms were constantly sewerggh to interfere with
attention or concentrationld()

Dr. Weinberger concludeBlaintiff could not perfornflow stress”work, walk without
rest or sit for morethan thirty minutes at a timeg(ld. at 306.) Dr. Weinberger also concluded
Plaintiff would be incapable of standing more than five minutes at onebefioee needing to sit
or walk and thaPlaintiff would be unable to walk even one city blockd. @t 30506.) Dr.
WeinbergerdeterminedPlaintiff required a job thatvould allow him to shift positions at will,

take unscheduletireaks every fifteeminutes, and rest for thirtyminutes lefore returning to



work. (Id. at 307) He also stated that Plaintiff must use a cane while occalsi@tahding and
walking. (d.) Dr. Weinberger concluded that Plaintiff could never work for an employer tha
demands him to lift more than ten pounds, twist, scoop, crouch or clichp. (

3. Consultative Examination

On July 18, 2009, Dr. Tahmina Sikdperformed a consultative internal mealic
examination oPlaintiff. (A.R.at 26770.) She reported that he walked slowly, secondary to his
foot pain and could squat less than halfway, secondary to his foot (ddirat 268.) She also
noted that Plaintiff's stance was very cautious, and his foot pain madeauldifér him to walk.
(Id.) Plaintiff did not use any assistive devices and did not need any help with chamgimg f
examination or getting on and off the exam tableld.)( Dr. Sikder also examined his
musculoskeletal function, amibtedthat the Plaintiff's cervical spine showed full functioning
and movement. Id. at 269.) His neurological function als@snormal; fowever Dr. Sikder did
observe some “decreased pinprick sensation on the bilateral fadt)” Rlaintiff's extremity
function showed no cyanosis, clubbing or edemdno muscle atrophwasevident. [d.) Dr.
Sikder also concluded that Plaintiff's lefktremity and all other extremitieschtull strength and
range of motion. I¢. at 269.)

Dr. Sikder’'s overall prognosis for Plaintiff was guardedd. &t 270.) She determined
that Plaintiff was moderately to markedly limited in “walking, standing, lifting, yoagr and
bending, secondary to his worsening diabetic neuropathg.) She also found that he had no
fine motor limitations. 1¢.)

C. Hearing Testimony

On October 13, 2009, the ALJ conducted a hearing regarding Plaintiff's disalality.

(A.R. 2645.) Plaintiff was represented by a paralegal from Queens Legal Ser{litesat 91.)



Drs. Molina, Weinberger, and Sikder were not present at the hearing and weallatby the
ALJ to testify. The hearing began witRlaintiff, unassisted by a Spanish language interpreter,
explainingthat he was born in Ecuador and came to the UnB&atesin 1988. (Id. at 27.)
However, Plaintiff's representative alerted the ALJ that Plaintiff was having trouble
understandinghe ALJ’s questions and asked the ALJ if an interpreter could be usedat £8.)
The ALJ responded, “Wait a minute. I'll let you know what | think. If | can’t undeisthim
and he can’t understand meld.)] Plaintiff's representative then voiced her conctrat
Plaintiff was confusing the questiongld.) The ALJ replied;Wait a minute. Just hold on. |
make that judgment, not you Jt()

The ALJ then proceeded to ask Plaintiff questions about his work histdryat 933.)
Despite some confusiom ithe exchange between Plaintiff and the ALJ, Plaintiff explained his
work history, including his history as a taxi driver, a distributor in a wodbfgcand a building
porter. (d. at 2931.) Plaintiff also explained that he left his job as a taxreirin Februaryof
2009 because of pain in his back, head and fdet. a{ 3233.) The ALJ then asked Plaintiff
about his teatment history with Dr. Molinahowever Plaintiff was unable to understand the
ALJ’s questions. Ifl. at 3233.) At this point the ALJ sought out an interpreter for use in the
remainder of the hearindld. at 33.)

After an interpreter walsrought to the hearing rogrthe ALJ stated his questioning over
again. (Id. at 33.) Plaintiff testified that the first time he saw Dr. Molina for treatment was in
2004 and that he continually saw Dr. Molina until 2006, when he lost his insurddcat 35.)
Plainiff resumed his treatment withr. Molina in May of 2009. 1¢l.) Plaintiff further testified
that Dr. Weinberger, his treating neurologist, directed him to undergo an MiRiireation.

(Id. at 36.) The ALJ reviewed the results of the MRI,,after the ALJ read some of the results



into the record he noted, in redace to Dr. Weinberger, “Let's see what else he says, this
doctor.” (d. at 37.)

The ALJ then asked Plaintiff what activities he performed during a normal(ldayt
37.) Plaintiff explained that on an averadpey, after he awokehe would clean him#e drink
coffee, watch televisigrand listen to music(Id.) Plaintiff oftenwould playcards by himself
and readSpanish language newspaper$d. &t 38.) Plaintiff's mother, who lives in the same
building as Plaintiff woulddo his food shopping and cook for hirfid.) Plaintiff stated that he
could not walk more than one block because of pain in his fdet. a{ 39.) Plaintiff sought
treatment from a podiatrist who directed Plaintiff to wear prescriptionssiosvever the shoes
would not helpfor thewhole day. Id.) Plaintiff couldonly sit for up to five minuteat a time
(Id.) He explained that even while sitting in the hearing he exggriencing paimn his waist
and feet (Id.) To reduce the pain in higaist Plaintiff had tolean towards one sid# his chair
and then towards the other and he could not have his feet off the ground or flat on thar floor f
long period of time. (Id. at 3940.) Plaintiff also testified that he had begun utilizing a cane at
the direction of Dr. Molina. I1¢. at 40.)

Plaintiff stated he was only able to sleep about four and one half hours each ragisebec
of the pain in his body as well as the side effects from his medications, which istbackch
pains, nausea, and dizzy spell$d. &t 43-44.) Plaintiff concluded his testimonlyy explaining
that he was diagnosed with diabetes ten or twelve years ago and that he ycuveentl

experencing pain all over his bodyld( at 4243.)
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DISCUSSION

Standard of Review

Unsuccessful claimants for disability benefits under the Act may bring t&m aa
federal district court seeking judicial review of the Commissioner’'s denial edf benefits
within sixty days after the mailing . . . of notice of such decision or wigheh further time as
the Commissioner of Social Security may allow2 U.S.C.88 405(g), 1383(c)(3). A district
court, reviewing the final determination of the Commissioner, must determine whbte
correct legal standards were applied and whethestantial evidence supports the decisi@ee
Schaal v. Apfel134 F.3d 496, 504 (2d Cir. 1998)The former determination requires the court
to ask whether the claimant has had a full hearing under the [Commissioner’sficagwad in
accordance witlthe beneficent purposes of the AdEchevarria v. Sec’y of Health & Human
Servs.685 F. 2d 751, 755 (2d Cir. 1982) (internal quotations omitted). The latter determination
requires the court to ask whether the decision is supportedubly relevant evidee as a
reasonable mind might accept as adequate to support a conclBsabrardson v. Peralegl02
U.S. 389, 401 (1971) (quotirgonsol. Edison Co. v. N.L.R,BB05 U.S. 197, 229 (1938)).

The district court is empowered to enter, upon the pleadings and transcripreddich
a judgment affirming, modifying, or reversing the decision of the Commission&ooifl
Security, with or without remanding the cause for a rehead@dJ.S.C.8 405(g). A remand by
the court for further proceedings is appropriate when the Commissioner ledstéaprovide a
full and fair hearing, to make explicit findings, or to have correctly applied theegulations.
Manago v. Barnhart 321 F. Supp. 2d 559, 568 (E.D.N.Y. 2004). A remand to the
Commissioner is alsappropriate [w]here there are gaps in the administrative redeosa v.

Callahan 168 F.3d 72, 83 (2d Cir. 1999) (quotirtgobolewski v. ApfeB85 F. Supp. 300, 314
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(E.D.N.Y. 1997)). ALJs, unlike judges, have a duty to affirmatively develop the racbgtht
of the essentially neadversarial nature of the benefits proceedinbsjada v. Apfell67 F.3d
770, 774 (2d Cir. 1999).
I. Disability Claims

To receive disability benefits, claimants must be disabled within the meaning Aétthe
Seed2 U.S5.C.88423(a), (d). Claimants establish disability status by demonstrating an ynabilit
to engage in any substantial gainful activity by reason of any medd=tkrminable physal or
mental impairment . .which has lasted or can be expecteth#d for a continuous period of not
less than 12 months. 42 U.S&423(d)(1)(A). The claimant bears the initial burden of proof
on disability status and is required to demonstrate disability status by prgsaetiical signs
and findings, establishday medically acceptable clinical or laboratory diagnostic techniques, as
well as any other evidence the Commissioner may require. 42 88Z3(d)(5)(A); see also
Carroll v. Sec’y of Health & Human Seryg05 F. 2d 638, 642 (2d Cir. 1983).

ALJs mustadhere to a fivestep inquiry to determine whether a claimant is disabled under
the Social Security Act as set forth in 20 C.F8B.404.1520 and 416.920. If at any step, the
ALJ finds that the claimant is either disabled or not disabled, the inquirytiemds First, the
claimant is not disabled if he or she is working and performing substantial gaitifutya 20
C.F.R. 88404.1520(b); 416.920(b).Second, the ALJ considers whether the claimant has a
severe impairment, without reference to age, atlmc or work experiencelmpairments are
severe when they significantly limit a claimant’s physical or mental abilitpiduct basic work
activities. 20 C.F.R. 88 404.1520(c); 416.920(d)hird, the ALJ will find the claimant disabled
if his or her mpairment meets or equals an impairment ligte2D C.F.R. pt. 404, subpt. P, app.

1 (“Appendix I). See20 C.F.R. §§ 404.1520(d); 416.920(d).

12



If the claimant does not have a listed impairment, the ALJ makes a finding about the
claimant’s residual furimnal capacity (RFC’) in steps four and five. 20 C.F.RB8
404.1520(e); 416.920(e)ln the fourth step, the claimant is not disabled if he or she is able to
perform past relevant work20 C.F.R.88404.1520(e); 416.920(f). Finally, in the fifth steipe
ALJ determines whether the claimant could adjust to other work existing in the national
economy, considering factors such as age, education, and work experience. If sontm da
not disabled. 20 C.F.R8404.1520(f); 416.920(g). At this fifth step, the burden shifts to the
Commissioner to demonstrate that the claimant could perform other wekDraegert v.
Barnhart 311 F. 3d 468, 472 (2d Cir. 2002) (citi@arroll, 705 F. 2d at 642).

Il . ALJ’s Decision

The ALJ followed the fivestep procedure tmake his determination that Plaintiff net
disabled. (SeeA.R. at 1324.) The ALJ concludedthat the first and secorsteps were met
because, from Plaintiff's alleged February 1, 2009 onset date through the date ofdiom dec
Plaintiff did not engage in substantial gainful activity, and Plaistiffiabetes and diabetic
neuropathy qualified as medically sew@mpairments. Id. at 15.) However, as parof the
second step, the ALJ determined tR&intiff’'s hyperlipidemia and high cholesterol were not
medically severe impairmentgld.) Moreover, the ALJ did not considelaihtiff's degenerative
discdisease as part of his finding in step twial.)( At step three, the ALdletermined that
Plaintiff's impairments, individually or combined, did not meet one ofitigairments listed in
Appendix 1. [d. at 16.)

At stepfour, the ALJ found Plaintiff hathe RFCfor the full rangeof sedentary work,

(id. at 16), andhat Plaintiffs impairments did ngbrevent him fronperforming his past relevant

® Plaintiff's last insured date is December 31, 201%eef\.R. at 15.)
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work as ataxi driver, provided that he avoided lifting and carryin@d. at 22). In reaching this
conclusion,the ALJ accorded “some weight” tthe opinion ofDr. Sikder, the consultative
physician, (d. at21), butthe ALJdetermined thatittle weight” should be givero the opinions
of Plaintiff's treating physicians(See idat 2122). Specifically, the ALJ concluded thadth
Dr. Molina’s and Dr. Weinberger'spinions (i) arenot supported by clinal evidence; (iijare
inconsistent with the record as a whole; and (iii)) appear to be based entirely miiff'Blai
subjective complaints, rather than on objective clinical findingkl.) Moreover, the ALJ
concluded thatwhile Plaintiff's medically éterminable impairments could be expedtedause
the symptoms allegecdhevertheless, Plaintiff's statements concerning the intensity, pergistenc
and limiting effects othe symptomsverenot credible. (Id. at 20.) Finally, at the fifth step, the
ALJ determined, pursuant the MedicalVocational Guidelines20 C.F.R. pt. 404, subpt. P,
app. 2,that Plaintiff couldmake a successfadjusmentto other available work. Id. at 23.)
Accordingly, the ALJoncludedhat Plaintiff was not disabled under the Add.)(

As set forth in more detail below, the ALJ’s decision is based on an incorrect applicat
of the pertinent legal standards. Specifically, in reaching his decision, tlepAdvided
insufficientfactualand legal suppofbr his conclusion that Plaintiff's impairments did not meet
or medically equal a listed impairment¥oreover,the ALJ failed to properly apply the treating
physician ruleand failed to meet his affirmative duty talevelop the administti@e record.

Accordingly, this mattemust beremandedor further proceedingsefore a different ALS

* The administrative record here demonstrates that ALJ Nisnewitz, not onlihjrdtsregarded
Plaintiff's need for a Spanish language interpreter, but he was dismissive, rudetoderant.
His failure to subpoena any of Plaintiff's treating physicians, includirspecialist, to amplify
the record shows a blatant disregard, not only of the legal standards, but of his oblag@ons
judicial officer and the basic rights and humanity of a vulnerable segment of oetysdtice
disabled. This court previously noted such intolerable conduct by ALJ NisneSatBailey v.
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IV. Analysis

A. ALJ Failed to Provide Sufficient Rationale to Support a Finding That Plaintiff's
Impairments Did Not Meet or Medically EqualLeted Impairment

The ALJdeterminedduring the third step of higvaluation that Raintiff’'s impairments
did not meet or medically equal listed impairmébDiabetes Mellitus’ found in § 9.08 of
Appendix 1 (A.R. at 16.) However,the ALJfailed toprovide anyfactualor legalsupportfor
his conclusion. (Seeid.) Plaintiff argues thevidenceshowshe meets the criteria for Diabetes
Mellitus, and, therefore, the ALJ errednot finding him disabledat step three (Pl. Mem. at
18.) The court diagrees with Plaintiff and finds tlecord, as presently developeathes not
compel only a finding that Plaintiff meets the criteria for Diabetes Mellitus. Hemegcause
the ALJ failed to make findings of faahdconclusions of law to justify hidecision this court
cannot conclude his decision is supported by substantial evidSeeSchaa) 134 F.3d at 504
Accordingly, the matter iremanded for further development of the record.

Whenreaching a decision as whether a claimant is disallevithin the meaning of the
Act, an ALJ “must discuss theelevant evidence and factors crudiathe overall determination
with sufficient specificity to enable [reviewing courts] to decide whetherdétermination is
supported by substantial evidencRamos v. Barnhart2003 WL 21032012at *7 (S.D.N.Y
May 6, 2003) (quotingFerraris v. Heckley 728 F. 2d 582, 587 (2d Cir. 1984(nternal
guotation marksomitted) (alterations in the original). However, where an ALJ fails to state
findings or conclusios regarding a claim of disability, especially where a claimant has arguably

demonstrated that his symptoms meet a listed impairment, the reviewinfceountdetermine

Astrue 815 F. Supp. 2d 590 (E.D.N.Y. 201Ginsberg v. Astrue2008 WL 3876067 (E.D.N.Y.
Aug. 18, 2008).
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whether the ALJ’s conclusion was based aoaect application of the laand whether there is
substantial evidence in the record to support Agonte v. Sec’y of Health and Human Servs.
728 F. 2d 588, 592-93 (2d Cir. 1984).

Here, Plaintiff alleges his diabetic neuropathy meets the criteria for the ihgpairment
Diabetes Mellitus. (Pl. Mem. at 18.) To meet the criteria fothis impairmenta complainant
mustdemonstrate:

Neuropathy demonstrated by significant and persistent disorganization of motor

function in two extremities resulting in sustained disturbancegrobs and

dexterous movements, or gait and station.

20 C.F.R. pt. 404, subpt. P, app. 1, 8 9.08A. Further, listing 8 11.00C, relating to “Neurological”
impairments, requires:

Persistent disorganization of motor function in the form of paresis or paralys

tremor or other involuntary movements, ataxia and sensory disturbances (any or

all of which may be due to cerebral, cerebellar, brain stem, spinal cord, or

peripheral nerve dysfunction) which occur singly or in various combinations,

frequently provideshe sole or partial basis for decision in cases of neurological
impairment. The assessment of impairment depends on the degree of
interference with locomotion and/or interference with the use of fingers, hands,

and arms.

20 C.F.R. pt. 404, subpt. P, app. 1, § 11.00C.

Indeed,as Plaintiff assertghere is evidence in the i@d to support the conclusiothat
Plaintiff's “severe combination of impairments” of diabstand diabetic neuropathgtisfiesthe
criteria forthe Diabetes Mllitus listing. (A.R. at 15) Plaintiff underwent numerous medical
examinations and the record contains documentation from two treating physicians, dwenof w
was a neurologisgnd a state consultative physician. The recohonstrateshat on June 5,
2009,Dr. Molina, Raintiff's primary care physicigmoted numbness, weakness and bilateral leg

pain, and referredPlaintiff for a lower extremity neurological evaluation.d.(at 200.) On

August 14 and 27, 2009, Dr. Molina diagnosé&aniiff with diabetes mellitusvith neurological
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manifestations. I¢. at 285, 287.) On August 27, 2009, Dr. Molina completed a diabetes mellitus
residual functionality questionnaire and concluded thHaingiff was incapable of even “low
stress” jobs. I¢. at 278.) Plaintiff's treating neurologistDr. Weinbergerreached the same
conclusion in a September 29, 2009 residual functionality questionndude.at 306.) Dr.
Weinberger reported & Plaintiff experienced pain severe enough to interfere with attention and
concentrabn, back pain radiating dowhis left leg, andthe inability to walk even one city
block. (d. at305-06.) Moreover, the consultative physician, Dr. Sikder, observedPiduatiff

had difficulty walking and squatting due to foot paird. @t 268), and“decreased pinjck
sensation on bilateral feét(ld. at269.)

However, tle record also contains evidence militatiagainst a finding that Plaintiff
satisfies the criteria for the Diabetes Mellitus listingn a Junes, 2009 disability functioneport,
Plaintiff reportedthe ability to walk tencity blocks. ([d. at137.) On July 18, 2009, Dr. Sikder
noted that Plaintiff's activities included daily cooking and personal hygameglaundry once
per week, and shopping three times per wedd. at 268.) Dr. Sikder also noted that, while
Plaintiff's stance was cautious and his foot pain made it difficult for him tk, el did not use
any assistive devices and needed no help getting on and off thmattantable. (d.) Despite
Plaintiff's complaint of weakness in the left leg, Dr. Sikder concluded that plaintiff's left
extremity and all other extremities have full strength and range of motahrat 269.)

Notwithstandingthe conflicting evidencethe ALJ determinedn a conclusory manmge
without providing anyationale or factual suppoor eliciting testimony from any of the treating
physicians geeSection Binfra), that“the claimant’s condition does not meet or medically equal
the criteria of [Diabetes Mellitjsor indeed, any of the impairments listed in Appendix 1.”

(A.R. at 16.) While the present record does not “compel but one conclusion” regahditiger
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Plaintiff has met listed impairmentseeJohnson v. Bower817 F.2d 983, 9862d Cir. 1987)
(agency reonsideration umecessary wherapplication of the correct legal principles to the
record could lead to only one conclusioR)aintiff hasat leastarguably demonstratetiat his
symptomamet the criteria for Diabetes Mellitusn this circumstance, because the ALJddito
set forth any support for his conclusidhat Plaintiff's condition does not meet a listed
impairment this courtis unable to determine whether the ALJ’'s conclusion was based on a
correctapplication of the law owhether there is substantial eviderin the record to support it.
Based on the foregoing alone, remaiodthe Commissioners required to develop
findings of fact and conclusions of law as to Plaintiff's claim that he has metitagacfor
Diabetes Mellitus. SeePratts v. Chater94 F. 3d 34, 39 (2d Cir. 19pGnternal citation and
guotation marks omitted) (remand is appropriate where, as here, the reviewing €unable to
fathom the ALJ’s rationale in relation to the evidence in the record without funtiiendgs or
clearer eplanation for the decision);” Aponte 728 F. 2d at 5923 (case remanded where
evidence suggested that claimant could satisfy “at least Part A” of onelstitngs, but the ALJ
failed to provide rationale for why claimant did not satisfy the listisge alsoVelazquez v.
Barnhart 2004 WL 367614, at7 (D.Conn. Feb.19, 2004) (ALJ’s failure to provide detail to
support his conclusions rendered court unable to determine evhéihl’'s decision that
claimants condition did not meet any listing was supported by substantial evidence).

B. The ALJImproperly Applied the Treating Physician Ruland Failed to Adequately
Develop the Record

However remand is also required due to the ALJ’s improper application of the “Treating
Physician Rule” and failure to develop the recordhe ALJimproperlyaccorded “little weight”
to the opinions of Plaintiff's treating physicians, Drs. Molina and Weinbdogpdiectively, the

“Treating Physicians’)when determining Plaintiff wasot disabled within the meaning of the
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Act. (SeeA.R. at 2122.) Plaintiff argueghe Treating Physicians’ opinions are well supported
by medically acceptable clinical and laborgtaliagnostic techniques and are not inconsistent
with other substantial evidence of the records uich he contendsthe Treating Physicians’
opinions should receive controlling weightPl. Mem. at19-22.) Moreover, Plaintiffasserts

that with the proper assignment of controlling weight to the Treating Physiciangbaopj the
record contains persuasive proof of disability and remand is appropriate solidg talculation

of benefits. (Id. at 22.) The Commissioner counters that the ALJ properly accorded no
controlling weight to the Treating Physicians’ opinions because #neynsupported and
inconsistent with the findingsf the consultative physicianSeeDkt. Entry 17 Reply Mem. of

Law in FurtherSupp. ofDef.'s Mot. for Remand (“DefRep.”)at 5)

The court disagrees withoth the Commissioner and Plaintiffind instead finds that the
record, as presently developed, provides an insufficient basis for deterntieirappropriate
weight to be given to the opinions of Plaintiff’'s TregtiRhysicians Here,the Administrative
Record containgnconsistencies irthe Treating Rysician$ opinions, as well asconflicts
betweerthe Treating Piysicians opinionsand the consultative physiciapinions,regarding the
extent of Plaintiff's impament Despite theséenconsistencies anconflicts, the ALJ accorded
“little weight” to the Treating Physicians’ opinions without properly applying the treating
physician rule and fulfilling his affirmative duty to seek out additionatliced informationto
develop the recordNone of the doctors were called to testify at the hearing nor did the ALJ ask
for an additional medical examination of Plaintiff to resolve any potential conflibeinecord.

A treating source’s medical opinion on the nature saerity of an impairment is given
controlling weight whenit is supported by medically acceptable clinical and laboratory

diagnostic techniques and not inconsistent with other substantial evidence in the record.
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Schisler v. Sullivan3 F. 3d563, 567 (2d Cir. 1993)citing 20 C.F.R. 404.1527(d)). Social
security regulations define “treating source” as the claimant’s “own @hpsipsychologist, or
other acceptable medical source who provides a claimant with medical treatmealuatiew
and who has, or has had, an ongoing treatment relationship with the clairBaiakhouse v.
Astrue 331F. App’x 875, 877 (2d Cir. 2009) (citing 20 C.F.R. § 404.1502).

If an ALJ determines that a treating physician’s opinion is not controllingr beois
still required under social security regulations to consider the following six gadtor
determining the proper weight to be accorded to the treating physicianierop(i) the length
of the treatment relationship aruetfrequency of examinatiofij) the nature and extent of the
relationship; (iii) the evidence provided to support the treating physician’soapiiv) the
consistency of the opinion with the record as a whole; (v) whether the opinion is from a
specialist; and (vi) other factors broughtthe Commissioner’s attention that tend to support or
contradict the opinionClark v. Comm’r of Soc. Sed43F. 3d115, 118 (2d Cir. 1998) (citing
20 C.F.R. 8 404.1527(d))See also Pimenta v. Barnha®006 WL 2356145, at *4 (S.D.N.Y.
Aug. 14, 2006). Additionally, the ALJ must always give “good reasons” in his or her decision
for the weight accorded to a treating physician’s medical opinlidn.“Failure to provide ‘good
reason’ for not crediting the opinion of a claimant’s treating physiciargiew@nd for remand.”
Snell v. Apfel177 F. 3d 128, 133 (2d Cir. 1999) (citiSghaal 134 F. 3d at 505).

However, certain ultimate conclusions are not made by the treating phgsioi,
instead, are made by the ALJ. Sudbcisions include the determation that a claimant is
“disabled” or “unable to work.” 20 C.F.R. 4)41527(e)(1). *“[The Social Security

Administration considers the data that physicians provide but draws its own conslasi to
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whether those data indicate disability. A treating physician’s statement thatathmant is
disabled cannot itself be determinativé&shell 177 F. 3d at 133.

Here, despite the ALJ’'s brief consideration of some of the applicable 20 C&.R.
404.1527(d)factors, he did not fulfill his duty to consider all of the factors before according
“little weight” to the Treating Physicians’ opinionsSee Clark,143 F.3d at 118(20 C.F.R.8
404.1527(d)factors “must” be considered when a treating physisiaspinion is not given
controlling weight). For exampld®r. Molina, Plaintiff's primary care physician, first began
treating Plaintiff in 2004 (A.R. & 22324.) Dr. Molina continued treating Plaintiff through
Octoberof 2006. (Id. at207-10.) Plaintiff didnot returnto Dr. Mdina for treatment untiMay
of 2009 owing to a lapse in his insurance coverdtge.at 3536.) However, between May 2009
and August 2009, Dr. Molina treated Plaintiff on five occasjeach time noting a degeneration
of Plaintiff's condition (Id. at 28491.) Dr. Molina, havingexamined Plaintiff throughout the
course of his illnesss best suited to provide ‘@etaled, longitudinal picture” of Plaintifé
impairments. SeeHilsdorf v. Comm’r of Soc. Sed24 F.Supp.2d 330, 344 n.4 (E.D.N.Y.
2010) (more weight generally given to opinions from treating physicians asntgggzhysicians
are “most able to provide a detailed, longitudinal picture” of a claimant’s impat(quoting 20
C.F.R. 8 404.1527(d)(2)see als®0 C.F.R. § 404.15Zd)(2)(ii) (treating physician’s opinion is
givenmore weight if he has “ore knowledge” about a claimastimpairment). Herg the ALJ
simply failed to consider the extent of Dr. Molina’s relationship witlaiRtiff when determining
Dr. Molina’s opinions should only be accorddittle weight”

Furthermore Dr. Weinbergelis a specialist imeurologywho treated Plaintiff six times
between dne 2009 and September 2009, upon referral from Dr. Molinkd. gt 30918.)

However,the ALJ madeno mention of DrWeinbergerbeing a neurologist specificallpr a
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specialist generally. More weight is generally given to the “opinion of a specialist about
medical issues related to his or her area of specialty than to the opinion ofesbaris not a
speciali$.” 20 C.F.R. 8 404.1527(d)(5)his is especially relevant in this case because Plaintiff
was diagnosed with diabetes with neurological manifestations tyme Unspecified type
uncontrolled. (See, e.gA.R. at 200, 202, 285, 28290.) Because arLJ “must” consider the

8 404.1527(d) factors, and the ALJ failed to do so here, remand is necessary.

As a corollary to the treating physician rui)en“an ALJ perceives inconsistencies in a
treating physician’s report, the ALJ bears an affirmative duty to seakiang information from
the treating physician and to develop the adstiative record accordingly.Toribio v. Astrue
2009 WL 2366766, at *10 (E.D.N.Y. July 31, 2009) (quotitartnett v. Apfel21 F. Supp. 2d
217, 221 (E.D.N.Y. 1998)kee als®0 C.F.R § 404.1512(e)(1yequiring theALJ to contact he
treating physicians to seekadditional evidence or clarification'tegarding any confligt
ambiguity, or lack of clinical or diagnostic supportThis duty exists whether the claimant is
represented by counsel or where, as here, by a paralegedz v. Chater77 F.3d 41, 47 (2d
Cir. 1996).

An ALJ fulfills this duty where for example, he or she makes reasonable efforts to
contacta treating source to request “copies of [the claimant’s] medical source’sise@new
report, or a more detailed report from [the claimant’s] medical sourEs¢hmann v. Astrye
2011 WL 1870294, at *11 (E.D.N.Y. May 16, 201(juoting 20 C.F.R § 404.1512(e)(1))
(alterations in the originglsee alsaloribio, 2009 WL 2366766at *10 (citations omitted) (ALJ
fulfills affirmative duty to seek out more information from treating physician wherdlte
makes reamable efforts to contact treating source for clarification of treatinge@uopinion).

The only exception to thiduty is when the Commissioner “know([s] from past experience that
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the [treating] source either cannot or will not provide the necessary findings.” 20. G.F.R
404.1512(e)(2). An ALJ’s failure to contact a treating physician where there are perceived
inconsistencies or gaps in the record is a breach of the ALJ’'s duty and providas #oibas
remand. Pearson v. Astrye2012 WL 527675at *7 (N.D.N.Y. Feb. 17 2012)(citing Lawton

v. Astrue 2009 WL 2867905, at *1GN.D.N.Y. Sept. 2, 2009)

Herg the ALJ accorded “little weight” to the Treating Physiciampsnions’ because he
baldly concluded, in part, that the opinions lacladgective findings and clinical suppor(See
A.R. at 21-22.)However,despitethe ALJ’s affirmative obligation to develop the record, nothing
in the ALJ’s decision indicates heontactedhe Treating Physicians to se&dditional evidence
or clarification” 20 C.F.R 8§ 404.1512(e)(lpegardng the perceived lack of clinical evidence.
(A.R.at 1324.)

Specifically, the ALJ accorded Dr. Molina’gioions “little weight” becaus®r. Molina:

1) failed to perform tests of attention or concentration on Plgirdéspite his opinion that
Plaintiff's diabetes was severe enough to interfere with his attentioncaoerdration(id. at
21); 2) failed to provide clinical evidence indicating the effect that a low sjodssvould have

on Plaintiff's health, despiteadiopinion thalaintiff was incapable of low stress jotscause of
recurrent leg pair{id.); and 3) failed to provide any medical evidence to support his finding
regarding the impairment of Plaintiff's abilities to sit, stand/walk, lift/carry, dsagehis ability

to utilize the fine motor capabilities of hismifers (Id.)

Moreover, the ALJ accorded DWeinbergetls opinions “little weight” becaus®r.
Weinberger: 1) failed to provide numerical findings to support his findingvedkness in
Plaintiff's left foot (id. at 22; 2) failed to perform tests of attention or concentration on Plaintiff,

despite his opinion that Plaintiff's diabetes was severe enough to interfarhisvdttention and
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concentrationidl.); 3) failed to provide clinical support for his findings regarding Plaintiff's
ability to sit, stand/walk, and lift/carryid(); and 4) failed to provide an explanation for his
opinion that Plaintiff required bed rest on and off during the dal) (

Despte highlighting a variety of perceived instances where the Treating drnsi
opinions may have lacked clinical or diagnostic suppbet,ALJ failedto fulfill his affirmative
duty to seek out more information from thHgeating Physiciansegarding thetheir medical
conclusions.Indeed the ALJs decision“reveals a host of lost opportunitigruz v. Sullivan
912 F.2d 8, 11 (2d Cir. 1990ipr seeking additional evidence or clarification from Plaintiff's
Treating Physicianshat might have ielded adifferent conclusion as t®@laintiff's disability
status “By foregoing those opportunities, and by [giving little weight to] a treatingsighan’s
medical assessment without fully developing the factual record, the ALJ comlagearror.”
Rosa v. Callahanl68 F. 3d 72, 80 (2d Cir. 1999).

Accordingly, the matter is remanded for the ALJ to considerthd 20 C.F.R.§
404.1527(d) factorsand to fulfill his affirmative obligation to develop the record before

determining the proper weight to accone opinions of Plaintiff's Treating Physicians.

® The record is completely silent as to any evidence from a vocational expeg oasei The

ALJ assumed plaintiff could work as a “taxi/limousine driver” without offgrany support from

a vocational expert. (A.R. at 22.) On remand, the ALJ shall also develop the record in this
regard.
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CONCLUSION

For theforegoingreasons, the @nmissioner’'s motion is granted aRdhintiff's cross
motion for judgment on the pleadings denied Accordingly, theCommissioness decision is
reversed and thigase is remanded to the Commissioparsuant to the fourtland sixth
sentence of 42 U.S.C. 8§ 405(g) for further administrative proceedings consistent with this
opinion. The court directs that, on remand, this matter be assigned to a different Ahd, as
administrative record indicates a levelrafienessdismissivenesand intolerance on the part of
ALJ Nisnewitz thatvas not appropriate and did not advance the ultimate goal of developing the
record in a meaningful wayThe parties have advised the court that Plaintiffdreesw disability
application pending before the Commissioner. Therefore, it may make egosethe remand

of this mater with the new pending matter.

SO ORDERED.

Dated: Brooklyn, New York
March 27 2012
Is/
DORA L. IRIZARRY
United States District Judge
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