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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
MICHAEL L. SLAUGHTER, :

Plaintiff,

MEMORANDUM AND OPINION
-against : 10V-3428DLI)

MICHAEL J. ASTRUE, :
Commissioner of Social Securjty :

Defendant. X
________________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

Plaintiff Michael L. Slaughterfiled an application for disability insurance benefits
(“DIB”) under the Social Security Act (the “Act”) on December 6, 208Beginga disability
thatbegan on August 1, 2006. Plaintiff's application was denied initially and on reconsideration.
Plainiff testified at a hearing held before an Administrative Law Judge J"Abn August 1,
2008. By a decision date®eptember 17, 2008, the ALJ concluded that plaintiff was not
disabled within the meaning of the Act. On May 27, 2010, the ALJ's decisiamieethe
Commissioner’s final decision when the Appeals Council denied plaintiff's requasiview.

Plaintiff filed the instantppealseeking judicial review of the denial of benefits, pursuant
to 42 U.S.C. § 405(g). The Commissioner now moves for judgment on the plegulirsysant
to Fed. R. Civ. P. 12(c), seeking affirmation of temial of benefits(SeeGov't Mot. for Judg.,
Doc. Entry No.13.) Plaintiff crossmoves for judgment on the pleadings, seeking reversal of the
Commissioner’s decisiorr alternatively, remand Plaintiff contendshat the ALJ failed to (i)
properly follow the treating physician rule, (ii) properly evaluate Sigars credibility, and (iii)

properly evaluate vocational expert testimoifgeePIl. Mot. for Judg., Doc. Entry No. 15.)
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For the reasons set forth more fully beldiv Commissioner’s motion is denied, and
plaintiff's motion is granted in part and denied in part. Plaintiff's motion for judgroae the
pleadings is denied. Whilde Qurt finds thathe ALJ properly applied the treating physician
rule and properly assessed plaintiff's credibjlitye case is remandéat additionalproceedings,
specifically for the ALJ to take testimonyom the vocatioal expert and for the plaiiff to
submit updated medical records.

BACKGROUND
A.  Non-medical and Testimonial Evidence

On August 1, 2008 plaintiff appearedwith counseland testified before ALJeffrey
Jordan (R. 742.)' At the time of his testimony, plaintiff was fifigneyears old (R. 12) He
has a nintkgrade educatiomnd worked for the past twentyvo years as a bus drivéor the
Metropolitan TransifAuthority (‘MTA”). ? (R. 15,17.) In June 2006, plaintiff stopped working
as he was taken to the hospital with a beddache and an inability to see out of his left €lRe.
17-18.) Plaintiff testified that he felt he was disabled due to complete blindness in higdeft e
and blurry vision in his right eye. (R9-20.) Plaintiff has a driver’s license, but does date
because his doctor advised against driving. (R. 20.)

Plaintiff testified that he suffers froifype Il diabetes and that this illnekas resulted in
many medical issues(R. 22.) Plaintiff suffers from chronic headaches and takes a medication
to alleviate this symptom. (R0-22.) Plaintiff suffers from a need for frequent urination, as

well as dizziness and “shaking” in the morning. (R. 22-Z3gbetes has affected his ciratibn
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“R.” refers to the recorih this case, which was submitted in conjunction withgxernment’smotion.

For the last three years of his tenure with the MTA, plaintiff workethé maintenance department,
cleaningbuses during shift changes. (R-18) He testified that the MTA reassigned him due to his diabetes and a
fear that he might sufferdm blackouts while transportind TA passengers. (R. 19.)

2



and he regularly suffers from swollen ankles and itchy skin. (R8331 Plaintiff treats his
diabetes with insulin and dieting. (R. 22.)

Plaintiff's activities are limited by his illness. He does not participate in household chores
or cook. (R. 25.) He listens to the radio but does not watch television. -@.)25le is not
able to read unless he wears his glasses. (R. 26.) He does not watch television guleead re
because he does not wantstaain his right eyer risk any further decline ofvision in that eye
(R. 29.)

Plaintiff's testimonyregardinghis useof his right eye is contradictory at timeble stated
that, “if | put my glasses on, | can read.” (R, 26) Yet, he does not shop for groceries on his
own because he @s not trust his vision enough to determine whether he has paid proper prices
for groceries oreceivedproper changérom the cashier. (R. 2930.) He later indicated that,
although he can read with his glasses on, reading strains his right eythuantie cannot read
regularly. (R. 39, 41) Apparently he suffers fromeasidual blurriness, even when he wears his
glasses (R. 27, 3839.) With glasseshe is able to read street signs while ridadpus as a
passengemowever, he usually sits near the bus driver and asks the driver to let him know when
he has arrived at his destination. (R:-287) He does not trust his vision, even while wearing
glasses, to arrive at a destination without assistance from the bus driver. (R. 28.)

Donald Slive,a vocational expert (“VE”), also testified at the hearifg. 33-39.) The
VE testified that plaintiff could not perform his past relevant work as a bus drivas arbus
maintenance employee because those positions required good bilateral visaimplainitiff
lacks. (R. 34.) The VE identified two positionsf light exertion levels (small products
assembler and power screwdriver operator), for which theranapée positions in the local and

national economies. (R. 35.The VE testified that hypothetical job seeker with plaintiff's



medical constraintsould perform these jobsld() On crossexaminationwhen asked whether
a hypothetical job seeker with blindness in the left eye and blurry vision ingthteeyrecould
perform these johsthe VE stated that such an individual could. (R. 36&dwever, vihen
guestioned whether a hypothetical job seeker with blindness in the left eye raedtfame
impairment” in the right eye could perform these jobs, the VE stated that sucidigidual
could not. (R. 3738.) The VE further stated that an individual with blindness in one eye and an
extreme impairmenin the other eye would not be able to find work. (R. 38.) The ALJ then
asked whether, “[b]aseah [plaintiff's] testimony today that he is blind in his left eye and he is
able to read and see a monitor,” would plaintiff be able to perform workettsts in the
national economy?” (R. 38.) The VE stated that such an individual would be abteotogbe
two positiongpreviously identified. (Id.)

In his application for disability insurance benefits, plaintiifiicated a broader range of
ability. (R. 142159.) He stated that he jogged (R. 142), and shopped (R. Hé5stated that
he drives, though not in the evening. (R. 144, 155.) He also included watching television and
movies as well as reading the Bible as part of his regular activ{ieesl53.)
B.  Medical Evidence

1. Medical Evidence Prior to Alleged Onset Date

On March 27, 2006, plaintiff visited the Catholic Medical Centers of Brooklyn and
Queens (“CMCBQ"xomplaining of blurry vision for the past month. (R. 2%, 23132, 238,
261, 28687.) The doctor diagnosed him with uncontrolled diabetes mellitus dusone
compliance with treatment. (R. 211The doctor prescribed Insulin and recommended an 1800
calorie diet. Id.) On April 3, 2006, plaintiff visited the CMCBQ for a folleup appointment.

(R. 210, 230, 263, 391 Plaintiff stated that he had takérs insulin regularly, but that he had



not checked his blood sugar levels, as required for diabetic patients, becdwsecdhsticking
himself with a needle(ld.) Plaintiff's blood sugar was high and the doctor diagnosed him with
uncontrolled diabetesellitus, indicating that plaintiff had not been taking his medicatiaah.)
Plaintiff failed to attend his followup appointments in April and May 2006. (R. 206-07.)

On June 26, 2006, plaintiff visited the emergency room at Flushing Hospital, complaining
of headaches, redness in his left eye, and photoph@Ri&805-06.) The doctor diagnosed him
with acute glaucoma and diabetegld.) The doctor requested a consult with Dr. Robert
Rothstein, an ophthalmologist(ld.) Dr. Rothstein diagnosed plaintiff with acute neovascular
glaucoma due to uncontrolled diabetes, severe proliferation diabetic retinopativataracts in
both eyes. (Id.) Dr. Rothstein prescribed Diamox, and recommended laser surgery for both
eyes. [d.) The following day, plaintiff visited Dr. Kenneth Wald, who evaluated plaintiff's
retinopathy. (R. 307, 2992.) Dr. Wald discoveredvidespread ischemic disease and
neovascular proliferation in the left eygore than theight. (d.) He diagnosed plaintiff with
proliferative diabetic retinopathy in both eyes, rubeotic glaucoma in the keftag diabetic
macular edaa in both eyes(ld.) Plaintiff underwent laser surgery on his left eye later that day.
(R. 287-90, 293-302, 309.)

On June 28, 2006, Dr. Rothstein examined plaintiff. (R-B) Plaintiff's vision was
20/30 in his right eye, 20/60 in his left eye. (R. 31Blpintiff stated that he was reluctant to
undergo surgery on this right eye, and Dr. Rothstein explained the risks associ&ted wit
foregoing surgery. (R. 313.)Plaintiff failed to attend his followap appointment and was
nonresponsive to requests t@ckedule. (R. 313.) Plaintiff attended a follovwup appointment
on July 12, 2006. (R. 3120.) Plaintiff's vision was 20/25 in his right eye, and 20/150 in his

left eye. (d.) Dr. Rothstein diagnosed plaintiff withreovasculaglaucoma in the left eye, and



proliferative diabetic retinopathy in both eyes. (R. 320.) Dr. Rothstein noted thaiffpleast
not taking his medications, atidat plaintiff should be able to return to work in one month. (R.
320, 322.)

On July 17, 2006, plaintiff had secondlaser procedure on his left eye. (R. 324)
Plaintiff's vision was 20/25 in the right eye and 20/150 in his left effe. 324, 326.) The
surgery for plaintiff's right eye was scheduled for July 19, 2006; however, plaiaigdfto
attend. (R. 328, 330.) Dr. Rothstein contacted plaintiff repeatedly, explaining the risks
associated with foregoing treatment, including blindness in both eyes. (R. B3aintiff
contacted Dr. Rothstein on July 25, 2006, stating that his vision worsened with the su(éeries.
333.) Dr. Rothstein again explained the risks of not having the surddry.P{aintiff refused to
return to the office and Dr. Rothstein referred him to New York Eye and Ear dmjirm
(“NYEE™). (Id.)

On July 26, 2006, plaintiff visited the CMCBQ, complaining of a decline in vision in his
left eye (R. 20405.) He stated that he had not been taking his Insulin or checking his blood
sugar levels because he had been working overtime during the past mahjh.H¢ also
complained of headaches.Id.j The doctor referred plaintiff to an ophthalmologist, and
encouraged plaintiff to check his blood sugar levelstartdkelnsulin. (R. 20405.) On July
29, 2006, Dr. Rothstein wrote to plaintiff, reiterating the need for urgent treatmerg@3gqR

2. Medical Evidence Since August, 2006

On September 22, 2006, plaintiff visited the CMCBQ for a follgwvappointment. (R.
200-02.) He told the doctor that the optometrist said that nothing could be done for his vision.
(R. 202.) He visited the lnic again on October 6, 2006. (R. 273.) He was given a

prescription, placed on a diet, and reminded to check his blood sugar Ig¢dgls



On November 2, 2006, plaintiff returned to Dr. Rothstein. (R.-33834243.)
Plaintiff's vision was 20/30 in the right eye, and no light perception in the left. (R. 342.)
Rothstein explained to plaintiff that without aggressive and urgent care, he wouldsioseiwvi
his right eye. (R.340-41.) Dr. Rothstein referred plaintiff to another ophthalmologist, as
plaintiff blamed Dr. Rothstein for his vision loss. (R. 240.) Dr. Rothstein wrote présesipt
but plaintiff left without them. (R. 3487, 349.) On November 7, 2006, plaintiff took a
disability form to Dr. Rothstein and obtained the prescriptions for the medicaf{Rn335-53.)

On November 17, 2006, ghtiff visited CMCBQ for a followup visit for his diabetes
mellitus, hypertension, and elevated cholesterol. (R. 196, Fa8intiff stated that he was blind
in his left eye from diabetes complications. (R. 198.) The doctor determined thaff{gaint
diabetes was uncontrolled, and prescribed an increased Insulin dosage, and at stlidt)die

On December 28, 2006, plaintiff and Dr. Rothstein spoke on the telephone. {65.354
Plaintiff accused Dr. Rothstein of blinding him with the lased threatened to choke him. (R.
354.) Plaintiff refused to see another ophthalmologist.) (

On March 9, 2007, plaintiff visited the CMCBQ clinic, complaining leéadaches and a
runny nose. (R. 4085.) Plaintiff's diabetes was moderately corlied at that time. (R. 404.)
Plaintiff returned with similar complaints one week later. (R. 242.)

On April 30, 2007, plaintiff visited Dr. Jeffrey Shakin, who specializes in diseasgs
surgery of the retina and vitreous. (R. 41Blaintiff's visionwas 20/50 for his right eye and no
light perception for his left eye.ld() Dr. Shakin diagnosed plaintiff witbroliferative diabetic
retinopathyand neovascularization of the iris, the left more than the riglit) ([Or. Shakin
performed a laser tatment on plaintiff's right eye.ld.) Plaintiff visited Dr. Shakin for seral

follow-up appointments. (R. 430-39, 416.)



On June 5, 2007, plaintiff visited the CMCBQ clinic, complaining of fatigue, headaches,
and blurry vision in his right eye. @6-07.) The doctor diagnosed plaintiff with poorly
controlled hypertension with headaches, and depressioh) Plantiff returned on June 26,
2007, complaining oftingling in his feet. (R. 409-10.) Plaintiff had not taken Insulin since his
last vist and had not checked his blood sugar level because he misplaced his glucotdgter. (
Plaintiff was encouraged to seek counseling and to see a podiatdst. Plaintiff saw Dr.
Shakin several times in July and August 2007. (R-440449, 452, 45) Thecorrected vision
of his right eye varied between 20/30 and 20/40 at the appointméh)s. (

On July 9, 2007, plaintiff returned to the CMCBQ clinic, complaining of heaviness in his
lower extremities. R. 41213.) He reported that he had missed yet another appointment with a
podiatristand still had not scheduled an appointment with a psychiatrist. (R. 412.) The doctor
diagnosed plaintiff with pedal neuropathy and uncontrolled diabetes mellitlis. (

On Janwary 10, 2008, plaintiff visited Dr. Shakin. (R. 424, 44&)aintiff's corrected
vision was 20/50 in his right eyéld.) Dr. Shakin concluded that plaintiff's right eye was stable
and indicated that plaintiff could return to workd.} Plaintiff visited Dr. Shakin for a series of
follow-up appointments in June 2008. (R. 450-51, 457.)

On July 8, 2008, Dr. Shakin prepared a vision impairment questionnaire, provided to him
by plaintiff's counsel. (R. 4584.) Dr. Shakin noted that aintiff had proliferative diabetic
retinopathy, neovascular glaucoma and a history of macular edema in bothRyd59.] Dr.
Shakin opined that any activity requiring visual acuity was limited by plamiiffpairment. (R.
461.) He concluded that plaintiff was monocular, with severely compromised vision liglthe

eye. (R. 463.) His conclusions applied to the period since April 30, 2007. (R. 464.)



3. Consultative Examinations

On February 17, 2007, Dr. Robert Zoltan, an ophthalmologist, consultatively examined
plaintiff. (R. 35%58.) Plaintiff's vision, with correction, was 20/40 in the right eye and only
light perception in the left eyeld() He concluded that plaintiff was blind in his left eye, and the
prognosis for plaintiff's right eye was guardedid.)

On February 21, 2007, Dr. Luke Han consultatively examined plaintiff. (R63§1
Plaintiff complained of his vision issues and itchiness between his toes, but no numfhess
361.) Plaintiff stated that he spent his time listening to the radio, reading, taking veal#s,
pursuing his hobby of collecting die-cast trucks and buses. (R. 362.) Dr. Han diagnogédtl plai
with obesity, hypertension, insulin dependent diabetes mellitus, diabetmpaghy and cataract.
(R. 363.) He concluded that plaintiff was restricted from activitieattrequired acute vision.
(Id.)

4. Medical Evidence SubmittedAfter the Hearing

On September 8, 2008, plaintiff visited the CMCBQ clinic, complaining of paih
swelling in his ankles. (R19596.) He was diagnosed with worsening diabetic neuropathy, and
uncontrolled diabetes mellitus and hypertension due to noncompligiet¢. On October 6,
2008, Dr. Shakirnwrote to plaintiff's counsel, summarizing plaintiff's past medical history and
concluding that plaintiff's vision in his right eye was “essentially ldgadness and he should
be entitled to social security benefits.{R. 635.) Subsequently, plaintifas admitted to
emergency rooms periodicalfgr uncontrolled diabetes mellitus(R. 49394, 499-502, 512,
519, 65189, 694739 74082.) During each of these visits he admitted that he had not been

taking Insulin and stated that he was noncompliant because he could not afford thetiprescr



On February 10, 201@Jaintiff visited Dr. Feig, a retina specialis{R. 766.) Plaintiff's
corrected vision in his right eye was 20/100 and Dr. Feig recommended laszysqid) On
February 19, 2010, Dr. Stephen Kornfeld, of the Lutheran Medical Cenutlemitted a letter
discussing his prior treatment of plaintiff and stating that he supported plairdiffability
application due to plaintiff’'s mobility limitations and multighealth problems. (R. 647.)

DISCUSSION
A. Standard of Review

Unsuccessful claimants for disability benefits under the Act may bring taon ao
federal district court seeking judicial review of the Commissioner’'s denialeif thenefits
“within sixty days after the mailing . . . of notice of such decision or within suthefutime as
the Commissioner of Social Security may allow.” 42 U.S.C. 8§ 405(g). A district, court
reviewing the final determination of the Commissioner, must determine whethertbet éegal
standards were applied and whether substantial evidence supports the desesoBchaal v.
Apfel 134 F.3d 496, 504 (2d Cir. 1998). The former determination requires the court to ask
whether “the claimant has had a full hearing under the [Commissioner’s] regsland in
accordance with the belent purposes of the Act.’Echevarria v. Sec’y of Health & Human
Servs.685 F.2d 751, 755 (2d Cir. 1982) (internal quotations omitted). The latter determination
requires the court to ask whether the decision is supported by “such relevant evidance as
reasonable mind might accept as adequate to support a concluRichdrdson v. Peralegl02
U.S. 389, 401 (1971) (quotirgonsol. Edison Co. v. N.L.R,BB05 U.S. 197, 229 (1938)).

The district court is empowered “to enter, upon the pleadings and transcript @efahd, r
a judgment affirming, modifying, or reversing the decision of the Commission&ooifl

Security, with or without remanding the cause for a rehearing.” 42 U.S.C. §4@5fgmand
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by the court for further proceedings is appropriate when “the Commissiané&ilea to provide
a full and fair hearing, to make explicit findings, or to have correctly apghie . . . regulations.”
Manago v. Barnhart 321 F. Supp. 2d 559, 568 (E.D.N.Y. 2004). A remand to the
Commissioner is alsappropriate “[w]here there are gaps in the administrative recdtdsa v.
Callahan 168 F.3d 72, 83 (2d Cir. 1999) (quotirfgobolewski v. ApfebB85 F. Supp. 300, 314
(E.D.N.Y. 1997)). ALJs, unlike judges, have a duty to “affirmatively develop the recaghin |
of the essentially neadversarial nature of the benefits proceeding%jada v. Apfell167 F.3d
770, 774 (2d Cir. 1999).
B. Disability Claims

To receive disability benefits, claimants must be “disabled” within the meaning of th
Act. Seed42 U.S.C. § 423(a), (d). Claimants establish disability status by demonstnating a
“inability to engage in any substantial gainful activity by reason of anycalgddeterminable
physical or mental impairment . . . which has lasted or can be expedssd tor a continuous
period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A). The claimant bears the initial
burden of proof on disability status and is required to demonstrate disabitlity Syapresenting
“medical signs and findings, estabkshby medically acceptable clinical or laboratory diagnostic
techniques,” as well as any other evidence the Commissioner may require. 42 U.S.C. §
423(d)(5)(A);see also Carroll v. Sec’y of Health & Human Serv€5 F.2d 638, 642 (2d Cir.
1983). ALJs mus adhere to a fivstep inquiry to determine whether a claimant is disabled under
the Social Security Act as set forth in 20 C.F.R. § 404.1520. If at any step, IHed4 that the
claimant is either disabled or not disabled, the inquiry ends themst, fhe claimant is not
disabled if he or she is working and performing “substantial gainful activity.” 20 C&.R

404.1520(b). Second, the ALJ considers whether the claimant has a “severe impairment,”
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without reference to age, education or work exgere. Impairments are “severe” when they
significantly limit a claimant’s physical or mental “ability to conduct basic watk/idies.” 20
C.F.R. § 404.1520(c). Third, the ALJ will find the claimant disabled if his or her impat
meets or equals ampairment listed in Appendix 4.See20 C.F.R. § 404.1520(d).

If the claimant does not have a listed impairment, the ALJ makes a finding about the
claimant’s “residual functional capacity” (“RFC”) in steps four and five. 20.KC 8§
404.1520(e). Inthe fourth step, the claimant is not disabled if he or she is able to perform “past
relevant work.” 20 C.F.R. 8§ 404.1520(e). Finally, in the fifth step, the ALJ determines whether
the claimant could adjust to other work existing in the national econocomgidering factors
such as age, education, and work experience. If so, the claimant is not disabled. 2@ C.F.R
404.1520(f). At this fifth step, the burden shifts to the Commissioner to demonstrateethat t
claimant could perform other worlSeeDraegert v. Barnhart311 F.3d 468, 472 (2d Cir. 2002)
(citing Carroll, 705 F. 2d at 642).

C. ALJ's Decision

On September 17, 2008, the ALJ issued his decision denying plaintiff's claim. -(R. 43
54.) At the first step, the ALJ found that plaintiff had not worked since his alleged onset dat
August 1, 2006. (R. 48.) Atthe second sthp,ALJconcludedhat plaintiff suffered from two
severe impairmnts: blindness of the left eye and diabetes mellitus. (R. #8.)he third step,
the ALJ concluded that these impairments in combinationdidually dd not meet or equal
listed impairment. (R49.) At the fourth step, the ALJ determined that plaintiff was not able to
perform his past relevamtork as a bus driver drus maintenance worker. (R..52l'he parties

do not dispute these findings.

2 20 C.F.R. pt. 404, subpt. P, app. 1.
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At the fifth step, the ALJ concluded that plaintifas the residual functional capacity
(“RFC”) to perform light work, but not work that requires godlateral vision and that plaintiff
must avoid unprotected heights and moving dangerous machinery. (RIt49.Yhe ALJ’s
findings in support of this conclusion that are at issue in the instant action.

D. Application

Plaintiff moved for judgment on thpleadings, contending that(i) the ALJ failed to
follow the treating physician rule, (ii) the ALJ improperly discredited plaiatifestimony
regarding hissymptoms and limitations, and (ilhe ALJ relied on flawed&/E testimony. The
government movedor judgment on the pleadings, seeking affirmance of the Commissioner’'s
determination.

1. Treating PhysicianRule

A treating source’s medical opinion regarding the nature and severity of amnrapais
given controlling weight when supported by medically acceptable cliraodl laboratory
diagnostic techniques and not inconsistent with other substantial evidence in the record.
Schisler v. Sullivan3 F.3d 563, 567 (2d Cir. 1993Fi{ing 20 C.F.R. 404.1527(d)). When a
treating source’s opinion is not giveontrolling weight, the proper weight accorded depends
upon several factors, including: “(i) the frequerafyexamination and the length, nature, and
extent of the treatment relationship; (ii) the evidence in support of the opiniothéiigpinion’s
consistency with the record as a whole; and (iv) whether the opinion is from alispécClark
v. Comm’r of Social Security 143 F.3d 115, 118 (2d Cir. 1998) (citing 20 C.F.R. §
404.1527(d)). Additionally, the ALJ must always “give good reasons” in her decision for the
weight accorded to a treating source’s medical opinidd. There are, however, certain

decisions reserved to the Commissioner. Such decisions include the determinatian that
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claimant is “disabled” or “unable to work.” 20 C.F.R. § 404.1527(e)(1). “That means that the
Social Security Administration considetise data that physicians provide but draws its own
conclusions as to whether those data indicate disability. A treating pmysisiatement that the
claimant is disabled cannot itself be determinativ8riell v. Apfel177 F.3d 128, 133 (2d Cir.
1999).

Plaintiffs medical history is extensivePlaintiff has treated with numerous doctors in
different specialties sinc2006. To summarizethe medical evidence, plaintiff suffers from
uncontrolled diabetes mellitus, which has caused numerous secondary conditions, such as the
blindness in plaintiff's left eyethe declinedision in plaintiff's right /e, and mobility issues
related to pain and swelling in his legs and fééte issue in this case is whether plaintiff’s right
eyecondition has deteriorated sufficienttymerit a finding that he is unable perform the light
duty work the VEsuggested With respect to the medical evidence submitted to the ALJ before
the hearing, He corrected vision in plaintiff's right eygacillated from appointment to
appointmentith an averageange of 20/30 to 20/70. The condition of plaintiff's right eye was
described as “guarded.”There is one report from Dr. Shakin, one of plaintiff's treating
physicians, that concluddtat plaintiff's right eyeis “severely compromised.” (R63.) This
report is central to the dispute between the parties.

The ALJindicated thahedid not give controlling weight to Dr. Shakin’s conclusiqR.

52.) The ALJ supported thignding by explaining that the meditevidence on a whole did not
support Dr. Shakin’s conclusion, nor did Dr. Shakin’s prior findings as discussed in Imedica
records, or plaintiff'sstatements to treating physicians or plaintiff's testimony regarding the
activities that he was able engaye in despite his vision problemsContrary to plaintiff's

assertions, the ALJ gave ample reason for his decisbrto give controlling weight taDr.
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Shakin’s opinion on the severity of plaintiff's right eye condition. ALJs are requorémbk at

the medical evidence and teake their own determinations aswbether or not an individual is
disabled. SeeSnell 177 F.3d at 133 (“A treating physician’s statement that the claimant is
disabled cannot itself be deterraiive.”).

The ALJ set forth valid reasons, supported by the redordjiscounting Dr. Shakin’s
conclusion. First, the medical records indicate that plaintiff's corrected vision was sufficient to
enable him to perform the two light duty positions e suggested Second, the ALJ correctly
noted that Dr. Shakin’s conclusion was not supported by Dr. Shakin’s prior medical
examinations and treatments of plaintithdeed on January 10, 2008, nearly a year and a half
after the alleged onset daf@y;. Shakin determined that plaintiff's right eye was stable and that
plaintiff could return to work. (R. 424, 448.Yhird, with respect to the medical evidence
submitted prior to the hearing, none of the other physicians who treated plamtifiecethe
sane opinion regarding the severity of his right ey€&inally, plaintiff's statements to his
physicians regarding his activity level corroborate the findings containdeinreports. The
ALJ did not err in deciding not to give controlling weightDo Shakin’s conclusiorregarding
the severity othe condition oplaintiff's right eye.

2. The ALJ’s Findings ConcerningPlaintiff’'s Credibility

The ALJ found plaintiff's testimony regarding his limitations and his symptonot
credible (R. 50.) The ALJnoted that: (i) the plaintiff had a history of noncompliance with
treatment, (ii)plaintiff's own discussions with his doctors indichtbat he engageah a greater
level of activity thardiscussed in his testimony, afid) the medical evidence indicated he could
perform the two light duty positions that the VE suggestedntrary to plaintiff's assertions, the

ALJ did notdiscreditplaintiff's credibility solely because the ALJ determined that plaintiff's
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described symptoms and limitations were unsupported by the medical evidence, tRathkJd
reviewed the record as a whole, including statements that the plaintiff mads teeating
physicians regarding his activity leveland determined thatlaintiff's testimony should be
discredited. (R. 50-52.) Indeed, there is at least one documented instance of plaintiff providing
false information to a treating physician. (R. 200-02.)

Plaintiff contends that thALJ erred in not crediting him for hsrongwork experience.
The ALJ did not specifically discuss the duration of plaintiff's careecannection with his
credibility findings; however, the ALJ noted that he considered plaintiff's wapkr@ence when
considering his RFC.Moreover, “work history is just one of many factors that the JAls
instructed to consider in weighing the credibility of claimant testimor$chaal v. Apfell34 F.
3d 496, 502 (2d Cir. 1998). Based on the record before the Court, the ALJ did not err in
discrediting the plaintiff’'s testimony regarding his sympt@nd limitations.

3. The ALJ’s Reliance on VE Testimony

Both the ALJ and plaintiff's counsel posed hypothetical questioritee VEregarding
plaintiff's RFC. The VE stated thatf plaintiff's right eye was sevelg impaired plaintiff
would be unable tperform the two lightluty positions the VE suggested; howevepldintiff' s
right eye impairmentvas milder plaintiff could perform the work in questiofR. 33-39.) As
set forth above, the ALJ discredited Dr. Shakin’s conclusion thattifffgsinight eye impairment
wassevere and the Court did not disturb the ALJ’s finding. However, the VE digstdy as
to whether the vacillation in plaintiff' sorrectedvision would preclude him from being able to
perform thesuggested work. Furthe, since the date of the hearing, two additional treating
physicians have opined that plaintiff is disablé&. 647, 766.) The VE did not have access to

these records at the time he testifiedhe ALJ issued a thorough and wedhsoned report;
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however, given the nature of plaintifigiysical ailmentsthis casas remandedo give plaintiff
the opportunity to submit updated medical records to the ALJ and the VE and for the VE to
provide additionatestimony regardinghe vacillation of plaintifs vision and to comment on
updated medical records.
CONCLUSION

For the reasons set forth abowae Commissioner's motiofior judgment on the
pleadingsis denied. Plaintiffs motiorfor judgment on the pleadings granted in part and
denied in part. The instant action is remanded pursuant to the fourth ansgesitéhce of 42
U.S.C. § 405(g)for additional proceedings consistent with this opinion, specifically, for the A
to consideupdated medical evidence and additional testimony from the VE regardintifidain

updated medical evidence.

SO ORDERED

DATED: Brooklyn, New York
March12, 2012

/sl
DORA L. IRIZARRY
United States District Judge
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