Ligon v. Astrue Doc. 26

UNITED STATES DISTRICT COURT ONLINE PUBLICATION ONLY
EASTERN DISTRICT OF NEW YORK

WENDELL M. LIGON,
MEMORANDUM
AND ORDER

- Versus - 1V-0162 (JG)

Plaintiff,

MICHAEL J. ASTRUE, Commissioner of
Social Security

Defendant.

APPEARANCES:
HERBERT S. FORSMITH
26 Broadway, 1th Floor
New York, NY 10004
Attorney for Plaintiff
LORETTA E. LYNCH
United States Attorney
Eastern District of New York
271 Cadman Plaza East
Brooklyn, NY 11201
By: Candace Scott Appleton
Attorney for Defendant
JOHN GLEESON, United States District Judge:
The Commissioner of Social Security, Michael Astrue, has now twice denied
Wendell M. Ligon Supplemental Security Insurance (“SSI”) benefits under X\l of the
Sccial Security Act (“the Act”). In 2008, Ligon appeared in my court afteritgsdenial of
benefits, and | remanded the case for a new hea8ieg.Ligon v. Astry&o. 08CV-1551 (JG)
(MDG), 2008 WL 5378374 (E.D.N.Y. Dec. 23, 200&)n remand, the Gomissioner again

denied Ligon disability benefits. Ligon again seeks review of the Conumesss decision
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under 42 U.S.C. § 405(g). For the reasons that folloenerse th&€ommissioner'slecision
and remand for the calculation of benefits.
BACKGROUND

The facts were recounted in full in my prior opinion in this c&eeligon, 2008
WL 5378374, at *1x7. | will summarize thenagain here for the reader’s benefit, updating them
where appropriata light of developments since my 2008 opinion.

Ligonis a 53yearold man, who was born in Tuskegee, Alabama on February 2,
1959 Heis 6’1" andweighs215 pounds. Ligon attended school through the ninth grade and
then enrolled in woodworking vocational school. He never obtained his GEEBeeks a
determiration of disability based on injuries he sustained to his back and left knee as afresult
being hit by a carmor about October 28, 2003.
A. Work History

Prior to his injury in 2003, Ligon worked consistently for over 20 yebs.a
period of about sg&n years eginning inapproximately 1981, he workeecurity at_aGuardia
Airport, checking people’s luggage and frequently lifting 70 to 80 pounds. R. 607. For the next
six years, fom 1988 to 1994, he worked as a car transporter for car dealerships; his job
responsibilities consisted primariby driving vehicles between dealerships. R. 607, 86. He
worked full time and made approximately $10 per hour. R. 86. From 1994 tpL 1§68
worked as a parking coordinator the television productioriLaw and Order.” R. 82, 606de
coordinated the parking and security of the camera and crew trucks and assigtgthigp ca
equipment and changing sets, requiring him to lift up to 100 pounds. R. 85, 606. The job
demanded 12-hour days, five days a week, for which he was paid $1,250 per week. R. 85, 606,

608. From 1999 until his 2003 injury, Ligon worked ftifite doing maintenance and janitorial



work in office buildings. R. 82-83. His responsibilities included stripping, washing, andduffi
floors, dumping garbage, cleaning bathrooms, and transporting supplies, desks, andRtables
605. He walked, stooped, bent, and lifted up to 100 pounds on a daily basis. R. 83, 605.

Around 1998, while working as a parking coordindtor‘Law and Order,”
Ligon injured his neck and bagkhen he was hit by a golf carR. 610-11.He was diagnosed
with a cervical spine injury for which he underwent a course of physical theRad77. He
returned to work six or seven months aftexincident, R. 610-11, andsisymptoms
predominantly resolved after approximately two years. R. 177. Ilngeer sought any form of
disability benefits as a result of that injurR. 610-11, 177.
B. Ligon’s Relevaninjury andCourse of Medical Treatment

Onor aboutOctober B, 2003* while taking out the garbage as part of his gsba
maintenance worker, Ligonas bending over a thrdeot-high garbage dumpster in the parking
lot when a car struck him and the dumpster. R. 176. The impact caused the dumpster to strike
the right side of his face, knocking Ligon onto the pavement on his left &ideAs a result, he
lost a tooth and sustained injuries to his back and left kideeligon was taken in an
ambulance to the emergency room where he receivagsxand treatment. R. 177, 132.

A few days lateron November 6, 2003, Ligon was seen by Dr. Neil Morgenstern,
M.D., a physiatrist, complaining of persistent pain from the incident. R.HB&2chief
complaint wadower back pain which intermittently radiated into left leg accompanied by
numbness in his left legd. Ligon explained that the pain was exacerbated by standing,
ambulating, and bending, asdid hehad not returned to work since the incidelat.

Morgenstern thoroughly examined Ligon and concludad‘ftihe patient is currently disabled

The date is variously reported in the record as October 26, 27, and 28, 2003.
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from his regular job duties.” R. 138le prescribed a course of physical therapsays, MRIs,
and “immediate[]” orthopedic consultatioid. Ligon began physical therapy, and continued to
seeMorgenstermregulaly.

Morgenstern referred Ligon to Dr. Dov Berkowitz, an orthopedic surgeon, who
examined Ligon in December 2003. R. 1B&rkowitz reported that Ligon was experiencing
“significant pain,” spasms, and tenderness in his lumbar spdtheln addition, this back pain
was radiating intdis left leg, making flexion otthe knee “markedly painful.’ld. Berkowitz
ordered immediate MRIs dfigon’s lumbar spine and left knee. R. 110, 177.

In February 2004, Dr. Harold Avella, M.D., another doctor in Morgensteffice,
conducted a follow-up examination of Ligon. He found that Ligon was “still having a betobf
pain which is present all of the time and exacerbated by any activity espedilalbewding or
lifting. It radiates into the left leg down the knee and there is numbness of the leg as well.
There is also left knee pain which is increased by any weight bearinge i$tw@casional sharp
shooting pain. He is using a cane at all times.” R. 146. After an examinationgssedsisigon
with lumbar herniated discs and left knee internal derangement. R. 147.

In April 2004, Morgenstern reported that an MRI of Ligon’s lumbar sfiadeen
in January 2004) had revealed an L2/3 and L5/S1 disc bulge, and an L3/4 and L4/5 disc
herniation. R. 144. He diagnosed Ligon with lumbar spine disc bulge, lumbar spine disc
herniation, and knee sprain. R. 14%0owever the state workers’ compensation board denied
Berkowitz’s repeatedauthorization requests for MRIs of Ligon’s knee. By April 208fter
corductinganother examinatioof Ligon and findinghat left knee flexion was “still very
painful,” Bertkowitz concluded his report, saying, “At this point | am once again requesting

AUTHORIZATION from compensation for an MRI to the left knee. The patienbvs already



6 months since the time of his injury with persistent pain and | certainly believe it i®toee
an MRl test.” R. 109. In May 200Bgerkowitz and Morgensterwere still waiting forthis
authorization. R. 143.

In connection with Ligon’svorkers’ compensation claim, Dr. Jonathan Glassman,
a doctor from the New York State Insurance Furmifopmed an independent medical evaluation
of Ligon on April 28, 2004. R. 339-41. Glassman diagnosed Ligon with a “[r]esolving sprain of
the lumbar spie with left sided radicular complaint,™f] esolved contusion left leg,” and
“[iinternal derangement left knéeR. 341. He determined that “[a]rthroscopy of the left knee is
reasonable.”ld. Although he had not reviewed Ligon’s medical records, he opined that Ligon
had a “mild disability” and could return to light cleritalr sedentary worR.1d. On June 30,
2004, Ligon visited Glassman for a second evaluation. R. 33&B&sman concluded that
there was no need for any further physical therapy, although an MRI eftthkede was
reasonable. R. 335. He opined that there was no need for surgery, and that Ligon hdid a “mil
disability and could work so long as he was not made to lift or carry more than 30 ptunds.
He agreed that “[i]t isapparent thathe injuries sustaed and the accident reporte@ @ausally

related.” R. 336.

2 According to SSA regulations: “Light work involves lifting no more than 20

pounds at a time with frequent lifting or carrying of objects weighing up to 10 pounds. Even
though the weight lifted may be very little, a job is in this category whequires a good deal

of walking or standing, or whehinvolves sitting most of the time with some pushing and
pulling of arm or leg controls.” 20 C.F.R. § 404.1567.

3 According to SSA regulations: “Sedentary work involves lifting no more than 10
pounds at a time and occasionally lifting or carrying aatidlike docket files, ledgers, and small
tools. Although a sedentary job is defined as one which involves sitting, a certain amount
walking and standing is often necessary in carrying out job duties. Jobs arergatiemiiing
and standing are remad occasionally and other sedentary criteria are mdt.™*Occasionally’
means occurring from very little up to one-third of the time, and would generallytotaore
than about 2 hours of an 8-hour workd&ytting would generally total about ®@trs of an 8-
hour workday.” S.S.R. 96-9P, 1996 WL 374185, at *3.
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Theworkers’ compensation boaedentuallyauthorized an MRI of Ligon’s left
knee. After reviewing the MRI resultBerkowitz diagnosed Ligon with internal dergement of
his left knee. R. 152Berkowitz requested and received authorization to peréomm
arthroscopieneniscectomy on Ligon’s left kneand on August 20, 2004, he performed the
operation. R. 152, 17Berkowitz’s post-operative diagnosis was hypertrophic synovitis and
debris of the patellofemoral joint. R. 152. Ligon continued to follow up with Berkowitz and
Morgenstern after the surgery. Ligalso continued regular physiatric visits with Dr. Gautam
Khakhar, M.D., approximately once per month until approximately November 2005. R. 177,
259-62. Morgenstern and Khakhar consistently concluded throughout 2004 and 2005 that Ligon
was partially disabled as a result of his back and knee infiegR. 155-58, 259-68, 272-79,
315-20, 331-32, 342-4346-49, 352-53.

Glassman, the state insurance doawaluated Ligon a third time on May 11,
2005. R. 311-14. Ligon complained to Glassman of lower back pain, which occasionally
radiated to his left knee, and difficulty walking. R. 312. He stataidhé required a cane to
walk more than five blocks and could no longer lift up his godson, who weighed 30 pdadinds.
After examining Ligon, Glassman reported that there was “no indication foefureatment
from an orthopedic viewpoint.” R. 313.eHhlso wrote that there was “no need for further
physical therapy,” and that he was “at a loss” to understand the need for the hireybdakee
Id. He concluded that Ligon had a “mild disability,” though he added that “[t|hergjéstive
evidence of need to limit work status and/or activities of daily livindd’

On August 26, 2005, at the request of the state workers’ compensationoard,
Robert Zaretsky, an orthopedic surgeon, conducted an “independent medical erpaimfati

Ligon. R. 326-28.Zaretsky recorded thaigon reported pain when standing, walking, bending



and lifting and that treatmehtad not improved his condition. R. 326. After conducting a series

of tests and reviewing Ligon’s medical evaluations and reports, Zaretgiyoded Ligon with
resolved herniated lumbar discs and post arthroscopic surgery of the left knee, teynpver.

327. He noted a schedule loss of use of the left lower extremity of five percent andledncl

that further treatment was “not reasonable, related or necessaryARfter reviewing additional
medical records, Zaretsky submitted an addendum to his report on October 12, 2005, noting that
his opinion of Ligon’s condition was unchanged. R. 323-24.

However, Ligon’s symptoms persisted and worsened, and he ultimately sought
treatmenin March 2006 from Dr. Gideon Hedrych, M. emergency medicine and trauma
specialist.R. 176. After conducting a comprehensive initial examination, Hedrych observed
thatLigon’s gat was markedly antalgic favorirtgs left side, and Ligon’seel and toe
ambulation werenarkedly limiteddue to left lower extremity radicular paimR. 305-07.
Hedrychconcluded that Ligon’s disability was “total.” R. 305.

Hedrych referred Ligon to Dr. Ofra Blonder, a Physical Medicine and
Rehabilitation Specialist, for a consultative examination, which was pextbrmApril 2006. R.
301-03. Observing that Ligon’s left knee demonstrated tenderness and pain on flexiar, his g
was slow and slightly antalgic favoring the left,legd his lumbar spine revealed limitation of
motion in all planes, tenderness, and spasm, Blonder concluded that Ligon’s digetsility
“[t]lotal.” R. 302.

In July 2006, around the time that Ligon applied for SSI benefits, Hedrych
submitted a comprehensiveport to the New York Stal&vision of Disability Determinations.

He reported that Ligon was unable to sit or stand for more than 45 minutes or walk fahamore

8 blocks without experiencing lower back pain radiating into his left leg. R. 179-80. He could



not lift, carry, push, or pull any significant weight, and could not bend, stoop, or crouch. R. 180.
Hedrych thus concluded that Ligon was “totally disabled,” and “unable to do anyrj@nity
available to him in the market placeld. Hedrych continued to see Ligon frequently throughout
2006. On each occasion, Hedrych diagnosed Ligon with a “total” disalstlégR. 305
(3/6/06), 309 (3/22/06), 299 (4/12/06), 302 (4/20/06), 296 (6/21/06), 293 (8/23/06), 290
(10/4/06), 287 (12/18/06).

OnJuly 31, 2006at the request of the stdbgvision of Disability, Dr. Marilee
Mescon preformed a consultative internal medicine examinatidrigon? R. 182-86. Mescon
recorded that Ligon complained of pain in his back that radiates down to hisdeftdometimes
with tingling in the left leg. R. 182. She recorded that Ligon said he can sititté@atig for 2
hours and stand for about 45 minutes, and that he gets partial pain relief from mednzhtion a
changing positionsld. Mescon recorded that Ligon could shower, dress and bathe by himself,
but that “[sjomeone else does the shopping, cooking, and cleaning.” R. 183. Mescon concluded
in the final paragraph of her report, titled “Medical Source Statement, hibuat were “no
objective findings to support the fact that [Ligon] would be restricted in his ¢gpaait or
stand for short periods of tinfequt his capacity to climb, push, pull, or carry heavy objects
would probably be mildly to moderately restricted by back and knee pain.” R. 185.

On November 19, 200Hedrych completed a “Medical Source Statement of

Ability To Do Work-Related Activities (Physical)(hereinafter “RFCAssessmeri}, a standard

4 The ALJ wrote in his opinion that Mescon performed the exam “at the request of

the Division of Disability.” R. 511. SSA regulations permit the agency to requovesaltative
exam wherthe claimant’s “medical sources cannot or will not give [the agency] sufficien
medical evidence about [the claimant’s] impairment for [the agency] to deterrhetber [the
claimant is] disabled.” 20 C.F.R. § 404.1517. Mescon noted that no ghattert relationship
existed or was implied by the examination. R. 186.

> At oral argument, the government stated that “short periods of time” in this
context is generally understood to mean two hours and less. Tr. at 6.
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form prepared by the Social Security Administration. R. 414-23. In theAREE€sment
Hedrych reportedhat, in an eight-hour workday, Ligon could sit for a total of 1-2 hours (in 10-
15 minute intervals); stand for a total of 1-2 hours (in 10-15 minute intervals); and walk timr
a total of 2 hours (in 15 minute intervals). R. 415. He reported that Ligon could never climb
stairs, ramps, or ladders, stoop, kneel, crouch, or crawl. R. 417. Hedrych further reported the
Ligon could lift and carry up to 5 pounds infrequently, and could occasionally use his hands for
reaching, handlig, pushing, or pulling, R. 414, 416, but could never operate foot controls. R.
416. The medical findings supporting his assessment were Ligon’s left krexegeenent with
possible torn meniscus and lumbrosacral derangement with lumbar radiculopatpgsmd s
spine sprain-strain. R. 414.
On June 6, 2009, afterémanded his caskigon visited Dr. Yinggang Zhendor
a consultative orthopedic examination. R. 58¢-8heng reported that Ligon complained of
low back pairthatradiated to his left thighral caused numbness and tingling. R. 580. Ligon
said his pain was aggravated by walking and movement, and could be partially rejiegst b
and by taking medication, including etodolac, acetaminophen with codeine, Aleve, aimd aspir
Id. Ligonwas aténding physical therapy amduld walk two blocks with aane.ld. Ligon
stated that he lived with his brother, and cooked three times a week. R. 580e8ity reported
that Ligon could shower and dress himself, but he “does notedming,laundry, shopping
because of the pain.” R. 581. Most days, he watches TV, listens to the radio, anddreads.
Zheng observed that Ligon used a cane, and could not walk on his heels or toes,
but otherwise had a normal gait. R. 581. Zheng believed Ligon’s asaetessary, based on

Ligon’s constant use of itld. Ligon could not squat because of his left knee phin.Ligon

6 Zheng noted that no doctpatien relationship existed or was implied by the

examination. R. 582.



had no trouble getting dressed or getting on and off the examining tdblZheng diagnosed
Ligon with “low back pain possibly di®genic back disease” atléft knee pain possibly
degenerative arthritis R. 582. In his concluding paragraph labeled “Medical Source
Statement,” Zheng concluded thagon was “moderately limited for walking, standing,
climbing, lifting, squatting, ath bending.No limitation with upper extremity forie and gross
motor activity.” Id.

On June 13, 2009, Zhergmpleted an official SSAMedical Source Statement
of Ability To Do Work-Related Activities (Physical)again, | will refer to this form aan“RFC
Assessment”).R. 584-89. Zheng indicated that out of an eight-hour workday, Ligon could sit
for a total of three hours (in intervals of 30 minutes), and stand and walk for a total of two hour
(also in intervals of 30 minutes). R. 584-85. Zheng indicated that Liggeaa cane to
ambulate, which was medically necessary, and that Ligon could walk up to two bltoégtwi
the cane. R. 585. In Zheng’s opinion, Ligon could “never” lift or carry 10 pounds. R. 584.
However, Ligon was not otherwise limited in the use of his hands, and he could use them for
activities frequently. R. 586. Zheng opined that Ligon could use his foot occasiddallp.
Zheng'’s opinion, Ligon could perform postural attiés such as climbing stairstooping,
kneelng, and crouching “occasionally.” R. 587. Zheng found that these limitations had been

present since 2004, and the limitations had lasted for at least 12 consecutive months.! R. 589.

! The record also includes medical records from medical professionals who are not

doctors. One physical therapist, Lea Navallasca, preformed an iniiggd ot motion evaluation

for Ligon on November 11, 2003. R. 213-18. Another physical therapist, Marife Alfonso-
Gutierrez, performed a+@valttion on June 25, 2004. R. 202- These exams revealed a

whole person impairment of 16% and 15% respectively. R. 217, 211. A handwrigeffréen
Lobina Kalam, M.D., dated August 7, 2009, indicated that Ligon came to her office on July 22,
2009, complaining of “low back pain, which shoots down to the left knee.” R. 592. She
diagnosed Ligon with sciatica and osteoarthritis and prescrijpechland Celebrex twice daily.

Id. No further information on Ligon’s relationship or treatment with Kalam was provided.
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C. Ligon’s Pain and Daily Life Since the Injdry

Since his accidenhiOctober 2003, Ligon has consistently complained of lower
back pain with stabbing and radiating pain into his left leg and knee. Every medieasmpnél
to examine Ligon has concluded thiaseinjuries were causally related to his October 2003
accicent. E.g, R. 336, 303.

Following the accident, Ligon moved in with his father. R. 57, 481. His father
becane seriously ill in 2005 and eventually died in May 2007. R. 482. Ligon cared for his
father as best he could until his father’s death, although, because of Ligon&sinjusibrother
had to come over daily to assist them. R. 481. Ligon has been financially supported by his
brother since 2005. R. 482.

1. 2006 Disability Report

In the Disability ReportthatLigon submittedn July 2006 in conjunction with his
claim for disabilitybenefits,R. 70-89, he described his pain as a “stabbing” sensation that
emanatedrom his lower back and radiated to his left knee. The pain occurred daily, and was
triggered by just getting off the couch. The pain was particularly intenserfodpef about ten
minutes. Three times a day he took Tylenol with codeine, which somewhat decregsed,the
but the relief lasted only two hours and the medicine caused him to fall asleep. Hedréypair
he could sind and walk for only ten minutes each. He needed to alternate between sitting and
standing, and could not kneel or squat. He could climb stairs slowly. He used a cane and brace
when walking outside. He could not lift more than five pounds, and hegeieltvhen he reached

for anything. His hands trembled when he used them. He had trouble paying attentiondout coul

8 The facts in this section are taken from Ligon’s responses in his Dis&mluyrt,

R. 70-89, which he submitted on July 7, 2006, in connection with his application for SSI
benefits; and from Ligon’s testimony at the disability benefit heaieg on November 27,
2007, R. 433-55, and August 12, 2009, R. 600-58.
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complete a task once he started it. He also stated that he had anxiety around cangtaneéso
had difficulty remembering things.

Ligon alsoexplainedn his Disability Report thgprior to his injuries he could
exercise, work, ancegularlyengage irhobbies such as fishing and shooting pddter his
injury hewas no longer able to participate in any of these foanvities His daily activities
consisted only of washing up, eating meatgending physical therapyatching TV, and sitting
on a bench in front of his building. Ligon spoke briefly to people on the phone approximately
once a day, but no longer visited friends.e Tmly places he regularly visited were medical
offices. He no longer attended church. His pain prevented him from sleeping atHehould
no longer perform household chord¢e sometimes relied on the assistance of his father to get
dressed or tgshave his headHis pain prevented him from cooking as much as he used to; he
relied on his mother to prepare his meaigept forsimple mealfie preparedpproximately
twice a weekHe was unable to drive on a regular basis, and used public traatgpotd go to
physcal therapy two times per we@kd to doctors’ offices once per monthe whs still able to

pay his bills and to manage his own finances.

2. 2007 Hearing Testimony
At his disabilityhearing on November 26, 2007, R. 433458pn testified that
despiteundergoing arthroscopic surgery in 2004, he continued to experience pandfiknee,
which prevented him from sitting for too long. Ligon testified that he had difficudtyshg at
night due to pain. He woke up from pain at night and had tom&kication to fall back asleep.
Fortwo to three hours each day, he would lie on his back on the floor with his legs propped up

on a pillow to alleviate pain in his lower back; frequently he even slept on the floor. When he
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wasn’t lying on the floor, Ligon spent his days sitting on a bench outside for about anHour
walking around by the grass. Although he had a driver’s license, he very seldorbetrause
his left knee would hurt fromitting. His brother did the laundry and shoppibgon
sometimes accompanied him for the shopping, but his brother did all the Iftorgetimes
Ligon would try to take out the garbage, but if it was too heavy, he would just have to drop it and
leave it for his family to take out.

Out of an eight-hauworkday,Ligon estimated that heould sitfor a total of3
hours, in periods of 90 minutes a time, althoughe began to feel pain aftsitting for 10
minutes. Heestimated that heould stand for total of1.5 hoursn an eighthour workday, in
intervalsof about 45 minutes to 1 houHe could walk abouthree tofour blocks before needing
to stop and hold a pole because of pain in his lower bidekused a cane prescribed by his
doctor to support his left knee, as well as a back and knee brace. He could climb and descend
stairs, but only very slowly and with his cane, because sometimes he lost fedlisdgeit leg.
He could lift around 10 to 15 pounds.

He equivocated about whether he could do a security surveillance-type job in
which he would watch TV monitors and alert ground teams to actikigyfirst worried that “I
couldn’t sit too long and | can’t stand that long or do too much walking either.” R. 440.
However, when pressed by the Administrative Law Judge (“ALJ”), he concedsxlilte
perform the job if it allowed him to alternate between sitting and standing. R. 440-41vdipwe
Ligon advised thathis back and knee pain would prevent him from taking public transportation
to any jobon adaily basis.R. 449.

Ligon explained that hieadstopped his physical therapy and doctors’ vigitew

monthsbeforethe 2007 hearingdzause hbadrecently eceiveda lumpsumworkers’
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compensatiosettlementand consequently workers’ compensation would no longer pay for his
medical treatment.
3. 2009 Hearing Testimony

After my decisiorremanding the case 2008, a supplementdisability benefits
heaing was held on August 12, 2009, R. 600-58, at whigbn testified R. 604-36. Ligon
testified that heontinuedo experiencéower back pair and pain and tingling in his ldégas a
result of the 200&ccident and indeed that his condition had gotten worse over time. Ligon
stated that his days are now mostly spent lying on his back on the floor to relipagnth®ut of
an eighthour workday, he spends approximately six hours lying on the living room floor. He
also sleeps thereConsequently, he testified, mduld no longer be able to perform a job where
he did not have the option of lying down on the floor, such as monitoring a television for a
security company

Ligon lives by himselfin his father's formeapartmentalthough hiselderly
mother and brother come over to perform all of his household chores; they cook, clean, do
laundry, and shop for him. Ligon has difficulty dressing himself and sometimeothsitinas
to help. His typical day consists of lying on the floor watching televisioringetp and looking
out the window, going downstairs to sit on a bench for 45 minutes or so, and walking around a
little bit in the flowe beds around his apartment. He does not visit any friends because his pain
prevents him from traveling. He has a driver’s license but doesn’t digecannot take public

transportation every day because it causes him pain.
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Ligon can walk about three blocks before having to stop and rest from thénpain.
an eighthour workday, he can stand for only 90 minutes total and sit for 90 minute$ total,
althoughhe feels pain from sitting @tandingafter 10 minutes. @mbing stairs causes him pain,
and lifting more than ten pounds causes him lower back pain. He cannot stoop or bend or reach.
Ligon uses his cane because he sometimes loses all feeling in his left leg wiradkshdown
steps. He also continues to take Tylenol with codeine along with a prescription|@addlly.
Whenfirst asked, he described the level of his back pain as a 10 out of 10, R. 615-16, but later
clarified that it wasa 9 at that moment, and medication can reduce it toRx 825. His pain
gets worse in the wet and col®. 624. Fifty minutes into the hearing, Ligon had to stand up to
alleviatehis pain from prolonged sitting.
D. Expert Testimony

1. Dr. Donald Goldman, Independeittedical Expert

Dr. Donald Goldmarestifiedas an independent medical expert (“IME”) at
Ligon’s second hearing in 2009. Although Goldman reviewed Ligon’s recorgee
examined Ligon himself. R. 632. Goldman testified that, in his opinion, Ligon had back and
knee injuries. He had herniations at two levels in his spine, and, as a esetjuined
conservative care for his back and surgery for his knee. R. 637. Goldman posited that based on
“the amount of treatment he had and the ongoing therapy and the, Ri&tera, there is an
indication that [Ligon] would have at least equaldi$ting.”*° R. 638. Goldman stated later

that Ligondid “[n]ot clearly” meet or equal a listed impairment, as Goldman was unsure of the

o Ligon’s testimony is ambiguous as to whether these figures represent his

capacities in 2006 or at the time of the hearing in 2009. However, it appears that Ligon was
testifying as to his present condition, in spite of his attorney’s repeateeneds to 2006.

10 As explained in more detail below, an impairment ihdisted in 20 C.F.R. § 404
Subpart P, app.1, qualifies aper sedisability under the social security regulations.

15



medical sourcésindings with regard to Ligon’s extension and flexion ability. R 638-41.
Goldman also stated thatdan’s back injury would cause functional limitations and his knee
injuries would probably cause limitations, as well. R. 641.

Goldman testified that some of Ligon’s claims and some of Hedyrch’s findings
were inconsistent with the rest of the record beeduesconsidered it implausible that a “big
guy” like Ligon would be unable to lift more than ten pounds. R. 645. Goldman questioned
whether Ligon was limited to sitting for only 10 to 15 minutes intervals, but could notstate
opinion as to whether Ligon coudit for 50 minutes at a timdd. Goldman also testified that,
without examining Ligon himself, he could not form an opinion as to whether Ligon’s cane wa
medically necessary or whether his condition had deteriorated since inisevetiuatiois. R.
64d-46. Goldman also opined that Ligon would need to limit standing and walking to a third of
the day. R. 641. Goldman offered nothing more about Ligon’s tolerance for sitting.

2. Julie AndrewsVocational Expert
A vocational expertulie Andrews, also testified at the 2009 heatinghe ALJ

asked Andrews to consider a hypothetical claimant of Ligon’s age, educatigrast work

1 Under the SSA regulations:

A vocational expert or specialist may offer relevant evidence
within his or her expertise or knowledge concerning the physical
and mental demands of a claimant's past relevant work . . . . In
addition, a vocational expert or specialist may offer expert opinion
testimony in response to a hypothetical question about whether a
person with the physical and menitaiitations imposed by the
claimant's medical impairment(s) can meet the demands of the
claimant's previous work, either as the claimant actually performed
it or as generally performed in the national economy.

20 C.F.R. 8 404.1560(b)(2). If the claimariimitations prevent him from being able to perform
his past relevant work, the ALJ must determine whether any “other wotk gxsgnificant
numbers in the national economy that [the claimant] can [db.8 404.1560(c)(2).
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experience, with the following limitations: The claimant would require a “sit/statohgp

meaning thahe could alternate sitting and standing; he could stand or walk about two hours in
an eighthour workday; he could sit at least six hours in an eight-hour workhdagould not be
required to lift more than 20 pounds, must avoid overhead lifting and carrying, and must not be
required to walk for more than three blocks or for more than 10 to 15 minutes. R. 654. Andrews
testified that, given these hypothetical restrictions, Ligon would be unablefoonpéais past
relevant work.ld. However, she testéd that an individual with these restrictions could

perform two jobs available in significant numbers in the national economyl: mmodlicts

assembly positions, of which there are 513,000 jobs nationally and 2,541 jobs regansilly

order clerkpositions, of which there exist 255,000 positions nationally and 2,120 jobs regionally.
R. 654-55.

Ligon’s counseaskedAndrews whether there would be any jobs available to
someone with Ligon’s age, education, and past work experience, who needed to lie on the floor
for three to six hours a day. R. 656. Andrews testified that no jobs existed in significant
numbers in the national economy given those limitatidds.Counsel for Ligon also asked
Andrews whethethere were any positions that existed imgigant numbers in the economy
thatwould be available to a person who can only stand for two hours, sit for two hours, and walk
for two hours in an eight-hour workday. Andrews said there would be ninfigllpositions that
could accommodate those limitations, because the hours do not add up to an eight-hour workday.
R. 656-57.

E. Procedural History
On May 10, 2006, Ligon applied for SSI benefits claiming that he was disabled

due to injuries to his back and knee sustained as a result of the October 2003 accident. R. 60.
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His application was denied. R. 18. Ligon then requested a hearing defatel,which was
held on November 26, 2007. R. 433-55. ALJ Neil Ross presided ovezdhadwia
videoconference. R. 11. Ligon was represented by coultseln a decision dated November
30, 2007, the ALJ found that Ligon was severely impaired due to herniated lumbar discs and
derangement of the left knee, but that this impairment did not meet or medipealyoae of the
listed impairments in the ratations. R. 13, 16The ALJfoundthat Ligonwas unable to
perform his past relevant work, Inetained the residual functional capacitRFC’) to perform
thefull range of light work R. 16.

On February 28, 2008, the Appeals Council denied Ligon’s request for review,
rendering ALJ Ross’s decision thieenfinal decision of the Commissioner. R64-Ligon filed
a complaint in thigourt on April 14, 2008seeking reversal of th@ommissioner’s decision. On
December 23, 2008, | granted Ligon’s motion for judgment on the pleadings in part and
remanded the case for a new hearing.

On August 12, 2009, ALJeffrey M.Jordan presided over a supplemental
hearing, in which Ligon appeared and testified, as did Goldman, the medical exgert, a
Andrews, the vod#&nal expertwho testified by telephone. R. 600-658. Ligon again
represented by counsel. R. 502. In a decision dated November 2, 2009, ALJ Jordan found that
Ligon was severely impaired from disorders of the back and left knee, but found thisnema
did not meet or equal the Si&lted impairments R. 504-05. ALJ Jordathenconcluded that
Ligon had the RFC to perform less than the full range of light work as defined in 20 C.F.R. §
416.967(b). The ALJ concluded that Ligon was able to lift and carry 20 pounds occasionally and
10 pounds frequently, and could stand for two hours and sit for six hours in an eight-hour

workday. R. 505. The ALJ concluded that these limitations ruled out Ligon’s pashteleva
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work, but permitted Ligon to perforntleer jobs that exist in significant numbers in the national
economy, such as a small products assembler, an@edke, or a preparer. R13.

On November 18, 2010, the Appeals Council declined to assume jurisdiction over
Ligon’s case, rendering ALJ Jordan’s decision the final decision of the CoiomeissR. 456.
Ligon filed the instant case in this court on January 6, 2&TIF No.1. The parties cross-
moved for judgment on the pleadings. Oral argument was held on January 5, 2012.

DISCUSSION

A. Legal Standards

Under 42 U.S.C. 8§ 405(g), | review trexordde novoand can reverse the
Commissioner’'sienial of benefit# it is based on legal error or is not supported bytantial
evidence in the recordseeAcierno v. Barnhart475 F.3d 77, 80-81 (RCir. 2007);Rosa v.
Callahan,168 F.3d 72, 77 (2d Cir. 1999). If | find that the Commissioner has applied the proper
legal standard, my review is limited determiningwhether thdindings of fact are supported by
substantial evidence. If they are, | will deem them conclugbagker v. Harris 626 F.2d 225,
231 (2d Cir. 1980). | should remaridhe Commissionehas not appd the correct legal
standard orfithere are gaps in the recorichauer v. Schweike&75 F.2d 55, 57 (2d Cir. 1982).
Whena recordpersuades me that a disability exists and remanding for further proceediolgl
provide no purpose,mayreverse the decision and remand only for the calculation and payment
of benefits. Parke, 626 F.2d at 235 [W]e have reversed and ordéréhat benefits be paid
when the record provides persuasive proof of disability and a remand for furtheriavydent
proceedings would serve no purpose.”).

When evaluating this evidence, | mostsatisfed that “the claimant received ‘a

full hearing under the Secretary's regulations and in accordance witmefecert purposes of
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the Act.”” Vargas v. AstrueNo. 10€V-6306, 2011 WL 2946371, at *8 (S.D.N.Y. July 20,

2011) (quotingechevarria v. Secretargf Health and Human Seces, 685 F.2d 751, 755 (2d

Cir. 1982). | must make a “searching investigation” of the claimant’s entire record toeensur
that the ALJ protected thetaimant’srights,Vargas 2011 WL 2946374t *8, and to ensure that
the ALJ took affirmative steps to completely and fairly depelee record, as SSI hearings are
non-adversarial.See20 C.F.R. § 416.14@P) (requiringthe SocialSecurity Administrationto
“conduct the administrative review process in an informal, nonadversary margiarsy;

Apfel 530 U.S. 103, 110-11 (2000S6cial Security proceedings are inquisitorial rathan
adversarial. Itis the AL3'duty to investigate the facts and develop the arguments both for and
against granting benefits . . . .”).

Under tle Act, a claimant is disablednd thus entitled to Inefits, when he
demonstrates an “inability to engage in any substantial gainful activity bynredsny
medically determinable physical or mental impairment which can be expectedltinrdsath
or which has lasted or can be expected to last for incmus period of not less than 12
months.” 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). “Substantial gainful activity” need not
solely include the claimant’s previous work, lkeatcompassesny work, which “considering his
age,education, and work experience . . . exists in the national economy.” 42 U.S.C. 88§
423(d)(2)(A),1382c(a)(3)(B)

It is up to the Commissioner to decide whether a claimant is disabled within the
meaning of the Act20 C.F.R. 8§ 416.92€)(1). The Social Security Adminisdtion setdorth
guidelines that goverthe Commissioner’s decisiorlhis analysis is broken down into a five-
step sequential process:

First, the Commissioner of Social Security considers whether the
claimant is currently engaged in “substantial gainful activity.”
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he is not, the Commissioner proceeds to the second step and
determines whether the claimant has a severe medically
determinable physical or mental impairment that significantly

limits his physical or mental ability to do work activitieéthe

claimart does suffer such an impairment, the third step is whether,
based solely on medical evidence, the claimant has an impairment
which is listed in Appendix 1 of the regulations. If so, the claimant
is per se"“disabled and thus presumptively qualified foebefits.

If not, the Commissioner proceeds to the fourth step and examines
whether, despite the claimant's severe impairment, he has the
residual functional capacity to perform his past work. If the
claimant is unable to perform his past work, the Commissioner
finally determines whether there is other work the claimant can
perform, taking into consideration the claimant's RFC, age,
education, and work experience.

Petrie v. Astrug412 F. App'x 401, 404 (2d Cir. 2011) (citations and internal quotation marks
omitted);see als®0 C.F.R. 8§ 416.920(a)(4) (setting forth this processglaimant’'s RFC
which iscrucial tothe ALJ’sfourth and fifthstes, is defined ashe most claimanican still do
despitehis or hedimitations. 20 C.F.R. 8 416.948). The RFCis assessed based onth#
relevant evidence ithe claimant’s record.Id.

In determining whether there is an impairment and deciding the severity of that
impairment, the Commissien's decision must be “based on objectivedicalfacts diagnses
or medicalopinions inferable from tlsefacts subjective complaints of pain or disability, and
educational background, age, and work experien¥eritura v. BarnhartNo. 04€iv-9018,
2006 WL 399458, at *3 (S.D.N.Y. Feb. 21, 2006&)ing Mongeur vHeckler, 722 F.2d 1033,
1037 (2d Cir. 1983)).The Commissioner must “review all of the medical findings and other
evidence that support a medical source's statement that [a claimarab$dlis 20 C.F.R. §
416.927(d)(1).

The claimant bears the b of prooffor the first four stepsSeeRosa,168 F.3d
at77. If the claimant has fulfilled his burden under the first four steps, the burden shifts to the

Commissioner at step fivédPoupore v. Astrues66 F.3d 303, 306 (2d Cir. 2009). However, this
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is only a limited shiftas“the Commissioner need only show that there is work in the national
economy that the claimant can do; he need not provide additional evidence of the claimant's
residual functional capacity.ld. (citing 20 C.F.R. § 404.1560(@)).

B. ALJ Jordan’s November 2009 Decision

Applying the five-step sequential evaluation prescribed by 20 C.F.R. §
416.92@a)(4), ALJ Jordan found at step one that Ligon had not engaged in substantial gainful
activity since at lead¥lay 10, 2006, the date he filed his application. R. 504. At step two, he
found that Ligon hatisevere” impairmentsinder 20 C.F.R. 8§ 416.920(cnamely “disorders
of the back antkeft knee.” Id. The decision also noted a neavere impairment of
hypertension. R. 505At step three, the ALJ found that Ligon’s impairment or combination of
impairments did not medically equal any of the listed impairments contained in Apgeiod
Subpart P of Part 404 of the Social Security Administration’s regulatfolts. At step four, the
ALJ found that Ligon retained the RFC to lift 20 pounds occasionally and 10 pounds frequently,
butneeded t@void overhead lifting or carryindd. The ALJ also concludetthat Ligon had the
RFC to stand or walfor up to two hours in an eight-hour work day, and sit for up to six hours in
an eighthour workday.Id.

Based on these findings and the testimony of the vocational expert, the ALJ
concluded at the fourth step that Ligon would not be able to perform any of his past work, whic
included working as a maintenance worker, floor waxer, security guard or parksupervisor.

R. 516. However, at the fifth and final step, the ALJ found, using the Medical-Vocational
guidelines and the testimony of the vocational expert, that Ligon’s RFCdeoadiin

combination with his age, level of education, and work experience, allowed him to perform jobs

12 The ALJ considered sections 1.02 (Major Dysfunction of a Joint(s)) and 1.04

(Disorders of the Spine). R. 505.
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with a “sit/stand” option thatequired up to six hours of sitting and two hours of standing. R.
517-18. The ALJ determined that Ligon could perfororknas a small products assembler,
order clerk, or preparea]l of whichexistin significant numbers in the national economy. R.
517.
C. Analysis

1. The Treating Physician Rule and Evaluation of Medical Evidence

Underthe Social Securityregulatiors, a treating physician’s opinion about a

claimant’s impairments is entitled to “controlling weigkti long astiis “well-supported by
medically acceptable clinical and laboratory diagnostic techniques aatirecansistent with
the other substantial evidence in [the] case recd20.C.F.R. 88 404.1527(c)(2), 416.92[%;
see als@ailey v. Astrug815 F. Supp. 2d 590, 597 (E.D.N.Y. 2011)tréating sources
definedastheclaimant’s ‘own physician, psychologist, or other acceptable medical source who
provides [the claimant], or has provided [the claimamiffp medical treatment or evaluation and
who has, or has had, an ongoing treatment relationship with [the claimant].” 20 CFR 8§

404.15028 Treating physicians’ opinions are generally controlling bse&these sources are

13 By contrast, anon-treatingsource is defined as a “physician, psychologist, or

other acceptable medical source who has examined [the claimangdsuhat have, or did not
have, an ongoing treatment relationship with [the claimant].” 20 C.F.R. § 404.1502.
Consultative examiners for tiséate or SSA are classified as ftogating sourcesld.

In general, the Commissioner must consider the opwfilany medical source,
treating or non-treating, examining or non-examining. The weight to be accordsticaim
source opinion of any sort is determined based on: (1) the examining relationstiip weight
is given to the opinion of a source who has examined the claimant than to the opinion of a source
who has not; (2) the treatment relationshipere weight is given to treating sources; (3)
supportability — more weight is given if the medical source supports his opinion witarrele
evidence in theecord, “particularly medical signs and laboratory findings,” or providgsod
explanation for his opinion; (4) consistency — more weight is given the more congistent a
opinion is with the record as a whole; (5) specialization — more weight is given to nienagfi
a specialist about medical issues related to his or her area of specialty tharpioitimead a
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likely to be the medical professionals most able to provide a detailed, longitpdituaé of [the
claimant’s] medical impairment(s) and may bring a unique perspective tcetfieahevidence

that cannot be obtained from the objective medical findings alone or from reports afuadlivi
examinations, such as consultative examinations or brief hospitalizations.” 20 &.F.R
404.1527c)(2). TheCommissioner must provide “good reasons” for not according the opinions
of a treating physicianontrolling weight. See, e.gHalloran v. Barnhart 362 F.3d 28, 33 (2d

Cir. 2004) (“We do not hesitate to remand when the Commissioner has not provided ‘good
reasons’ for the weight given to a treating physicians [sic] opinion and lheowiinue

remarding when we encounter opinions from ALJ’s [sic] that do not comprehensivelytbet fo
reasons for the weight assigned to a treating physician’s opinion.”).

Moreover, “even when a treating physician's opinion is not given ‘controlling’
weight, the regulations require the ALJ to consider several factors in dategrhow much
weight it should receive.Burgess v. Astryé37 F.3d 117, 129 (2d Cir. 2008) (citing 20 C.F.R.
8§ 404.1527(d)(2))seealso Snell v. Apfell77 F.3d 128, 13@d Cir.1999). The AJ must
consider “(i) the frequency of examination and the length, nature, and extent oé#tmént
relationship; (ii) the evidence in support of the opinion; (iii) the opinion’s consistenicyive
record as a whole; and (iv) whether the opiniomaaifa specialist.”Brickhouse v. Astrye331
F. App'x 875, 877 (2d Cir. 2009) (quoti@iark v. Commissioner of Social Seity, 143 F.3d
115, 118 (2d Cir. 1998)). With respect to the length of treatment, the regulations phavide
“[g] enerally, he longer a trating source has treated [a claimant] and the more times [a claimant
has] been seen by a treating source, the more wénghCommissionenpill give to the

source’s medical opinion.” 20 C.F.R. § 404.1527(c)(2)(i). “When the treating source has seen

source who is not a specialist; (6) other factors — weight may be accorddabasey other
factors that tend to support or contradict the opinion. 20 C.F.R. § 404.1527(c).
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[the claimant] a number of times and long enough to have obtained a longitudinal pictuse of [hi
or her] impairment, we will give the souts®pinion more weight than we would give it if it

were from a nontreating sourceld. With respect to the nature and extent of the relationship,
the treating source opinion is accorded more weight if the treating source droe@kenent to

the claimant for the very impairment for which he is seeking disabifigrticularly if it falls

within his or her area of spediy. See id8 404.1527(c)(2)(ii), (c)(5) Although the ALJ is

given discretion in weighing all medical opinion evidence, 20 C.F.R. 8 416.927(c), the ALJ
required to explain and justithe weightgiven to treating source opinions when they are found
not to be controlling.See Snelll77 F.3cat 133.

After ALJ Ross’s decision in 2007, | remanded with specific instructions to
provide good reasons for not giving Hedrych’s opinion controlling wei§bgtLigon, 2008 WL
5378374, at *9-*12.0n remandALJ Jordan identified both Morgenstern and Hedrych as
treating sources with an appropriate area of expertise. R. 5T5H@weverthe ALJrefused to
accord controlling weight to Hedrych’s and Morgenstern’s opinions — intleeshecifically

accorded them only “little” weightld. The ALJ also specifically accorded “little” weight to

14 The ALJ also purported to classify Glassman, the doctor from the New York State

Insurance Fund, as a treating source, R. 516, although the government did not attemipd to defe
that classification in this courSeeComm’r Mem at 40-41 (classifying only Morgenstern and
Hedrych as treating sources); Tr. 23 (“Dr. Glassman . . . [was] maybe not eatirgtdoctor
but he examined him three times . . . .”). The ALJ’s decision offers no opinion as to whether
Berkowitz wasa treating source, even though Berkowitz performed Ligon’s knee surgery and
saw Ligon on an ongoing basis throughout 2004 and 2005. No RFC Assessment from Berkowitz
appears in the record.

Ligon’s nontreating examining sources included: Zaretsky, aropetic
surgeon who examined Ligon on August 26, 2005 in connection with his workers’ compensation
claim, R. 326-28; Khakhar, a physiatrist, who examined Ligon on August 11, 2005, R. 157-58,
and September 22, 2005, R. 155-56; Blonder, who examined Ligon on April 20, 2006, R. 301-
03; Mescon, who@formed a consultative internal medialrexamination on Ligon on July 31,
2006, R. 182-86; and Zheng, who performed a consultative orthopedic examination of Ligon on
June 6, 2009, R. 580-83. Accepting the governmantirent litigation position, Glassman is
also a non-treating source.
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Blonder’s opinion and Zheng’s RFC Assessmddt. By contrast, e ALJ chose to give “great
weight” to Goldman'’s testimonysfgnificant” weight to the opinions of Zaretsky and Mescon,
“considerable weight” to Glassman'’s findings, and “some” weight to Khakfiadings. R.
514-16. The ALJ gave “significant” weight to Zheng’s physical examinatgmort from June 6,
2009, butlittle” weight to Zheng’'s RFC Assessmertimpleted on June 13, 2009. R. 514-15
In discounting Hedrych’s opinions, the Commissiomgainrelies on the

purported absence of clinical findings supporting his opinion, as well as a purportediadmi
by Hedrych that this is tru€” Yet the record provides ample evidence to support Hedyrch’s

findings. As | explicitlymentioned in my previous opinion, Hedrych'’s records

15 This latter point refers to a “phone contact” appearing at R. 189. The “report of

contact” signed by “RR” of “DDS” states “Dr. Hedrych cannot give objectiviriigs to
corroborate his RFC. His RFC is based on claimant’s complailits.ALJ Ross described the
record as demonstrating that Hedrych “admitted . . . to the State Agencyityigiaiminer in
September 2006” that there was “a lack of objectivaadlrfindings to support Dr. Hedrych’s
residual functional capacity assessments.” R. 17. ALJ Jordan claimed the ploodeeeealed
“that [Hedrych'’s] opinions were based mainly on the claimant’s reports Egaibns rather
than on clinical findings.” R. 515.

The dubious origins and significance of this phone record featured prominently in
my order remanding the case in 20Q8gon, 2008WL 5378374, at *11.Yet the
Commissioner’s memorandufails to address or even acknowledge the concerns | raised in my
prior opinion about this record. When questioned at oral argument, the Assistant Unéed Stat
Attorney (AUSA”) stated that it appeared that Ruth Rosenfeld, amedical employee of the
state Division of Disability Determinations, telephoned Hedrych to seak cédion of his
report. Tr. 13. There is no further information regarding what Hedrych said to “RR.”

This phone contactoes noundermineHedrych’s repeated objective clinical
findings,which he integrated with his longitudinal familiarity with Ligon’s condition toridris
professional medical opinion. Moreover, Hedrych conducted subsequent physical araminat
of Ligon, in which he made further clinical findingster this alleged phone contact dated
September 14, 2006. On October 4, 2006, Hedrych examined Ligon, recording detailed findings
of Ligon’s gait; heeland toe-walking; spine range of motion, flexion, extension, rotation,
palpation, and tone; straiglgg raising (finding gositive Lasegue’s sign); left knee tenderness,
extension, flexion, and McMurray’s sign; neurologic responses; and atrophy imcgpad R.

290. On December 18, 2006, Hedrych again saw Ligon and made similar findings. R. 287. And
Hedrych’'s RFC Assessment, whirepresents his considered opinion taking into account the full
medical history of Ligon, was completed on November 19, 2007. R. 414-23.
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are replete with evidence in support of his diagnoses and clinical
findings regarding functionairhitation. Over the course of nine
months in 2006, his physical examinations consistently found that
Ligon had (1) a markedly antalgic gait with splinted torso, favoring
his left lower extremity; (2) a markedly limited heel walking
associated with weakness and left lower extremity radicular pain
and low back pain and an inability to walk on his toes; (3) a limited
range of motion in his spine.@g, pain with limitation of flexion
ranging from 1545, extension ranging from . 05, lateral flexion

to the rght ranging from 5L0 and left ranging from 105); (4) a
marked paravertebral muscle spasm; (5) positive straight leg
raising; (6) medial joint line tenderness in the knee; (7) decreased
sensation over the L3;L5S1 dermatomé¢g and (8) left

guadriceps muscle mass and tone loss. R. 286-300. And there is
no dispute that Ligon’s records further reveal that he suffered
herniated lumbar discs and left knee derangement. All of the
foregoing findings support Hedrych'’s opinion.

Ligon, 2008 WL 5378374, at *11The AUSAadmitted at oral argumetitat Hedyrch'’s reports
includedobijectiveclinical findings. Tr. 15. There is no prohibition andoctor’s considering
thepatient’s subjective complaints in addition to objective clinical data in rendendigggses
and treatment decisions. Indeed, this holistic vantage point is the very reasoratimgt $airce
opinions are “unique[ly]” valued under the social security regulations. 20 C.F.R. §
404.1527c)(2). Yet ALJ Jordan still persists in the erroneous vieat Hedrych’s conclusions
were “not supported by clinical findings.” R. 51bhiswas clearly wrong.Given Hedrych’s
status as a treating physician with specialized expertise in the relevanhardb) was
obligated to accept this opinion as contrg!

The ALJ’s second reason for refusing to award Hedyrch’s opinions “controlling”
weight, and instead awarding them ofiiitle” weight, was their alleged inconsistency with the

“evidence as a whole.Id. This rationale is unfounded.vé&ry singlemedical sourcevho
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examined Ligon confirmed the serious and prolonged impairment in his back and 1&ft leg.
Indeed, the record is remarkable for its consistency in this regard. And yitevomhedical
professionals who completed RFC Assessmieritsis case- Hedrych and Zheng both
concluded that Ligomas seriouslyestrictedn his capacity fositting, standing, and walking.
After disregarding the opinions of Liganprimary treating physiciansiédryd,
Morgenstern, and Bkowitz) and the opinion of Ligon’s n&b recent examining physician
(Zheng),the ALJprivileged the opinions of Glassman, Zaretsky and Mescon, none of hwxbm
atreatingrelationship with Ligon.In fact, Mescon and ZaretskegchsawLigon only once, and
Glassman saw him onthree times. All three were hired by the state to perform their exams.
Mescon is apparently an internal medicine doctor without a relevant speGédissmats and
Zaretskys exams occurredver eight years ago, in 2004 and 20G%ver a year beforeiggon
even applied for SSI benefitg he record supporemninferencethat Ligon’s condition has
progressively deteriorated. Ligon himself testified that he’s gotten sorse the accident. R.
624. In 2006, both Blonder and Hedrych concluded thatrLwgas®totally]” disabled. R. 287,
290, 293, 296, 299, 302, 305, 309. And in 2009, Zheng concluded that Ligon was seriously
incapacitated and limited in his ability to sit, stand, and walk, among othetiastiiR. 584-85.
Instead of accordinthem “significant” and “considerable” weighhe ALJ should have

discountedslassman’s, Mescon’s, and Zaretskgjgnions for lack of a treatment relationship,

16 Indeed, even Glassman concluded thgon had a “mild disability” and that

there was “objective evidence of a need to limit work status and/or activitiedyliving.” R.
313. Mescon too concluded thaganwas “moderately restricted by back and knee pain.” R.
185.

17 Hedrych caocluded that in an 8-hour workday, Ligon could sit for 1-2 hours,
stand for 1-2 hours, and walk for up to 2 hours. R. 415. Zheng concluded that in an 8-hour
workday, Ligon could sit for up to 3 hours, stand for 2 hours, and walk for 2 hours. R. 584-85.
Notably, under either of these RFC assessments, Ligon would be unable to sit, staatkl far

a full 8-hour day, no matter how often he is permitted to change position.
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infrequency of examinations, lack of specialty, #melong passage of time since the
examinaions with evidence of deterioratioikee20 C.F.R. § 404.1527(c). Reports and opinions
from physicians whdreatedLigon and who examined himore recently and more frequently
should be accorded greateeight not less weight.

The ALJ also gave “greatieight to the opinion of thienpartial medical expert,
Goldman. Goldman’s opinion was based solely on his review of Ligon’s medical record.
Generally, more weight is given “to the opinion of a source tds examined [a claimant] than
to the opinion of a source who has not examined [a claimant].” 20 C.F.R. § 404.1527(c)(1).
Thus, Goldman’s opinion should be generally accorded less weighdrtigdoctor whoactually
examined Lign, treating or notreding. As Goldman has no examining or treatment
relationship with Ligon, Goldman’s opinion is only as persuasive as the undeslitence on
which it is based-a point conceded by the AUSA at oral argumdrt 7-8. Goldman’s opinion
cannot dislodgehie record evidence itself.

Moreover, the ALJ overstated the extent to which Goldman’s testimony
contradictedHedyrch’s opinions. In his opiniorhé ALJattributed toGoldmanthe statement
that Hedrych’s opinions “are not supported by the @bje medcal evidence.” R. 513.
However Goldman merely said he did not “know if there was an orthopedic surgeon that
accurately made [a flexiossessment.” R. 641. Goldman alsagreednly with a singular
finding of Hedrych’s the finding that igon could never lift more than 10 pounds. R. 645.
Goldman disagreed with this contention solely because of Ligon’s size. R. 645. Goldman never
explained why Ligon’s size alone would ensure that he could lift more than 10 pounds. Notably
Goldman did not express any disagreement with Hedyrch’s opinion that Ligon cooldasityf

two hours in an eight-hour workday.
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The ALJ’sfailure to accordHedrych’s opiniongontrolling weightconstiutes
legal error. SeeBurgess537 F.3d at 129-3('Failure toprovide such ‘good reasons' for not
crediting the opinion of a claimant's treating/gician is a ground for remand.”) (quotisgell,
177 F.3d at 133kee als®20 C.F.R. § 416.927(c)(2) (“We will always give good reasons in our
notice of determination afecision for the weight we gijéhe claimant’sltreating source’s
opinion.”).

2. The ALJ’'s Mischaracterization of the Record

Theoverstatement of Grossman’s testimony in discounting Hedrych is just one of
the ways that the ALJ’s opinion fails to be faithful to the recorde ALJ’s decisionepeatedly
mischaracterizes the record adversely to Ligeaving me with the impressidhat Ligon did
not get a fair shake

The ALJ claimed that Goldman “testified that the claimant’s impairments did not
meet or equal a listed impairment.” R. 513. This is not a fair description of Goldman’s
testimony. First, Goldman actually saldht Ligon’sknee injury did meet Bstedimpairment,
butit had lasted for less than 12 months. R. 637-38. Then, when asked about the period
pertaining to Ligon’s filed claimioldmansaid“[b]ased upon the amount of treatment he had
and the ongoing therapy and the MRB&], et cetera, there is amdication that he would have
at least equaled a listingbut Goldman said he could not tell how incapacitating the problem
was from the record. R. 638 (emphasis added). After this testimony, the AdJGdkienan
again if Ligon equaled a listed impairment, and Goldageaindid not answer definitively.
Instead, Goldmatestified that Ligon’s impairment did “not clearly” meet or equal a listed
impairment. R. 641After this hesitant statement, the Atekorted to leading Goldmaasking

“So your opinion would be he does not equal a listing?2 Goldman eplied, “Rght,” yet even
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then,he immediately qualifietiis response by explaining he was unsure if the@®an accurate
orthopedic assessment conducted to make a true finttingThe ALJ’s decision does not reflect
Goldman’s equivocation, aing simply that Goldman “testified that the claimant’s medical
impairments did not meet or equal a listed impairment.” R.T8s is a clear
mischaracterization of Goldman’s testimony.

The same is true with respectthe ALJ’s claim thatigon “lives alone and cares
for himself without assistanceR. 514. In fact, Ligon consistently reported to doctors and
testified at the hearings that his brother and mother come over daily to do shopping, cooking,
cleanng, laundry, and other household chores. R. 73-74, 183, 581, 62Re thne he filed his
applcation for disability benefitsintil May 2007, Ligon lived with his father, who would
sometimes help him dress and shave. R. 57, 71-73.

The ALJ’s opinionalsostates thatLigon “reportedto Mescon] that he was able
to shower, dress and bathe himself. Someone else did his shopping, cooking and cleaning,
though the claimant did not state he was unable ®."511-12 (emphasis added)his latter
assertion is neither a literal restatemainlescon’s report nor a natural inference from it.
Mescon’s report does not say one way or another whether Ligon reported that hebe&asouna
perform those tasks. She recorded only that he said someone else dititreover, the clear
inference fron Mescon'’s report is that Ligon did not shop, cook, or chesrause he was unable
to. Further, in case the ALJ truly entertained any doubt about why “someonaléitese
household chore#he recorccontains multipleeports by Ligonthat he is unabl® shop, cook,
or clean due to pairkE.g, R. 74 (cannot do house work because “too much p&22 (cannot
do laundry, shop, clean, or “anything” around the house because “I be in pain with my lower

back”). In fact, Zheng's examination report specifies expressly that Ligors“doiedo
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cleaning, laundry, shoppirlgecause of the paih R. 581 (emphasis added). This is the same
examination report of Zheng'’s to vehi theALJ purportedly accorded “significant” weight.

The ALJ's statement that Ligon “did not appear to be in discomfort at the hearing,
which lasted over one hour, or show outward signs of pgialarmingly false.R. 514. Tahe
contrary, Ligon testified that he was in pain at that very moment, and he stafidng0
minutes because of the pain. R. 631. The ALJ went out of his way to record thinesadt
which this occurredld. Ligon’s behavior at the hearing was perfectly consistent with his
statementghat he is able to sit for a total of 90 mirsiend begins to feel pain after sitting for 20
minutes. R. 617-19.

The ALJ alscstatedthat Ligon engaged in a “reasonably broad range of daily
activities” R. 514. Ligon stated that he spends most of his days “lay[ing] on the floor.” R. 617-
18. His typical day consists of watching TV, looking out the window, sitting on a bench in front
of his house for 45 minutes, and attempting to walk around a little. R. 623. Ligon’s true daily
reality is a far cry from a “broad range of daily activities.”

The repeatedhischaracteriations of the record adversely to Ligon impaired the
ALJ in performing all of his important duties: according proper weight teréaging physicians,

evaluating Ligon’s credibility, and developing the record.

3. The ALJ'sAdverse Credibility Finding

To decide whethesiclaimant is disabled, the Commissioner must consraer
subjective evidence of pain or disability testified tatwy claimant.See20 C.F.R. § 416.928).
The ALJ has discretion to “evaluate the credibility of the claimant’'s caomipland render an

independent judgment in light of the medical findings and other evidence regardingthe
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extent of such symptomatologyGernavage v. Shalal882 F. Supp. 1413, 1419 (S.D.N.Y.
1995). The claimant’s statements abgaiin cannot alone establish disabilitthere must be
medical evidence that shows that the claimant has a medically determinable impairtnent tha
could reasonably be expected to produce the pain or other symptoms almesy'.

Massanarj No. 00CV- 4330, 2001 WL 1524495, at *6 (S.D.N.Y. Nov. 29, 2001), though there
need not be “direct medical evidence confirming the extent of the p&mefl,177 F. 3d at 135.

The Commissioner must use “all of the available evidence” to assess the
credibility of the claimant’s subjective symptoni3avis,2001 WL 1524495, at *citing 20
C.F.R. 8 416.929(c)(1))Social SecurityAdministrationregulations acknowledge that because
“symptoms sometimes suggest a greater severity of impairment than can bebghavective
medical evidence alone, [the ALJ shall].carefully congler any other information [that the
claimant] may submit about [hisymptoms . . including information abo{tihe claimant’s]
prior work record[claimant’s]statements abolitis or her]symptoms, evidence submitted by
[the claimant’s}treating or nontreating source, and observationapgricy employees and
other persons.” 20 C.F.R. § 416.923).

Seven factors are usadevaluating a claimarg’subjectiveeomplaints: (1) the
individual's daily activities; (2) tle location, duration, frequency and intensity of the individgual’
pain or other symptoms; (3) precipitating and aggravd#iomprs (4) the type, dosage,
effectivenessand side effects of any medication the individual takes or has taken to allewate pa
or other symptoms; (5) treatment, other than medication, the individual received arémasde
for relief of pain or other symptoms; (6) any measures other than treatraendlividual uses or
has used toetieve pain or other symptoms.g.,lying flat on his or her back, standing for fifteen

to twenty minutes every hour, or sleeping on a board); and (7) any other factorsicanter
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individual’'s functional limitations and restrictions due to pain or other symptoms. 20 C.F.R. §
416.929(c)(3))-(vii).

If the ALJ deides to discredit the claimant’s subjective complaints, the ALJ must
provide the reasons with “Bicient specificity to enble the district courto decide whether the
determination is supported by substantial evidenddlér v. Barnhart,No. 02CV-2777, 2003
WL 749374, at *7 (S.D.N.Y. Mar. 4, 2003) (citation and internal quotation marks omgssl)
alsoS.S.R. 96-7P1996 WL 374186at *4 ([T]he adjudicator must . .give specific reasons for
the weight giverto the individual's statements.

The ALJ wrote in his opinion that Ligon’s impairments could weesbly cause
his symptoms, but that his “statements concerning the intensity, persistahtmitmg effects
of thesesymptans are not credible.” R. 513 he ALJsupporedthis finding by noting that
Ligon’s muscle strength was only slighteducedand his lumbar sacral spinerXys were
normal in July 2006. R. 513-14. The ALJ also noted that Ligon’s treatmashéen
“conservative.”R. 514. The ALJfurtherfound Ligonnon-credible because he had not been
hospitalized and had not received progresseatment.ld. He found Ligon’s use of a cane to
be medically unnecessary, ahat hismedicine dosages were “nmusual” and caused no side
effects. Id. The ALJcontended that Ligon “did not appear to be in discomfort at the hearing . . .
or show outward signs of painid. Finally, the ALJ observed that Ligon “engages in a
reasonably broad range of daily activities,” including taking public traresjpmtto his therapy
sessions, and that he is able to “live[] alone and care[] for himself withoutassist R. 513-

14. Therefore the ALJ concluded thaiigon wasnot credible and wasxaggeratindpis pain. R.
513. However, this adverse credibility finding was infectét the same mischaracterizations

of the record detailed abe.
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For example, the ALJ emphasized that although Lggdhe needed to use a
cane the record did not establish that the cane was medically necessary. R. Git¥tesitied
that a doctor prescribed him the cane and that he “use[s]” it becausel“gdenstep dowmy
steps | lose all feeling in my left leg.” R. 615. He told Mescon he usesatte for balance and
pain outdoors. R. 183. This testimony is not inconsistent with an ability to ambulate on flat
ground in a doctor’s office without the can@. addition, many of the doctors did not question or
belabor the medical necessity of the ¢atteeng for example concludedhatthe cane was
medically necessary based on iteristant use,” without further analysis. R. 581.

In relying onLigon’s treatment regimeand medicine, the ALJ failed to take into
account that Ligon stopped receiving regular treatment beb@ais®rkers’ conpensation
benefits had terminated in 2007. R. 614. Similarly, the #demed to ignorthat the
medication Ligon takes is only shtly effective and for only up to two hours at a time. R. 80.
Further, the Tylenol with codeine actually does have side effects; it ddgsego fall asleep.

Id.

The ALJ’s determination that Ligon’s subjective complaints should be discredited
lacksthe requisite substantialidence in the record. | amindful of the fact that “[i]t is the
function of the Commissioner, not [the reviewing courts], to resolve evidentiafljots and to
appraise the credibility of the wiisses, including theaimant” Sarchese. Barnhart No. 01-
CV-2172, 2002 WL 1732802, at *¢oting Aponte v. Seztary, Def@artment of Health &
Human Sences 728 F.2d 588, 591 (2d Cir. 1984) (second alterati@riginal) (quotation
marksomitted)). However, | conclude that the ALJ did not have substantial sufgdris
adversassessient ofLigon’s credbility. “In light of the ALJ's . . . improper consideration of

plaintiff's subjective complaints. . there is a reasonable basis for doubting the ALJ's conclusion,
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and therefore his decision cannot be affirmie8mithv. Apfe] 69 F. Supp. 2d, 370, 377
(N.D.N.Y. 1999).
4. The ALJ’s Failure ©® Develop the Record

In a social security benefits hearinghe ALJ, unlike a judge in arial must. . .
affirmatively develop the record’ in light of ‘the essentially ramversarial nature of a bersfi
proceeding,’ even if the claimant is represented by coun$ejdda v. Apfell67 F.3d 770, 774
(2d Cir.1999) (quotingPratts v. Chater94F. 3d 34, 37 (2d Cir. 1996))The Social Security
Administrationstatedt shall make “every reasonable efftothelp[a claimant]get medical
reports fromhis or her] own medical sources when [he or g/nd[s] [the Administration]
permission to request the reports.” 20 C.F.R. § 404 (#%1Zhe Administrationfurther
acknowledgess “responsibility” to “develoda claimant’'sjcomplete medicahistory.” 20
C.F.R. 8§ 416.912(d).

Rather than discharge his duty to develop the record, the ALJ relieap®arnmg
ambiguities inle record to deny Ligon benefits. For examiile,ALJ statd that he did not
give the opinions of Khakhar and Morgenstern greater weight because they did not provide
sufficient functionakapacityassessments. R. 516. However, the ALJ never asked these doctors
for suchassessments &or their opinions on Ligon’s functionalbilities and limitations.
Further, nowhere does it appear that the ALJ sought an RFC Assessment fromtBeek@n
though he was Ligon’s treating physician for over a year and performed hisuageey.
Indeed, from the record, it appears that only two doctors completed the SSA'’Y BffiCia
assessmeribrm — Hedych and Zheng. Both of these RFC assessments support a finding that
Ligon is disabéd No other doctors appear even &wvé been asked to complete an RFC

assessment.
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TheALJ’s decision to give “significant weight” to Zheng’s initial examination
report but “little weight” to his functionadapacityassessmers unfair and highlights the ALJ’s
failure to deviop the reord R. 514-15.In Zheng's initial examinatioreport he wrote that
Ligon was “moderately limited for walking, standing, climbing, lifting, stjong, and bending.

No limitation with upper extremityol fine and gross motor activs” R. 582. In his RFC
Assessment, Zheng opined that Ligon could sit for only a total of 3 hours and standlafad wal

a total of 2respectivenours in an 8-hour workday, each for periods of 30 minutes at a time, and
that he could “never” lift or carry 10 pounds. R. 584-83%he ALJ found ithard to reoncile
Zheng’s tworeportshe should have requestedrificationof Zheng's assessmeninsteadthe

ALJ decidedo give Zheng’s initialevaluation significamveight while according little weight

to the RFC assessmie

Ligon testified that his hand has recently begun to shake. R. 513. The ALJ notes
that “there is no evidence in the record of a diagnosis of or treatment fora disatder.” Id.

The ALJ appead to use this absence of evidence to draw an adverse inference about Ligon’s
credibility and discredit Ligon’s subjective claims of pain and disabilityfoi@ehe did sothe
ALJ should have ordered a consultative exam as allowed under 20 C.F.R. 8 4(&)}.1512

Moreover, the ALJ discredited some opinions of disability on the ground that
worker’'s compensation guidelines are different from SSA guideliSes, e.g.R. 511. If the
ALJ believed tlat doctors may have evaluated Ligon using the wrong standard, he should have
asked the doctors for clarification thfeir disability determinations or presentedm with the
differences between wikers’ compensation and SSI guidelines before discounting their

opinions. Instead, the ALJ simply presumed the opinions of disability had no sigcéfioa
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bearing on his own determination of disability. A doctor’s opinion tantansically suspect
because the patient is seeking other benefiee20 C.F.R. § 416.927(d)(2).
5. The ALJ'sFinding that Ligon Could Sit for Six Hours in an Eighour Workday

The lynchpin of the ALJ’s nodisability ruling was his finding thatigon could
sit for up to six hours in an eight-hour workday. R. 505. Without this finding, there would have
been no jobs that existed in significant numbers in the national economy availaigiertp L
according to the testimony of the vocational expert, Andrews. R. 654-55. However, nowhere
the record is there evidenoéLigon’s ability to sit for sixhours in an eight-hour workdayn
fact, the record uniformly contradicts thifrfding.” Hedrych’s RFC Assessmespecifically
providedthatLigon could only sit for up to two houtstal in an eighthour workday and only in
10-15 minute intervals. R. 415. Zheng, the only other doctor to complete an RFC assessment,
concluded that Ligon could sit for a total of three hours in an eight-hour workday. R. 584-85.
No one, not even Goldman, opined that Ligon can sit for up to six hours.

| asked the government at oral argument whether there was a skrgapoft in
the record for this sthour finding. The AUSA pointed to a single document: Mescon’s report
stating thatthere are no objective findings to support the fact that [Ligon] wbaldestricted in
his capacity to sit or stand for short periods of time.” R. I85at5. But Mescomever stated
how long she thought Ligon could sit. Indetttb AUSA explainedthat based on her experience
of “seeing a lot of these cases, the concephoft time is two hours or less.” Tr. 6. Thus,
Mescon’s conclusions at most suggest that Ligon isestticted to sitting for two hous less
It certainly does not follow from this conclusion alone that Ligon is therefora@blefor six

hours.
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The Social Security Administratiodefinesthe ability toperformsedentary work
asbeing“able to renain in a seated position for approximately 6 hours of an 8-hour workday,
with a morning break, a lunch period, and an afternoon break at approximately 2-hoursinterval
If an individual is unable to sit for a total of 6 hours in an 8-hour work day, sielled
sedentary occupational base will be erode8iSR 969P, 1996 WL 374185, at *6The ALJ
wrote that “claimant provides little or no medicalaamce to support his claim that he is unable
to sit for 6 hours in an 8-hour workday.” R. 514. To the contrary, overwhelming evidence
supports this limitation; it is the ALJ who fails to marshal a single piece of supptisfclaim
that Ligon is capakl of sitting for 6hours out of an 8-hour workdayrhe ALJ'sbaseless
assessment of Ligon&tting ability cannot be substituted for the uniform medical opinions in
the record.SeeNewsomer. Astrue 817 F. Supp. 2d, 111, 133 (E.D.N.Y. 20finding that the
“ALJ's apparently independent assessment of the severity of the Plaimjtifiisis not a valid
basis discounting the pain and disabling effeofghe Plaintiff's injury).

CONCLUSION

The ALJ concludedhat because Ligon’s RFC would allow himperformsome
sedentaryvork, there exist jobs in significant numbers in the national economy that Ligon could
hold. R. 505. However, | conclude that the record unequivocaligatesthat Ligonwould be
unable to sit for six hours in an eight-hour workday. Timgation disqualfies Ligon from
performing any job that exisis significant numbers in the national economy, according to
Andrewss testimony. Therefae, Ligon is disabled under the Act. | recognigmsicant
deference is owed to the decision of the Commissionethbutasic premise of that standard of

review is that the proceedings before the agencfaatg conducted.See Vargas2011WL
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2946371, at *8 Where,as here, the proceedings do fiothat description| may not defer
blindly to the ALJ’s findings.

For the reasons discussed abakie,Commissioner’s motidior judgment on the
pleadings is denied. Ligon’s motion is grantdthe case is remanded for further proceedings

limited to determining the amount disability benefitghatLigon should receive.

So ordered.

John Gleeson, U.S.D.J.

Dated: December 3, 2012
Brooklyn, New York
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