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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
LISA KNEPPLEHODYNO, :

Plaintiff,

: MEMORANDUM AND ORDER
-against : 11-cv-443(DLI)

MICHAEL J. ASTRUE, :
COMMISSIONER OF SOCIAL SECURITY, :

Defendant. :
__________________________________________________________ X

DORA L. IRIZARRY, U.S. District Judge:

Plaintiff Lisa KneppleHodyno (Plaintiff”) filed an applicatiorfor disability insurance
benefits under the Social Security Athg“Act’) on November 27, 2008&lleging a disability
that began on June 7, 200Blaintiff's application was denied, grah reconsideration, Plaintiff
appeared and testified at a hearing held before Administrative Law Dalge Z. Nisnewitz
(“ALJ”) on July 1, 2008 By decision datedecember 29, 2008he ALJ conclded that
Plaintiff was not disabled within the meaning of thet. On November 29, 2010, the Als)
decision became the Commissidseiinal decision when the Appeals Council deniédrfdff’s
request for review.

Plaintiff filed the instant appeal seeking judicial review of the denial offhgngursuant
to 42 U.S.C. § 405(g).The Commissionemovedfor judgment on the pleadings, pursuant to
Fed. R. Civ. P. 12(c), seeking affirmation of the denial of benefgseComm’r Mot.for J. on
the PleadingsDkt. Entry 9.) Plaintiff crossmoved for judgment on the phdings, seeking
reversal of the Commissiorierdecision and remandPlaintiff contends that the Alfailed ta

(i) weigh the treating physiciansbpinionsand develop the recorgroperly and (ii) evaluate
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Plaintiff's credibility properly. (SeePIl. Mem. of Law in Supp. of Pls Cross Mot. for J. on the
PleadingsDkt. Entry 12 (‘Pl. Mem?).)

For the reasons set forth below, the Commissisnaotion is denied?laintiff’s motion
is grantedand the matter is remanded for further administrative proegedionsistent with this
opinion.

BACKGROUND

A. Non-medical and Testimonial Evidence

On July 1, 2008 Raintiff, represented by counselppeared antestified at a hearing
concerning her disability claim(R. 18-89.} Plaintiff, born in 1958, completed eryear of
college. R. 128, 161.) From 1983 until the onset of her alleged disability in 2006, Plaintiff
worked as a medical assistant and an office manager in a’doatfice. (R. 154.)Plaintiff's
daily duties included assisting the doctor with mall procedures, preparing patients for
treatments, checking patiéstvital signs, data entry and various administrative functiolts) (
This job involved seven hours of standing/walking, no sitting, two hours of climbing and
frequently lifting up tatenpounds. (R. 1545.) Plaintiff was laid off from her job in July 2006
because her employer knew that she was experiepaingn her lower back radiating down to
her feet and would need surgery. (R. 2123

At the time she applied for disability mefits, Plaintiffs daily routine included light
chores, such as preparing meals, dusting, laundry and vacuuming. (RPIEi6tiff could walk
for a half of a block before feeling discomfort and for an additional half of a block with
difficulty. (R. 29-30.) Plaintiff underwent spinal stenosis surgery in July 2007, after which she

felt “slightly” better. (R. 28.) However, Plaintiff fell in March 2008 and sustained a herniate

1 “R” citations are to the correspondingly numbered pages icettiéied admistrative record
(SeeDkt. Entry 14.)



disk. (R. 32.) She did not require additional surgery following theldatishe was referred to
pain management amiescribedr'ylenol Extra Strength. (R. 34, 42.)

Vocational Expert Andrew Pasternak/g”) alsotestified at the hearing. (RB7-88.)
The VE explained that Plaintif previous work was as a medical assistatiich is a light
exertional skilled job, and an office manager, which is a sedentary skilled job. (R. 87.)

B. Medical Evidence

1. Medical Evidence Prior to Alleged Onset Date

On Octoler 6, 2005, Dr. Raymond Keller took lumbar spineays, which showed
evidence of grade 1 spondylolisthesis of3.4nd degenerative disc disease ird.4nd L5S1,
but thatalignment andcurvature of the spine were unremarkable, and vertebral body heights
were intact (R. 314.)

On February 8, 2006, Plaintiff underwent iRI, which showed degenerative diand
more striking apophyseal joint disease bilaterally at5| 4vith a resultant grade 1 anterior
spondylolisthesis of L4 upon L5. (R. 235.)

Plaintiff sawDr. Paul Kuflik of the Spine Institute of New York on March ZH06. (R.
233-34) Dr. Kuflik reported that Plaintiff appeared quite uncomfortable, though she had a
normal gait and was able to heel and toe wgR. 233.) Basedon his examination and an MRI
Plaintiff brought with her to the appointmebX;. Kuflik diagnosed duite severéspinal stenosis
and spondylolisthesis armapinedthat Plaintiff probably wouldnot obtain lastingelief without
surgery. Id.) On April 11, 2006, Dr. Norman Schoenbeexamined Plaintiffand also
diagnosed her with spinatensis and spondylolisthesias well as degenerative disk disease and

osteoarthritis. (R. 363.)



2. Medical Evidence on or after Alleged Onset Date

On July 24, 2006Rlaintiff was examined by Dr. Richard Gasalheaatclinical instructor
with New York Unwersity. (SeeR. 40003.) Dr. Gasalberti noted that Plaintiff complained of
lower back pain that gets worse when sitting, standing, walking and bending, but thath&te wis
to avoid surgery. (R. 400.pr. Gasalberti reported that Plaintiff had mild lo@n scoliosiswas
able to flex hetrunk to 70 degreewsith lateral rotatiorto 10 degreesand astraight leg raising
test was positivetéb0 degrees. (R. 402.He recommendedlectromyography“EMG”) and
nerve conduction studies oie lower extremi@s, use of acorset for comfdr and support,
physical therapynd epidural steroithjections (R. 402-03.)

Plaintiff saw Dr. Gasalberti again on August 10, 20@R. 40809.) Plaintiff reported
that her pin was about an eight on a {goint scale. (R. 408.)X-raysrevealedthat Plaintiff
suffered from mild degenerative diseased an EMG study showed clinical lumbar
raidculopathy (Id.) Plaintiff's straight leg raising wasegativetrunk flexion was to 75 degrees
and maraspinalspasmswere evidenion deep palpation.(ld.) Dr. Gaslberti again diagnosed
chronic lower back pain, mild spondylosis, apophyseal joint degenerative dibgateally and
disc bulging at L8S1. (d.) He also diagnosed clinical lumbar radiculopathy, facet syndrome,
sacoiliac joint pain,sacroiltis and mild degenerative joint disease of the sacroiliac joifits)

Dr. Gasalbertreiterated his diagnosis following an August 15, 2006 examination. (R. 410.)

On February 27, 2007, at the direction of the CommissidPlamtiff submitted to a
consultative orthopediexamination byDr. Steven Calvino (R. 458-61.) Plaintiff reported
excruciating loweback pan radiating into her legs(R. 458.) Plaintiff also claimed that she had
numbness throughout her bilateral lovextremities down to her feetld() Dr. Calvino found

thatPlaintiff had a normal gait and was able to walkhen heels and toegithout difficulty. (R.



459). She needed r®lp getting a and off the examination tabéad she rose from her chair
without difficulty. (Id.) Forward flexion of Plaintiffs lumbar spine walsmited to 30 degrees
during the examination, but Dr. Calvino observed Plaintiff flexing to 90 degtes the
examination when she picked up papers off the flqBr 460.) Shehad full lateral fl&ion and
rotation of the lumbar spine, and she had no spinal or paraspinal tenderness or si@sm in
thoracic and lumbar areadd.] Dr. Calvino diagnosed Plaintiff with chronic low back paingd
concludedhat Plaintiffs prognoss was excellerand she had n@strictions. (1d.)

On March 3, 2007Plaintiff underwent another MRI. (R. 462.) Dr. Kuflik reviewed the
MRI and found that irevealed grade Il spondylolisthesis, severe central canal stenosis, a left
paracentral disc heration at L5S1, impinging uporthe left ventral aspect of thbecal sac and
left S1 nerve rooand degenerative diseas@. 462-63.)

Dr. Kuflik examined Plaintiff again on April 27, 2007(R. 519.) He reported that
Plaintiff is “quite incapacitated,” anthat she had a marked restriction of motion of her lumbar
spine,but a normal gait (Id.) X-rays showed spondylolisthesis, and an MRI showed complete
occlusionof the spinal canal.Id.) Dr. Kuflik recommended surgetg which Plaintiff agreed
(1d.)

On May 11, 2007, Dr. Kuflik completed a lumbar spmesidual functional capacity
guestionnaire.(R. 52024). Dr. Kuflik reiterated his previous diagnosasd said that Plaintiff
had extreme difficulty walking and standing. (R. 52h)assessinger functioning, DrKuflik
explainedthat Plaintiff could not walk anycity blocks without pain, could sit for 30 minutes,
stand for 20 minutes, and was limited to less than two hours of sitting and standing in-an eight
hour work day (R. 52%22.) He aded that she could lift up ten pounds occasionally, but

nothing frequently, and she could never twist or climb ladders. (R. 523.)



On June 11, 2007, Plaintiff underweniuanbar laminectomy at L4 and L&nd a lumbar
laminotomy and diskectomy at ES1, performed by Dr. Kuflik (R. 52729.) Dr. Kuflik
reported that Plaintiff tolerated tlsergerywell. (R. 529.)

Plaintiff reported taDr. Kuflik on July 24, 2007 that she was doihgery well’ and felt
“great’ (R. 570.) She stated that her back ded pan were much improved, and that her only
real complaint was numbness and tingling radiating down her left afich) Dr. Kuflik
recommended an MRif her cervical spine and suggested that Plaintiff wean off her medication.
(Id.) On September 19,007, Dr. Kuflik saw Plaintiff andreportedthat “[b]y in large she is
doing well’ (R. 569.) He reporteturther that Plaintiff had weanecdherself off the pain
medication, taking it only on occasion, but still had some leg discomtdr}. (

Dr. Gasallerti examined Plaintiff on October 6, 2007, and said that Plaintiff could trunk
flex up to 70 degrees. (R. 531He also reported that Plaintiff was still experiencing pain of
eighton a terpoint scale. I¢l.)

On October 29, 2007, Dr. Kuflik wrote a mostating that Plaintiff had beamable to
work since July 3, 2006 (R. 561). In November2007,Dr. Gasalberti wrote a similar note
explaining that Plaintiff was totally disabled and may not return to Wwedause ofumbosacral
radiculopathy and low lak myfascial pain syndromgR. 530.)

On December 17, 200Dr. Kuflik examined Plaintiff and stated that she was doing
much better than prior tihesurgery, though she still hadme discomfort. (R. 568.) Two days
later, he wrote a lettestating thatPlaintiff was unable to sit for long, extended periods, until
further notice. (R. 560.Plaintiff returned to seBr. Kuflik on March 19, 2008. (R. 5673he
told Dr. Kuflik that she had fallen two weeks before, and thatredsignificant pain in tharea

of the thoracolumbar junction.ld() An x-ray of the area showed degenerative disease and



suspicion of a compressiormafiture. (d.) On April 11, 2008, MRI scansn Plaintiffs back

showed that hersacroiliac joints appeared normal, with no fumet and she had mild
tendonopathy. (R. 578.Yhe scans also revealed a mild cendiiat protrusion in her thoracic
spine at T10-T11, without spinal stenog{R. 590.)

During Plaintiffs hearing before the ALJ, Dr. Louis Lombardi testified asedlical
expert. (R. 397.) Dr. Lombardi testified that it usually takes a least a year to recover from the
type of surgery Plaintiff underwent, but that there was no documentation showing thatf Plai
specifically was impaired for one year before andrdfex surgery. (R53-54.) Dr. Lombardi
also opined that, according to the medical record, Plaintiff had the residual fuhcapaaity
(“RFC) to perform light work, carry approximately 20 pounds and stand or sit for six hours per
day with rest periods. (R. 54-55.)

3. Evidence Submitted to the Appeals Council

Plaintiff submitted to the Appeals Council several examination replatesdafter her
hearingbeforethe ALJ. On August 21, 2008, Dr. Gasalberti examined Plaintiff and found that
she exhibitedumbar scoliosisand paraspinal spasms at 443 L4-5 and L5S1. (R. 654.) He
askedfor approval for physical therapy and epidural steroid injections to the lumbar sgRe. (
654-55.)

On September 29, 2008, Plaintiff was treated by a neural@yisfaga Alluri. (R. 648
51.) He diagnosed lumbar radiculopathestles leg syndrome, spinal stenoaisd status post
laminectomy L4 through S1(R. 650.) Plaintiff sawDr. Alluri againon October 13, 2008(R.
646.) Plaintiff complainedof lower back pm with shooting pain down both lower extremities,

and wagdiagnosedvith lumbarradiculopathy and moderate to severe spinal caeabsts L45.

(1d.)



Dr. Gasalbertiexamined Plaintiff agaimn October 14, 2008. (R. 656.) Plaintiff was
unableto trunkflex zero to 60 degreemnd deep palpation showed paraspinal spasnis I(#.)

Dr. Gasalbertrecommended physical therapy and epidural lumbar injections to the lower spine
and told Plaintiff to wear a corset for comfort and support. (R. 656-57.)

Plairtiff returned tdDr. Alluri on January 28, 2009R. 64445.) Plaintiff complained of
unstable balance with dizziness upon walkamgl weakness in the lower extremitieR. (644.)

On neurological xamination, Plaintiff was alednd oriented, with cranialerves intact. (1d.)
Dr. Alluri recommended an MRI dfie cervical spine, refexd Plaintiff to pain managemeand
advised Plaintiff to avoid heaviting. (R. 645.)

On March 24, 2009Dr. Gasalbertiagain examined Plaintiff. (R65859.) Plaintiff
reportedintermittent neck pain, dropping of objects, difficulty putting on socks and shoes and
that shecould not perform household choresd.) Plaintiff was unabléo trunk flex greater than
20 degrees and was in severe pain doing &h) Plainiff was alsounable to perform a deep
knee bendand sheequired assistance gettingtorthe examination table(ld.) Dr. Gasalberti
concluded that Plaintiff was totally disabled for any employment. (R. 659.)

DISCUSSION

Standard of Review

Unsuccessfl claimants for disability benefits under the Act may bring an action in
federal district court seeking juial review of the Commissioniar denial of their benefits
“within sixty days after the mailing . of notice of such decision or within suchther time as
the Commissioner of Social Security may alfow42 U.S.C. 8§ 405(g) A district court,
reviewing the final determination of the Commissioner, must determine whethertbet éegal

standards were applied and whether substantial evidence supports the desesoBchal v.


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS405&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_16f4000091d86

Apfel 134 F.3d 496, 504 (2d Cirl998). The former determination requires the court to ask
whether“the claimant has had a futlearing under the [Commissiohgr regulations and in
accordance with the beneficent purposes of the’ AEchevarriav. Sety of Health & Human
Servs, 685 F.2d 751, 755 (2d Cirl982) (internakitationsomitted). The latter determination
requires the court to ask whether the decision is supportégumh relevant evidence as a
reasonable mind might accept as adegjt@atsupport a conclusidn.Richardson v. Peralegl02
U.S. 389, 401 (1971) (quotir@onsol. Edison Co. v. N.L.R,BB05 U.S. 197, 229 (1938)

The district court is empowerétb enter, upon the pleadings and transcript of the record,
a judgment affirming, modifying, or reversing the decision of the Commission&ooifl
Security, with or without remanding the cause for a reheéridg.U.S.C. § 405(g)A remand
by the court for further proceedings is appropriate witlke Commissioner has failed to provide
a full and fair hearing, tmake explicit findings, or thave correctly applied the . . . regulations.”
Manago v. Barnhart 321 F. Supp. 2d 559, 568 (E.D.N.Y.2004) A remand to the
Commissioner is also appropridfev]here there are gaps in the administrative reCoRlosa v.
Callahan 168 F.3d 72, 83 (2d Cir1999) (quotingSobolewski v. Apfeb85 F.Supp. 300, 314
(E.D.N.Y.1997)). ALJs, unlike judges, have a duty &ffirmatively develop the record in light
of the essentially neadversarial nature of the benefits proéegd’ Tejada v. Apfell67 F.3d
770, 774 (2d Cir. 1999).
I. Disability Claims

To receive disability benefits, claimants must be disabled within the meaning Aétthe
Seed2 U.S.C. 88 423(ajd). Claimants establish disability status by demonstratingreability
to engage irany substantial gainful activity by reason of any medically detebianzhysical or

mental impairment . .which has lasted or can be expected to last for a continuous period of not
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less than 12 months.42 U.S.C. 8§ 423(d)(1)(A).The claimant bears ¢hinitial burden of proof
on disability status and is required to demonstrate disability status by prgsaetiical signs
and findings, established by medically acceptable clinical or laboratonyadiagy techniques, as
well as any other evidence the r@missioner may require42 U.S.C. 8§ 423(d)(5)(A)see also
Carroll v. Sec’y of Health & Human Seryg05 F.2d 638, 642 (2d Cir. 1983).

ALJs must adhere to a five-step inquiry to determine whether a claimasaldedi under
the Social Security Act aset forth in 20 C.F.R. 88 404.1520 a4165.920. If at any steghe ALJ
finds that the claimant is either disabled or not disabled, the inquiry ends thest, the
claimant is not disabled if he or she is working and perforrhsapstantial gainful activity. 20
C.FR. 88 404.1520(b)416.920(b). Second, the ALJ considers whether the claimant has a
“severe impairmerit,without reference to age, education or work experienggairments are
“severé when theysignificantly limit a claimaris physical or mental ability to conduct basic
work activities. 20 C.F.R. 88 404.1520(c#16.920(c). Third, the ALJ will find the claimant
disabled if his or her impairment meets or equals an impairment Iist20 C.F.R.8 404,
SubpartP, Appendix 1. See20 C.F.R. 88 404.1520(d), 416.920(d).

If the claimant does not have a listed impairment, the ALJ makes a finding about the
claimants RFCin steps four and five20 C.F.R. 88 404.1520(e)16.920(e).In the fourth step,
the claimant is ot disabled if he or she is able to perform past relevant work. 20 C.F.R. 88
404.1520(f), 416.920(f). Finally, in the fifth step, the ALJ determines whether the claimant
could adjust to other work existing in the national economy, consid&oigrs sub as age,
educationand work experiencelf so, the claimant is not disabled. 20 C.F.R. 88 404.1520(g),
416.920(g). At this fifth step, the burden shifts to the Commissioner to demonstrate that the

claimant could perform other workSee Draegert v. Bahart, 311 F.3d 468, 472 (2d Cir2002)
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(citing Carroll, 705 F. 2d at 642).
II. The ALJ’s Decision

On December 29, 2008, the ALJ issueid decision denying|&ntiff’s claim. (R. 11-
17) The ALJ followed the fivestep procedure to make his determination that Plaintiff could
return to her previous work and, therefore, is not disabled13-17) At the first step, the ALJ
determined that Plaintiff had not worked since her alleged onset date of June 7, 2006. (R. 13.)
At the second step, the ALJ found the following severe impairments: low bacggsisurgery
and radiculopathy. 1d.) At the third step, the ALJjiving “special considerationgd the listings
of musculoskeletal disorders, concluded that Plaistiffmpairments in combination or
individually did not meet or equal an impairment listed in 20 C.F.R Part 404, Subpart P,
Appendix 1. d.)

At the fourth step, the ALJ found that Plaintiff has the RFC to perform theafuljer of
light work as defined in 20 C.F.R. 8 404.1567, and, therefore, could return to her past work as a
medical assistant(R. 1317.) The ALJ concluded that Plaintiff could lift and carry up to 20
pounds occasionally and ten pounds regularly, @rndd stand, walk and sit for up to six hours
each, vith regular breaks, in an eighbur workday. (R. 14.) The ALJ found Plaintsf
statements concerning the intensity, persistence and limiting effects ofyhmgatoms not
credible to the extent they are inconsistent with the’ &4IRFC assessment. (R. 16.) The ALJ
gave“great weight to the opinions by the treating surgeon, but not controlling wegitause
the ALJfound that his conclusiewere not supported by clinical findings and diagnostic tests
and the limitations found by the docteerenot pertinent to the period at issue. (R-116) The
ALJ also gave“great weight to the opinions of the testifying medical examiner and the

consultative physician. (R. 17.)
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V. Application

Plaintiff moved for judgment on the pleadings, contending tthetALJ incorrectly: (i)
applied the treating physician ruéad should have sought more information from her treating
physician and (ii)found Plaintiffs testimony not credible.SéePIl. Mem.) The Commissioner
moved for judgment on the pleadings, seelaffgmance of he Commissionés determination
asserting that the ALJ properly weighed the medical evidence and evaluatetff Blain
testimony (SeeMem. of Law in Supp. of the Dé$ Mot. for J. on the Pleadings, Dkt. Entry 10
(“Comm’r Mem?), at 18-24.)

A. Treating Physician Ruleand Failure to Develop a FullRecord

Plaintiff contends that the ALdave no explanation for his decision to give the findings
and opinions of Plaintiff's treating surgeon, Dr. Kufli&ss than controlling weight, while giving
the opinions of the consulting physician, Dr. Calviangd medical experDr. Lombardi,“great
weight” (SeePl. Mem. 1517.) Plaintiff further asserts that, even if #ghe@vas merit in finding
that Dis. Calvinds and Lombards opinions undermine Dr. Kuflik opinion, the ALJ had to
recontact Dr. Kuflik before resolving any conflicts and ambiguitieSee(d. 17-19.) The
Commissioner contends that the ALJ properly found that Dr. Kafbpinion was not entitled to
controlling weight because it was inconsistent with otty@nionsby Drs. Calvino, Lombardi
and Gaalberti, and the opinion was drafted before Plaintiff underwent back surgery, which led
to some improvement.SeeComm’r Mem. 18-22.)

With respect td‘the nature and severity of [a claimaptimpairment(y” 20 C.F.R. 8
404.1527(d)(2), [tihe SSA recognizes ‘@reating physicianrule of deference to the views of the
physician who has engaged in the primary treatment of the claimadteenYounger v.

Barnhart 335 F.3d 99, 106(2d. Cir. 2003) A claimant’s treating physiciams one“who has

12



provided the individual with medical treatment or evaluation and who has or had an ongoing
treatment and physicigoatient relationship with the individual.Schisler v. Bower851 F.2d

43, 46 (2d Cir. 1988). A treating physiciais medical opinion regarding the nature and severity
of a claimans impairment is given controlling weight whemnis “well-supported by medically
acceptable clinical and laboratory diagnostic technigaesd is not inconsistent with other
substantial evidence in the recdrdBurgess v.Astrug 537 F.3d 117, 128 (2d Cir2008)
(quotation marks and alteration omitted The Second Circuit has noted thdw]hile the
opinions of a treating physan deserve special respect .they need at be given controlling
weight where they are contradicted by other substantial evidence in thd.redazore v.
Astrue 443 F App’x 650 652(2d Cir.2011)(quotingVeino v. Barnhart312 F.3d 578, 588 (2d

Cir. 2002)). Whee a treating source opinion is not givegontrollingweight, the proper weight
accordedoy the ALJdependsipon several factors, including{i) the frequency of examination
and the length, nature, and extent of the treatment relationship; (ii) the evidenpport fthe
opinion; (iii) the opinions consistency with the record as a whole; and (iv) whether the opinion
is from a specialist. Clark v. Comrir of Social Securityl43 F.3d 115, 118 (2d Cir. 19983ge
also20 C.F.R. § 404.1527(c)(2).

The ALJs adherence to thé&reating physician ruleoperates in tandem withhe
affirmative duty to develop a fullnd fairrecord SeeTejadav. Apfe| 167 F.3d 770, 774 (2d
Cir. 1999) 20 C.F.R. 8 404.1512(dj) (setting forththe affirmative obligations of ALJ), see
also suprag I.

Here, in deciding what weight to give Plaintifftreating physicianghe ALJ did not
consider the necessary factors as requine@0 C.F.R. § 404.1527(c)(2). Instead, the ALJ

simply concluded thatthe treating source records are not suppobteclinical findings and
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diagnostic tests and are not granted controlling wéigimg the limitationghe treating sources
described'are not pertinent to the period at issue and his opinion is contradicted by significant
other evidence in the recotd(R. 1617.) The ALJ provided no further explanation, including
any clarification as to what findings did not support thostheftreating physiciam The ALJ
was obligated to provide such an explanation in order to allow for meaningful reviewt ek pa
a full appraisalunderall of theregulatory factors. &ausdhe ALJdid not do so, the case must
be remanded so the ALJ can reconsider the appropriate weight tthgitteating physicians’
findings See Pimenta v. Barnha2006 WL 2356145, at *§S.D.N.Y. Aug. 14, 2006jremand
appropriate wheréthe ALJ did not discus§the treating physicids] qualifications, or the
length, frequency, nature, and extent ofrblationship with the plaintiff).

Notably, to the extent that the ALS statement that the limitations described by Dr.
Kuflik were not “pertinent to the period at issueefers to the fact thabr. Kuflik's RFC
assessment was completed before Plaintiff underwent surgeryhdhisng was erroneous.
Plaintiff claims that her disabilitydgan in June 2006, well before the surgery in July 280d,
Dr. Kuflik completed his RFC assessment in May 2007. His RFC conclusimnrefore are
from the period pertinent to her disability, and cannot be disregardetletelyon those
grounds. Moreover, following the surgeryDr. Kuflik againreportedthat Plaintiff still was
unable to work and could not sit for extended periodSeeR. 56661.) Another treating
physician,Dr. Gasalb#gi, who the ALJ largely ignoredwrote a similar note after &htiff’s
surgery, explaining that Plaintiff was totally disabled and may not retumotk because of
loumbosacral radiculopathy and low back myfascial pain syndrome. (R. 530.)

In addition, if the ALJ determined thaDr. Kuflik’'s opinions were stale beausethe

surgery changed Plaintif RFC, then the ALJ should have asked for an updated assessment

14



from Dr. Kuflik, as well as any other relevant treating physician, as part of thes Aufy to
develop the recordSeeShaw v. Chater221 F. 3d 126, 134 (2d Cir. 2000F6r the ALJ to
conclude that plaintiff presented no evidence of disability at the relevant tinosl,pget to
simultaneously discount the medical opinion of his treating physician, violaseduly to
develop the factual record, regardied whether the claimant is represented by legal cotnsel.
While the issue was not raised by Plaintiff, the court also notes that Plaintiffteadxto
the Appeals Council two reports from treating physicidhs Alluri and Dr. Gasalbertithat
were drafted after the ALY decision. (R. 64445, 658-59.) Contrary to the ALJ’s implicit
findings, hese reportsontain medical evidence tending to show tlaintiff's surgery may not
have ameliorated her pain or enabledthework. Under the Acta clamant may submitnew
and material evidentdo the Appeals Councilwhere it relates to the period on or before the
date of the administrative law judge hearing decision20 C.F.R. 88 404.97B) and
416.1470Qb); see also Pollard v. HalteB77 F.3d 183, 1932d Cir. 2004) (“Although the new
evidence consists of documents generated after the ALJ rendered hisngehis does not
necessarily mean that it had no bearing on the Commissoeealuation ofthe] claims’).
When new materials are subradtfrom treating physicians, the Appeals Councibigligated to
provide an explanation fojits] decision not to afford controlling weight to an assessment
apparently provided by Plaintif§ treating physiciah. Lucas v. Astrue2009 WL 3334345, at *5
(N.D.N.Y. Oct. 14,2009. Here, the Appeals Council provided no explanasistowhy it did
not give this new evidence controlling weight. On remand, the ALJ must consider this new
evidence, as well as any other new pertinent evidence shedding lighaiotiffPs condition

after her surgery, and accord it the proper weight.
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Accordingly, because the ALJ failed to weigh the treating physiciaumglence in
accordance with the regulatory factors, remand is necessary

B. Plaintiff 's Credibility

Plaintiff cortends that the ALJ erroneously discounted Plaistiffredibility because he
did not provide specific reasons for his credibility determination, and becdas#ifiPs
testimony was consistent with the medical recoreePl. Mem. 1921.) The Commissiner
argues that the ALJ correctly evaluated PlaitsifSubjective complaints because Plaintiff
admittedthat she performed light choraad the consultative examiner witnessed Plaintiff bend
over to pick a piece of paper on the flooge€Commnir Mem.22-23.)

The Second Circuit recognizes that subjecéilegationsof pain may serve as a basis for
establishing disability.Taylor v. Barnhart83 F. Appx 347, 350(2d Cir. 2010). However, the
ALJ is afforded the discretion to assess the credibility@&isnant and is ndtrequired to credit
[plaintiff’s] testimony about the severity of her pain and the functional limitations itcCause
CorrealeEnglehart v. Astrue687 F. Supp. 2d 396, 43%.D.N.Y. 2010) (quotingRivers v.
Astrue 280 F. Apfx 20, 22(2d Cir. 2008)). In determining Plainti#f credibility, the ALJ must
adhere to a twatep inquiry set forth by the regulationSee Peck. Astrue 2010 WL 3125950,
at *4 (E.D.N.Y. Aug. 6, 2010). First, the ALJ must consider whether there is a hhedica
determinable impairment that could reasonably be expected to produce the pamptomss
alleged. 20 C.F.R. 8§ 404.1529(b); S.S.R-796 Second, if the ALJ finds that the individual
suffers from a medically determinable impairment that could reasonably be exizepteduce
the pain or symptoms alleged, then the ALJ is to evaluate the intensity, persiatehtimiting
effects of the individuads symptoms to determine the extent to which they limit the indivislual

ability to work. 20 C.F.R. 8§ 404.1529(c)(1); S.S.R. 96-7p.
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Where the ALJ finds that the claimasttestimony is not consistent with the objective
medical evidence, the ALJ is to evaluate the claifsat@stimony in light of seven factord)
the claimants daily activities; 2) the locain, duration, frequency, and intensity of the pain; 3)
precipitating and aggravating factors; 4) the type, dosage, effectivenessjaeffects of any
medications taken to alleviate the pain; 5) any treatment, other than medicatitime ttlaimant
has received; 6) any other measures that the claimant employs to relieve trengaii other
factors concerning the claimastfunctional limitations and restrictions as a result of the pain.
20 C.F.R. § 404.1529(c)(3)({i).

“If the ALJ rejects @intiff’s testimony after considering the objective medical evidence
and any other factors deemed relevant, he must explain that decision with sugpei@fitity to
permit a reviewing court to decide whether there are legitimate reasahe faLJs dsbelief”
Correale-Englehart687 F.Supp. 2dat 435. Where the ALJ neglects to discuss at lemgth
credibility determination with sufficient detail to perntiie reviewing courtto determine
whether there are legitimate reasons for the’ sldisbelié and whether his decision is supported
by substantial evidence, remand is appropriédeat 43536, see alsasrosse vComnir of Soc.
Sec, 2011 WL 128565, at *5 (E.D.N.Y. Jan. 14, 2011) (finding that the ALJ committed legal
error by failing to applydctors two through sever¥alet v. Astrug2012 WL 194970, at *22
(E.D.N.Y. Jan. 23, 20)4remanding because the ALJ failed to address all seven factors).

The ALJ found that Plaintif6 medically determinable impairments reasonablyld be
expected to ause her alleged symptoms, but that her testimony was not credible to the extent
that itwasinconsistent with the AL3 RFC assessment. (R. 168he ALJ also explained that
Plaintiff' s allegations of limitations following her surgery were not credildeabse she has

received”little medical caré since her surgery and the care she received“o@sservative.
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(Id.) The ALJ also stated that Plaintgfdaily activities suggest that she hasproved greatly
following surgery. id.)

The ALJs analysiss insufficient becauskeefailed to consider all of the seven credibility
factors pursuant to 20 C.F.R. 8§ 404.1529(c)(@ui). For example, the ALJ provides no
analysis whatsoever as tioe frequency and intensity d?laintiff's pain. While theres some
evidence in the record that Plaintdfpain lessened shortly after her surgery, the ALJ did not
reconcile itwith evidence that Plaintiff still felt pain at a level of eight on agemt scale(see
R. 53], and the pain may haweorsened after hefall in March 2008. (SeeR. 567.) The ALJ
also made nagpecificmention of Plaintiffs daily activities. The Commissioner recites a litany
of light chores Plaintiff saidhewas able tado, but there is no evidence ashtmw these basic
chores show that Plaintiff was not in pain adade to maintain employmentSeeKaplan v.
Barnhart 2004 WL 528440, at *3 (E.D.N.Y¥eb.24, 2003 (“[T]he Second Circuit has held that
an individual who engages in activities of daily living, especially when thetaties are not
engaged infor sustained periods comparable to those required to hold a sedentanygglstill
be found to be disabléd(quotingBalsamo v. Chaterl42 F.3d 75, 81 (2d Cirl998). In any
event,the court is not bound to accept the Cassioners post hoaeasons that the ALJ did not
address.Snell v. Apfell77 F. 3d 128, 134 (2d Cir. 1999\ reviewing court may not accept
appellate counse post hoaationalizations for agency actidr{quotation marks omitted))

In addition, the only consideration the ALJ gaventeasure$laintiff usedto alleviate
her painpostsurgerywas to dismiss it a&onservative.” (SeeR. 16.) The Second Circuit has
held that such conclusocharacgrizationby an ALJdoes not provide substantial eviderthat a
plaintiff is not disabled See Foxman v. Barnhart57 E App'x 344, 347(2d Cir.2005 (“[T]he

ALJ erred in questioning the validity of DBargisss opinion based on hisonservativecourse
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of treatment’). Indeed, the evidence submittedihe Appeals Council shows that Plaintiff was
receiving epidural injections to her spine in 2088eR. 65456), which calls into question
whether Plaintiffs therapyafter the surgerwas conservative.

Therefore, the court remands this action so th@ gan reassess Plaintdfcredibility in
light of all the regulatory factors and the new evidence submitted to the Agjmaisil.

CONCLUSION

For the foregoing reasons, t®mmissiones motion is deniedand Plaintiff' s motion
for judgment on the pleadings is granteddccordingly, pursuant to the fourth and sixth
sentences ofi2 U.S.C. § 405(g)the Commissionés decision is reverseand this matter is
remanded to the Commissionéar further administrative proceedings consistent with this
opinion. Specifically, on remandthe ALJ is to (i) set forth the weighhe givesto Plaintiff s
treating physiciananddetail hisrationale for according the treating physicians that weafter
considering all of the relevant factaaad any new evidence sulitat (ii) reweigh Plaintiffs
credibility and explain the weight given to Plaint#ftestimony in light of all of the regulatory
factors and (iii) expand the record as necessary to address the deficiencies mdhesl i
Memorandum and Order.
SO ORDERED
DATED: Brooklyn, New York

September 1,012

/sl
DORA L. IRIZARRY
United States District Judge
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