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UNITED STATES DISTRICT COURT NOT FOR PUBLICATION
EASTERN DISTRICT OF NEW YORK
____________________________________________________________________ X
ROBIN PRUE and JOHN PRUE,

Plaintiffs, : MEMORANDUM & ORDER

- against - : No. 11-CV-3304 (ERK) (LB)

FIBER COMPOSITES, LLGV/k/a FIBERON, LLC, |

Defendant.
____________________________________________________________________ X

KORMAN, J.:

On May 5, 2011, Robin Prue and John Pfoellectively, the “paintiffs”) filed a
summons, complaint, and jury trial demand agaFiber Composites, LLC n/k/a Fiberon, LLC
(“Fiber Composites”) in the Supreme Court thie State of New Yi, Richmond County.
[Summons & Verif. Compl., attached as Ex. ARollack Affirm.] The summons and complaint
were served upon Fiber Composites on June 14, 201H.1 & 1; Def.’s Memof Law 2-3.] No
explanation is provided for this delay.

In their complaint, the plaintiffs allege that Fiber Composites manufactured decking
materials that were used to construct a decthatplaintiffs’ residence in Staten Island, New
York. [Verif. Compl. 1 11-12.] According tthe plaintiffs, these decking materials were
known as “FIBERON 5/4x6x16 REDWOOD, 2x8x12 MCA EACH, 2x10x16 EACH, FIBERON
5/4X6X20 REDWOOD, GAL 10 STICK NAIL 2.5248 FIB REDWOOD.” [Verif. Compl.
11.] The plaintiffs claim thaEiber Composites (1) inspected shject decking materials while
they were in its exclusive control, (2) was desarepresentative and/or agent of the decking
materials, (3) was the distributor of the deckimgterials, (4) sold the decking materials, (5)

distributed the decking materialgarthe stream of commerce, (6) sold the decking materials into
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the stream of commerce, (7) put the decking rmaseinto the “chain of commerce,” (8) was in

the business of manufacturing and selling the aeckiaterials, and (9) provides (and provided)
services in New York to remedy the plaintiffisr the defective decking materials. [Verif.

Compl. 11 13-22.]

In support of their first causef action, which is for neglige®, the plaintiffs aver that
Fiber Composites “negligently manufactured alesigned” the subject decking materials and
that, as a result, these mategialere “defective and unfit fdtheir] intended ordinary use.”
[Verif. Compl. 11 23-24.] The plaintiffs seathat, on or around May 7, 2007, Fiber Composites,
its agents, servants and/or employees “sold aandistributed” the decking materials to the
plaintiffs. [Verif. Compl. § 25.] The plaintiffalso say that Fiber Composites was provided with
notice that the decking matesalere defective and nonconformingyerif. Compl. § 26.] And
on or around May 7, 2007, “and for a period ofdimrior thereto,” the plaintiffs say, “the
aforementioned deck comprised [of] the DHEK MATERIALS was ina defective and unsafe
condition and not fit for the purpose intended.” [Verif. Compl. § 2Xs]a result, the plaintiffs
say that they have sustainedvVere economic losses” and thlése “economic injuries were
due directly to the carelessness;klessness and negligence of the defendant, its agents, servants
and/or employees in the manufacture andribistion of defective DECKING MATERIALS.”
[Verif. Compl. § 29.]

In support of their second cause of actionkiel Fiber Composites interpreted as being
for negligent misrepresentation¢b’'s Mem. of Law 8-12] but whit the plaintiffs say, in their
opposition memorandum, is for misrepresentati@tegtive practices, and false advertising in
violation of New York GenetaBusiness Law 88 349 and 350 [PIs.” Mem. of Law 9-10]—the

plaintiffs assert that Fiber Composites “adiged the DECKING MATERIALS on its website to



market and sell for profit” and “misrepresestéhe quality and durability of the DECKING
MATERIALS on its website.” [Verif. Compl. 182-33.] The plaintiffs further contend that
Fiber Composites “induced the plaintiffs to rely its misrepresentation and false statements on
its website as to the quality, characted adurability of the DECKING MATERIALS” and
“intentionally mislead [sic] the plaintiffs a® the quality, character and durability of the
DECKING MATERIALS.” [Verif. Compl. 11 35-36.] The plaintiffs claim that, as a result, they
have sustained “severe economic losses” and that these “economic wegueedue directly to
the carelessness, recklessnesd amgligence of the defendants agents, servants and/or
employees in causing . . . the plaintiffs tely on misleading advesement(s) of the
aforementioned DECKING MATERIALS.” [Verif. Qopl. 11 37-38.] In terms of what law
applies, the plaintiffs assert that Fiber Composites’ “unlawful false advertisements” of the
decking materials were subject ‘tithe laws and rules of the & York General Business.”
[Verif. Compl. § 34.]

In support of their third cause of action, for breach of express and implied warranties, the
plaintiffs allege that Fiber Composites, itseats, servants, and/or employees, “in connection
with the design, manufacture, assembly, ,saed distribution of the said DECKING
MATERIALS herein expressly waginted and represented the sambe reasonably safe and fit
for the use for which it was intended, of merchaletajuality, and free from defects.” [Verif.
Compl. § 41.] As to what law applies, the ptédfs claim that “thepurchase and sale of the
aforementioned DECKING MATERIALS were subjdotthe laws and rules of the ‘New York

m

Uniform Commercial Code” and that theseckimg materials were subject to the Magnuson-

Moss Warranty Act. [Verif. Compl. 1 42-43.]



With respect to their breach of express warranty claim, the plaintiffs state that Fiber
Composites expressed a “warranty of merchalitigbfor the decking materials “by making
assertions of fact relating to the quality, @cer and durability of the goods” and “by making
assertions of fact relating to the DECKING NERIALS that was a basis of the bargain for
plaintiff[s] entering into the tragaction.” [Verif. Compl. 1 44-45.TThe plaintiffs go on to say
that this express warranty of merchantabiitys “false and misleadingthat Fiber Composites
“described the DECKING MATERIALS in a false maer and in fact caused the plaintiffs’ [sic]
to be mislead [sic] with respect to the qualagd character of thproduct,” and that Fiber
Composites breached this express warranty othaatability. [Verif.Compl. {1 46-48.]

With respect to their breach of implied warsamclaim, the plainffs assert that Fiber
Composites “implied a warranty as to the gyalitharacter and duralty of the aforesaid
DECKING MATERIALS which failed to performas warranted” and that Fiber Composites
breached this implied warranty of merchantapilitfVerif. Compl. 7 49-52.] As a result of
Fiber Composites’ alleged breach of these esgpand implied warranties, the plaintiffs claim
that they “have and continue to be deprivedhef use of their deck comprised of the defective
DECKING MATERIALS.” [Verif. Compl. | 53.] Specifically, the plainffs contend that, “as a
result of the breach of said warranties on the gfattte defendant, its agent(s), servant(s) and/or
employee(s), [they] have suffered severe economic damages, [have been] prevented from the use
and enjoyment of their deck and/or outdoor liverga(s), and are exposed to health hazards.”
[Verif. Compl. § 54.] The plaintiffs claidamages in the amount of $500,000 for each of their
three claims. [Verif. Compl. 11 30, 39, 55.]

On July 11, 2011, Fiber Composites filech@tice of removal pursuant to 28 U.S.C. §

1446 based on diversity of citizgmp. [DE 1 at 1-2.] Oduly 15, 2011, Fiber Composites



moved to dismiss with prejudidee plaintiffs’ complaint, pursuano Fed. R. Civ. P. 12(b)(6),
for failure to state a claim upon wh relief can be grantedS¢eDE 3; DE 4.]

DISCUSSION
|. Pleading Standard

Under Fed. R. Civ. P. 8(a)(2), a pleading nagsitain a “short and plain statement of the
claim showing that the pleader is entitled tbefé¢’ Fed. R. Civ. P. 8(a)(2). This pleading
standard “does not require ‘dd&al factual allegations,’ but it deands more than an unadorned,
the-defendant-unlawfully-harmed-me accusatiomr®shcroft v. Igbal 129 S. Ct. 1937, 1949
(2009) (quotingBell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)). “A pleading that offers
‘labels and conclusions’ or ‘a formulaic recitatiof the elements of a cause of action will no
do.” Id. (quotingTwombly 550 U.S. at 555). “Nor does a cdaipt suffice if it tenders ‘naked
assertion[s]’ devoid of ‘furter factual enhancement.”Id. (alteration in original) (quoting
Twombly 550 U.S. at 557). Moreover, “[tjhBvombly-lgbalstandard . . . apigls to cases that
were originally filed in state court and later removed to federal co@hiiche v. Merck & Co.
No. 11 Civ. 2385, 2011 U.S. DIidtEXIS 73904, at *4 (S.D.N.YJuly 7, 2011) (citind>iFolco
v. MSNBC Cabile, L.L.C622 F.3d 104, 111 (2d Cir. 2010)).

To survive a motion to dismiss under Fed. R.. ®. 12(b)(6), “a complaint must contain
sufficient factual matter, accepted as true, to ‘statlaien to relief that is plausible on its face.”
Igbal, 129 S. Ct. at 194¢quoting Twombly 550 U.S. at 570). Imgbal, the Supreme Court
advanced a two-pronged approactcemsidering a motion to dismisg$:irst, a court can “begin
by identifying pleadings that, because they are ncertttan conclusions, are not entitled to the
assumption of truth.”I1d. at 1950. The Court explained thaw]hile legal conclusions can

provide the framework of a oaplaint, they must be supped by factual allegations.ld.; see



also id. at 1949 (“Threadbare redsaof the elements of a csal of action, supported by mere
conclusory statements, do not suffice.”)Second, “[w]hen there are well-pleaded factual
allegations, a court should assume their veramity then determine whether they plausibly give

rise to an entitlement to relief.1d. at 1950;see also Goldstein v. Patakil6 F.3d 50, 53 (2d

Cir. 2008) (observing that, in deciding a motiondismiss, the allegatns in the plaintiff's
complaint must be taken as true and all reasonable inferences must be drawn in the plaintiff's
favor).

“A claim has facial plausibility when the ghtiff pleads factual content that allows the
court to draw the reasonable inference thatdbfendant is liable for the misconduct alleged.”
Igbal, 129 S. Ct. at 1949. This plabgity standard “asks for moran a sheer posslity that a
defendant has acted unlawfully.ld. “Where a complaint pleads facts that are ‘merely
consistent with’ a defendant’kability, it ‘stops short of tk line between possibility and
plausibility of entitlement to relief.” Id. (quoting Twombly 550 U.S. at 557). In sum, if the
plaintiffs’ complaint here fails to allege “enougicts to state a claim to relief that is plausible
on its face,” it must be dismisse@&ee Twomb|y550 U.S. at 570. And “th€ourt is limited to
facts as stated in the complaintGelber v. Stryker Corp.788 F. Supp. 2d 145, 153 (S.D.N.Y.
2011).

Il. Negligence (First Cause of Action)

In their first cause of actiotthe plaintiffs contend that Fiber Composites was negligent in

how it manufactured and designed the decking nadsetihat were used in the construction of a

deck at their residence. The plaintiffs assbdt the subject decking materials were “in a

defective and unsafe conditiomdanot fit for the purpose intendie[Verif. Compl. { 27] and



that, as a result of Fiber Cpwsites’ negligence, they suffered “severe economic losses” and
“economic injuries” [Verif. Compl. {1 28-29].

Fiber Composites correctly argues that the plaintiffs’ negligence claim is barred by the
economic loss doctrine. [Def.’s Mem. of Law74- Under the economiloss doctrine, “[tJort
recovery in strict produs liability and negligece against a manufacturgtould not be available
to a down-stream purchaser where the claimed dodse from damage tthe property that is
the subject of the contract.Bocre Leasing Corpv. Gen. Motors Corp.84 N.Y.2d 685, 694
(1995); see also 532 Madison Ave. Gournke&tods, Inc. v. Finlandia Ctr., Inc.750 N.E.2d
1097, 1101 n.1 (N.Y. 2001) (describing the “economss’laule like so: “an end-purchaser of a
product is limited to contraatemedies and may not seek dges in tort for economic loss
against a manufacturer”). Put diféatly, “no tort recovery cahe had against the manufacturer
for contractually based economic loss, whether due to injury to the product itself or
consequential losses flowing therefrom.Bocre 84 N.Y.2d at 693see also id(noting that
property damage to the defediyproduct itself is a classic forof “contractual-type economic
damages”). “In contrast, however, tort recoverallowed for personal injuries and damage to
‘other property.” Shema Kolainu-Hear Our Voices v. Providersoft, |.IN®. 09-CV-3140,
2010 WL 2075921, at *8 (E.DI.Y. May 21, 2010).

“The rationale behind the @eomic loss doctrine is that@womic losses resulting from
a defective product are best treated urtterlaw of contracts, not tort.1d. at *9; see also
Hydro Investors, Inc. v. Trafalgar Power In@27 F.3d 8, 16 (2d Cir. 2000) (“[C]ourts have
applied the economic loss rulepevent the recovery of damaghat are inappropriate because

they actually lie in the nature of breach of cantras opposed to tort.”)This is because ‘[t]he

! The economic loss rule, however, is not limited to suitsrasg manufacturers, but rather also applies to suits by
purchasers of a defective product agasdlers, installers, and servicer§ee Assured Guar. (UK) Ltd. v. J.P.
Morgan Inv. Mgmt. In¢.915 N.Y.S.2d 7, 17 (App. Div. 2010).
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particular seller and purchaser arghe best position to allocate risk at the time of their sale and
purchase, and this risk allocation is usually manifested in the selling prisBéma2010 WL
2075921, at *9 (alteration ioriginal) (quotingBocre 84 N.Y.2d at 688).

Here, the plaintiffs allege that Fiber @posites negligently nmafactured the subject
decking materials and then sold and/or distribubese defective materials to the plaintiffs. In
the portion of their complaint dedicated tioeir negligence cause of action, however, the
plaintiffs only allege economic lossesSeeVerif. Compl. 1 28-29.] Indeed, the only damages
mentioned are “severe economic lessand “economic injuries.” Ifl.] In this portion of their
complaint, the plaintiffs allege no personal injunydamage to “other property,” apart from the
damage to the decking materials themselves.

In their opposition to Fiber Composites’ motitindismiss, however, the plaintiffs argue
that the economic loss doctrine doeot bar their negligence causkeaction because, in their
complaint, theyhavealleged personal injury—namely, their “expos[ure] to health hazards” and
their being “prevented from the use and enjoynwériheir deck and/ooutdoor living area(s)*”
[Pls.” Mem. of Law 7; Verif. Compl. I 54.] Nably, these allegationdaut health hazards and
loss of use and enjoyment do not appear in ¢lean of the complaint addressing the plaintiffs’
negligence cause of action. Rathéey appear in the section thie complaint addressing their
breach of warranty cause of action. Specifically, the complaint saysaba Yesult of the

breach of said warranties. . , the plaintiffs have and continteebe deprived of the use of their

deck comprised of the defective DECKING MATERIALS” and thas ‘a result of the breach of

2 The plaintiffs embellish their factual allegations by, for the first time in their opposition memorandum, alleging
that their exposure to health hazavess “due to the exposure of active gnegvmold.” [Pls.” Mem. of Law 7.]
Because, in deciding a motion to dismisam limited to the facts as statedlire complaint, thigletail about “active
growing mold” will be disregardedSee Gelber788 F. Supp. 2d at 158yright v. Ernst & Young LLP152 F.3d

169, 178 (2d Cir. 1998) (“[A] party is not entitled to amend its complaint through statements made in motion
papers.”).



said warranties. . . , the plaintiffs have suffered seweeconomic damages, prevented from the
use and enjoyment of their de@nd/or outdoor liwig area(s), and arexposed to health
hazards.” [Verif. Compl. 1 53, 54.] Taking thaiptiffs at their word, the only losses flowing
from Fiber Composites’ alleged negligencethe economic loss due to the damage to the
decking materials themselves—which, presumalsythe cost of replacing these materials.
According to the complaint, these alleged peasamuries—exposure todalth hazards and loss
of use and enjoyment of their property—flow,t imm Fiber Composites’ alleged negligence,
but rather from its alleged breachexfpress and implied warranties.

Nevertheless, in light of theberal construction pleadingsiwst be given, | treat the
plaintiffs’ alleged exposure to health hazardd Ess of use and enjoyment as damages resulting
from Fiber Composites’ alleged negligenc&eeFed. R. Civ. P. 8(e) (“Pleadings must be
construed so as to do justice.Allah v. Kemp No. 9:08-CV-1008, 2010 WL 1036802, at *2
(N.D.N.Y. Feb. 25, 2010) (“[A]ll pleadingare to be construed liberaliynder Rule 8(e) . . . .").

The plaintiffs’ alleged loss of use and enjoyment of their deck and outdoor property is not
a claim for personal injury. Although the owrerdamaged property may recover for loss of
use of that property during a reasonableqekof time until the property can be replacsee
Allanson v. Cummingst39 N.Y.S.2d 545, 548 (App. Div. 1981), loss of use is not a form of
personal injury, but is insteaal type of property damagef. Stonewall Ins. Co. v. Asbestos
Claims Mgmt. Corp.73 F.3d 1178, 1187 (2d Cir. 1995) (“Pensl injury’ is typically defined
to include bodily injury, sickres, or disease, while ‘propertamage’ is defined to include
physical injury to or destruction of tatdg property, includig the loss of use.”Williams Ford,

Inc. v. Hartford Courant C9.657 A.2d 212, 224 (Conn. 1995) (“Reading [Connecticut General

Statutes] 8 52-572h(b) in light @k history, we conclude thatdHegislature intended the phrase



‘damage to property’ to encompass only its usual and traditional meaning in the law of
negligence actions, namely, damage to orltiss of use of tangible property, as opposed to
damages for personal injury.”).

As for the plaintiffs’ alleged “expos[ure] tbealth hazards,” the complaint makes no
mention of any personal injuriexctually resulting from theiexposure to these hazard€f.,
e.g, Haggray v. Malek 799 N.Y.S.2d 689, 690 (App. Div. 200%describing plaintiff's
allegation that her infant daughteustained lead paint poisoningasesult of exposure to lead
paint). Neither physical nor mentaljury is alleged, and meregosure to unidentified health
hazards, without more, does not constitute personal infpegl6 N.Y. Prac., N.Y. Law of Torts
§ 21.14 (1997) (“A personal injurglaintiff is entitled to compesatory damages for past and
future physical and mental pain and sufferingstpend future medicaxpenses and past and
future losses of earnings omadnution in earning capacity.” (foobtes omitted)); 36 N.Y. Jur.2d
Torts 8 58 (2005) (“The plaiiff's recovery [in a personainjury action] may include
compensation for his or her pain and sufferinghljresent and future, impairment of physical
functions or other disability, &5 of time and impairment of eamgi capacity; and expenses of
necessary medical and hospital care and other necessary expenses.” (footnotes omitted)); Black’s
Law Dictionary 857 (9th ed. 2009) (defining “penal injury” as “1. In a negligence action, any
harm caused to a person, such as a broken bone, a cut, or a bruise; bodily injury. 2. Any invasion
of a personal right, including mental suffering and false imprisonment”).

| also decline the plaintiffs’ invitation to conclude that, because of their alleged exposure
to health hazards, “they have/may be personajiyred as a result of Defendant's breath.”

[Pls.” Mem. of Law 7.] This is a bare-borlegal conclusion, unsuppoddy factual allegations

% It seems that, by using the wordréach,” the plaintiffs are referring to Fiber Composites’ alleged breach of
express and implied warrantiesSefeDef.’s Reply 5.]

10



and, therefore, not entitled to the assumption wthtr The plaintiffs’ comiaint fails to allege
any facts—let alone “enough factsto support their belated claithat they were personally
injured by Fiber Composites’ negligence. Theassurance that more details regarding their
injuries will be revealed during thdiscovery phase is insufficientS¢ePls.” Mem. of Law 7.]
For these reasons, the plaintiffs’ negligenceseaof action is dismissed as barred by the
economic loss doctrire.

[I1.  Misrepresentation, Deceptive Practices, and False Advertising (Second Cause of
Action)

The plaintiffs allege that Fiber Compositelvartised the subjecedking materials on its
website, “misrepresented the quality and durgBilof the decking materials, “induced the
plaintiffs to rely on its misrepresentation andséastatements on its website as to the quality,
character and durability” of the decking materialsd “intentionally misleadsic] the plaintiffs
as to the quality, character and durability” of texking materials. [Verif. Compl. 11, 32-33,
35-36.] The plaintiffs say that, as a resulttlois conduct, they sustained “severe economic
losses” and that these “econormfuries were due directly tthe carelessness, recklessness and
negligence of [Fiber Composites], its agentsyaets and/or employees in causing . . . the
plaintiffs to rely on misleading advertisement(sj'the decking materials. [Verif. Compl. {1 37-
38.] The plaintiffs add that Fiber Compositéghlawful false advertisements” of the decking
materials are subject to New York's Gernddasiness Law. [Verif. Compl. 1 34.]

In its motion to dismiss, Fiber Composites iptets the plaintiffs’ second cause of action
as one for negligent misrepresentation. [BeMem. of Law 8-12.] But in their opposition

memorandum, the plaintiffs assérat this interpetation is incorrect anthat their second cause

* Because the plaintiffs’ negligenagaim is barred by the economic lodsctrine, | need not address Fiber
Composites’ argument that this claim is also subject to dismissal on statute-of-limitations grounds.
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of action is in fact one for “misrepresentatiaieceit, and misleading/incorrect advertisements”
in violation of New York Genal Business Law 88 349, 350. [PIMem. of Law 9-10.] That
these specific statutory sections were nenhtdied in the complaint is not fatalSee Lam v.
Mass Confusion Sportswear, Indlo. 86 Civ. 2728, 1986 WL 10712, at *7 (S.D.N.Y. Sept. 18,
1986) (“It is sufficient that the complaint sdtsth the facts upon which the action is based; a
legal theory is not required.”¢f. Alexander v. Unification Church of Ar634 F.2d 673, 678 (2d
Cir. 1980) (“It is not materialunder the liberal rules of fexde pleading, that Count One was
mislabelled by appellants’ counsel.gbrogated on other grounds by Curiano v. SuoéP
N.E.2d 1324 (N.Y.1984).

New York General Business Law § 349 destaunlawful “[d]eceptive acts or practices
in the conduct of any business, trade or commerce or in the furnishing of any service.” N.Y.
General Business Law 8§ 349(a). Biing a successful claim undgection 349, “a plaintiff must
allege that a defendant has engaged in ¢hisemer-oriented conductathis (2) materially
misleading and that (3) plainti§uffered injury as a result dhe allegedly deceptive act or
practice.” City of New York v. Smokes-Spirits.Com,,18¢1 N.E.2d 834, 838 (N.Y. 2009). A
plaintiff need not, however, prove reliancgtutman v. Chemical Ban85 N.Y.2d 24, 29 (2000).
With respect to the first element, the Court op&gpls has held that a plaintiff “must demonstrate
that the acts or practices have a devampact on consumers at larg€&swego Laborers’ Local
214 Pension Fund v. Marine Midland Bar@6 N.Y.2d 20, 25 (1995). In other words, “[p]rivate
contract disputes, unique to therties, . . . would not fall witim the ambit of the statute.1d.
With respect to the second element, the CafirAppeals has clarifek that it requires the
plaintiff to show that the defendant committa “materially misleading or deceptive act or

practice.” City of New York911 N.E.2d at 839. “Whether a representation or an omission, the
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deceptive practice must be ‘likely to mislemdeasonable consumer acting reasonably under the
circumstances.””Stutman 95 N.Y.2d at 29 (quotin@swego 85 N.Y.2d at 26). As for the third
element, the Court of Appeals has emphasized “éngtlaintiff must prove ‘actual’ injury to
recover under the statute, though netessarily pecuniary harmid.

New York General Business Law 8§ 350 mmkenlawful “[flalse advertising in the
conduct of any business, trade or commerce tharfurnishing of any service.” N.Y. General
Business Law § 350. To state a cause of actiofalee advertising under thiection, a plaintiff
must similarly allege that “the advertisemeny (ad an impact on consumers at large, (2) was
deceptive or misleading in a matenedy, and (3) resulted in injury.DeAngelis v. Timberpeg
E., Inc, 858 N.Y.S.2d 410, 414 (App. Div. 2008) (internal quotation marks omitted). Unlike
claims under Section 349, however, a plainbifinging a claim for fese advertising under
Section 350 must demonstrate reliancethe allegedly false advertisindgvorrissey v. Nextel
Partners, Inc, 895 N.Y.S.2d 580, 588 (App. Div. 201@ke also Leider v. Ralf887 F. Supp.
2d 283, 292 (S.D.N.Y. 2005). “Typicgllthis means that ¢hplaintiff must ‘poit to [a] specific
advertisement or public pronouncement’ upon which he or she reliegdder, 387 F. Supp. 2d
at 292 (alteration iroriginal) (quotingSmall v. Lorillard Tobacco Cp679 N.Y.S.2d 593, 600
(App. Div. 1998)aff'd, 94 N.Y.2d 43 (1999)).

Here, the plaintiffs have failed to show that Fiber Composites committed a “materially
misleading or deceptive act or practice” for pases of their deceptive practices claity of
New York 911 N.E.2d at 839, or that the advertisats on its website were “deceptive or
misleading in a material way” for purpes of their false advertising clairdeAngelis 858
N.Y.S.2d at 414. In their complaird]l that the plaintiffs allegés (1) that Fiber Composites’

website featured advertisements for the subp@tking materials, (2) that these website
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advertisements misrepresented and constituted saddements regarding the decking materials’
“quality, character and durability,” (3) that thmaintiffs were induced into relying on these
misrepresentations and false statements, (4)tHeatplaintiffs were misled as to these three
characteristics of the decking tadals, and (5) that the pldifis sustained “severe economic
losses” as a result. [Veri€Compl. 1 32-33, 35-38.]

The plaintiffs fail to allege, however, whakactly these misrepresentations and false
statements were, nor do they even hint at h&y tere materially misleading or deceptive. The
plaintiffs do not, for example, say that the daegkmaterials were advertised as being firm and
shiny, when in fact they turned out to be softl @f a matte finish. Insad, the plaintiffs merely
claim that the website contained misrepresena and false statements about the decking
materials’ quality, character, and durability. Frdhese bald allegations, it is impossible to
evaluate whether these statements wouldliely to mislead a reasonable consumer acting
reasonably under the circumstancesStutman 95 N.Y.2d at 29 (internal quotation marks
omitted). And for purposes of their false advertising claim, the plaintiffs thus fail to point to a
“specific advertisement or publicgmouncement” upon which they relietleider, 387 F. Supp.
2d at 292 (internal quotation marks omitted). Tremiffs’ second cause of action is, therefore,
dismissed for failing tetate a claim upon which relief can be granted.

V. Breach of Expressand Implied Warranties (Third Cause of Action)

In their complaint, the plaintiffs allege that Fiber Composites made both express and
implied warranties of merchantability and theedarhed them. In describing the alleged express
warranty, the plaintiffs state @b “in connection with the design, manufacture, assembly, sale,
and distribution” of the subject decking matdsi Fiber Composites “expressly warranted and

represented the same to be reasonably sadefitfor the use for which it was intended, of
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merchantable quality, and free from defects.”ef¥/ Compl.  41.] Fiber Composites allegedly
“expressed a warranty of merchantability . . . bykimg assertions of factlating to the quality,
character and durability” of thdecking materials, which were “a basis of the bargain for
plaintiff[s] entering into the trasaction,” and this express warnantas “false and misleading.”
[Verif. Compl. 19 44-46.] The plaintiffs go on to say that Fiber Composites described the subject
decking materials “in a false manner and in fact edube plaintiffs[] to bemis[led] with respect

to the quality and character of the product.” [¥/egCompl. § 47.] Finally, the plaintiffs allege

that Fiber Composites breached this express wagrcdmherchantability. [Verif. Compl. § 48.]

In describing the alleged implied warrantye plaintiffs say that Fiber Composites
“implied a warranty as to the qutgl character and durability” dhe subject decking materials,
that these materials “failed to perform as wated,” and that Fiber Composites breached this
implied warranty of merchantalty. [Verif. Compl. Y 49-52.] As a result of the alleged
breaches of these warranties, “the plaintiffs haweé continue to be deprived of the use of their
deck” (which is made from the subject deckimaterials), have swshed “severe economic
damages,” have been “prevented from the mskesmjoyment of their deck and/or outdoor living
area(s),” and “are exposed to hedd#izards.” [Verif. Compl. 11 53-54.]

A. Express Warranty

“To state a claim for breach of express watyathe plaintiff must show that there was
an ‘affirmation of fact or promise by the selldre natural tendency of which [was] to induce the
buyer to purchase, and that the warranty was relied upd@étber v. Stryker Corp.788 F.
Supp. 2d 145, 165 (S.D.N.Y. 2011) @ahHtion in original) (quotingschimmenti v. Ply Gem
Indus., Inc, 549 N.Y.S.2d 152, 158App. Div. 1989));see also Brooklyn Law Sch. v. Raybon,

Inc., 540 N.Y.S.2d 404, 408 (Sup. Ct. 1989) (hotdithat the plaitiff law school had
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sufficiently stated a cause of action for breathexpress warranty because the school had
“sufficiently stated the terms of the warranta®d the school’s detrimental reliance on them?),
rev'd on other grounds572 N.Y.S.2d 312 (App. Div. 1991). “NeMork courts recognize that
privity of contract is not required to state aint of breach of [expressfarranties contained in
public advertising or sales literatureUtil. Metal Research, Inc. v. Generach Power Sys., Inc.
No. 02-CV-6205, 2004 U.S. Dist. LEXI®3314, at *14-15 (E.D.N.Y. Nov. 18, 2004)
(dismissing the plaintiff's bredn of express warranty claim because the amended complaint
“failed to identify any express warranty prowss allegedly breached by defendants or allege
reliance on public advertising sales literature”).

In Gelber, a husband and wife brought a breactexjfress warranty claim, among other
things, against the manufacturers of an artifiig@ prosthesis that thglaintiff wife had had
surgically implanted. 788 F. Supp. 2d at84B, 165-66. The plaintiffs alleged that the
defendants had represented that“{the [artificial hip prosthesiswas safe and effective for its
intended purpose” and that (2he defendants complied witthe manufacturing specifications
set forth in the premarket approwadplication submitted to the FDA.Td. at 165. The district
judge held, however, that the plaifs claims with resjct to these tw statements failed to state
a claim for relief and were, therefore, dismissédl. Specifically, the district judge said that the
plaintiffs had “failed to adequely identify the actionable conduah the part of the defendants”
in that, for example, their complaint did not allege “where these alleged representations appeared
or to whom they were madeld.

Similarly, in Turbo Enterprises, Inc. v. Structuretone (UK), Jndo. 602080/07, 2008
N.Y. Misc. LEXIS 8724 (Sup. Ct. 2008), a subcoantea's claim against a manufacturer for

breach of express warranty was dismissed “fiduri@ to specify a particular warranty on which

16



it could or did rely.” Id. at *5. As the state cot judge explained, “the Complaint merely alleges
that Turbo relied on ‘promises d&ct made on the product’s ainers and labels,” without
specifying what representations or rveanties, if any, they contained.ld. “It is basic,” the
judge went on, “that to state a cause of actiorbfeach of express warranty, a plaintiff must set
forth the terms of the warranty upon which it reliedd. at *5-6 (citingDavis v. New York City
Hous. Auth. 668 N.Y.S.2d 391 (App. Div. 1998)). Becausf the plaintiff subconstractor’s
failure to do so, its allegations were foundle “wholly insufficient to support a claim for
breach of express warrantyld. at *6.

Here, the plaintiffs have also failed to saféintly set forth the terms of the particular
warranty upon which they allegedlelied. Instead, the plaiffs speak at a high order of
abstraction about the allegedly “false and misleading” assertions of fact Fiber Composites made
with respect to the decking matds’ quality, characterand durability. R#ner than laying out
the precise terms of the express warranty allegedly relied upon, the carapigly states that
Fiber Composites “expressly warranted and reptedahe [decking materials] to be reasonably
safe and fit for the use for which it was imtied, of merchantable quality, and free from
defects”—an allegation that seems almost a recitation of a legal star@ked.Y. U.C.C. § 2-
314(2)(c) (describing “merchantable” goods lagse goods that, among other things, “are fit for
the ordinary purposes for wiiuch goods are used”).

In the section of their complaint addressingg tiird cause of aain, the plaintiffs also
fail to specify where this alleged warranty apgelar From the section addressing their second
cause of action, it can be presumed it appeardeilmr Composites’ website, but this is just a

presumptiort. Even if the plaintiffs’ assertion that the express warranty was “a basis of the

® The plaintiffs belatedly allege that “Defendant cleagkhibits its warranties on its website which is readily
available to purchasers of its product(s).” [Pls.” Mem.a# 13.] From this statemgrowever, it remains unclear
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bargain for plaintiff[s] entering into the tramsi®n” could pass for a showing of reliance—
though this would be a stretch—tphintiffs have nevertheless fad to sufficiently allege the
precise terms of the express warranty relipdru For this reason, élr breach of express
warranty claim is dismissed.

B. Implied Warranty of Merchantability

It is well established that “[t]he impliedarranty of merchantalty is a guarantee by the
seller that its goods affé for the intended purpose for whig¢hey are used and that they will
pass in the trade without objectionWojcik v. Empire Forklift, In¢.783 N.Y.S.2d 698, 700
(App. Div. 2004) (internal quotation marks omittednder New York law, privity is generally
required to recover economic losses pursuan@ cause of action for breach of implied
warranty.” Westport Marina, Inc. v. Boulay83 F. Supp. 2d 344, 356 (E.D.N.Y. 201$Be also
Arthur Jaffee Assocs. Blisco Auto Serv., Inc453 N.Y.S.2d 501, 502 (App. Div. 1982¥fd,
448 N.E.2d 792 (N.Y. 1983). More egfically, privity of contract withthe manufacturer is
required “to recover for economic loss dugtoperty damagellegedly caused by a breach” of
implied warranty. Am. Ref-Fuel Co. dfliagara, LP v. Gensimore Trucking, In&No. 02-CV-
814C, 2007 WL 2743449, at *4 (W.D.N.Y. Sept. 2®07) (emphasis added). Only when a
plaintiff alleges personal injury resulting frothe breach of implied warranty is the privity
requirement lifted.See Pronti v. DML of Elmira, Inc478 N.Y.S.2d 156, 157 (App. Div. 1984)
(“There is no implied warranty of merchantabiliftpm a manufacturer to a remote purchaser not
in privity with that manufacturer where onlyroperty damage, and not personal injury, is
alleged.”);Inter Impex S.A.E. v. Comtrade Carplo. 00 Civ. 0133, 2004 WL 2793213, at *5

(S.D.N.Y. Dec. 6, 2004) (“No shong of privity is required in ggonal injury actions for breach

whether Fiber Composites exhibited these warranties on its website in 2007, when the express warranty was
allegedly breached, or in 2011, when the plaintiffs filed their opposition memorand
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of implied warranty. However, in non-person@jury actions, privitymust necessarily exist
because the creation of the warranty requaedirect exchange between buyer and seller.”
(citation and internal quotation marks omitted)).

Here, in order for the plaintiffs to sucsédgly bring a claim for breach of implied
warranty, they must show that there was priwaty contract between themselves and Fiber
Composites. This is so because the only dgwdhey allege are (1) economic loss resulting
from the damage to their deck and (2) the losssef of their deck, which is a form of property
damage. As established above, the plaintifigehaot adequately pled any personal injury
resulting from Fiber Compdss’ alleged misconduct.

The closest the plaintiffs come to establishpmtyity is the allegation in their complaint
that Fiber Composites “sold @or distributed the aforemgoned DECKING MATERIALS to
the plaintiffs.” [Verif. Compl.| 25.] Although a direct buyer-&i relationship is sufficient to
establish privity,cf. Ayanru v. Gen. Motors Acceptance Cp#95 N.Y.S.2d 1018, 1021 (Civ.

Ct. 1985) (holding that there was no privity betwéen plaintiff and the defendant because there
was no “buyer-seller relationship”), here, the plaintiffs have failed to establish that a direct
contractual relationship existed between themsednelsFiber Composites. The plaintiffs do not
allege, for example, that they purchased the idgcknaterials directly from Fiber Composites.
While Fiber Composites may indebdve “sold and/or distributédhe decking materials to the
plaintiffs, the plaintiffs may nevertheless be several-times-removed, downstream purchasers with
no direct connection to Ber Composites itself.

In their opposition memorandum, the plaintiffs attempt to buttress their assertion of
privity by pointing to their alleg#on that Fiber Composites “praled services ...to remedy the

plaintiffs for the defective DECKING MATERIALS.”[Verif. Compl. { 22.] But because these
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services were not rendered until after the decking materials were purchased, this post-purchase
exchange is not enough éstablish privity. See Kolle v. Mainship CorpNo. 04CV711, 2006
WL 1085067, at *5 (E.D.N.Y. Ap 20, 2006) (finding that ptgurchase contact between
consumer and manufacturer was insufficient to erpatity with respect to implied warranties).
In sum, because the complaint fails to allegesféitat establish the ex@sce of privity between
the plaintiffs and Fiber Composites, theieéch of implied warranty claim is dismissed.
CONCLUSION

Because the plaintiffs have failed toutige[] their claims across the line from
conceivable to plausible,” none of their thezises of action survive Fiber Composites’ motion
to dismiss. Twombly 550 U.S. at 570. The plaintiffs’ complaint is, therefore, dismissed with

leave to replead.

SO ORDERED.
Brooklyn, New York
April 17, 2012

Edward (R Kormman

Edward R. Korman
SeniolUnited StateDistrict Judge

® The plaintiffs’ statement in their complaint titae Magnuson-Moss Warranty Act (‘MMWA”"), 15 U.S.C. §§
2301-12, applies is a mere legal conclusion, and they at no point argue that this Act has been violatdieéssRegar
this Act does not supplant state privity requiremerge Mazzuocola v. Thunderbird Prods. Coho. 90-CV-

0405, 1995 U.S. Dist. LEXIS 6883, at *8 (E.D.N.Y. May 16, 19@%car v. BMW of N. AmNo. 09 Civ. 11, 2011

U.S. Dist. LEXIS 62601, at *26 (S.D.N.Y. June 7, 2011) (“The MMWA does not create additional bases for
recovery, but rather federalizes dixig state law causes of action.”).
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