
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

-----------------------------------------------------------)( 

BENJAMIN EHRLICH, on behalf of himself 
and all others similarly situated, 

Plaintiff, 

-against-

ROYAL OAK FINANCIAL SERVICES, INC. 
D/B/ACBR, 

Defendant. 

-----------------------------------------------------------)( 

COGAN, District Judge. 

MEMORANDUM 
DECISION AND ORDER 

CV- 12-3551 (BMC) 

This matter is before the Court on [12] plaintiff's motion for default judgment. The 

motion is granted to the extent set forth below. 

Plaintiff's complaint alleges that on or about June 11, 2012, defendant sent plaintiff a 

collection letter seeking to collect a balance allegedly incurred for personal purposes. The 

collection letter stated in relevant part: "Unless this account or any portion thereof is disputed 

within 30 days from the receipt of this notice, we will assume this debt to be valid. If you 

dispute this debt or any portion thereof within this 30 day time period we will furnish you 

with a verification of this debt and the name and address of the original creditor." Plaintiff 

claims that this language is in violation of 15 U.S.C. §§ 1692(a)(4) and (a)(5) of the Fair Debt 

Collection Practices Act ("FDCP A"), because the letter failed to advise plaintiff that in order 

to be entitled to a verification of the debt or in order to obtain the name and address of the 

original creditor, the request had to be in writing. After defendant failed to answer or appear 

in this action, the Clerk of the Court entered the default of defendant on October 5, 2012. 
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A default constitutes an admission of all well-pleaded factual allegations in the 

complaint pertaining to liability. Greyhound Exhibitgroup. Inc. v. E.L.U.L. Realty Com., 973 

F.2d 155, 158 (2d Cir. 1992). A default also effectively constitutes an admission that the acts 

pleaded in the complaint violated the laws upon which the claim is based and caused injuries 

as alleged. Cablevision Systems New York Citv Com. v. Lokshin, 980 F. Supp. 107, Ill 

(E.D.N.Y. 1997) (citing Au Bon Pain Com. v. Artect. Inc., 653 F.2d 61, 69-70 (2d Cir. 1981). 

However, a default is not considered an admission of damages, and thus, the Court must 

ensure that there is a basis for the damages requested by plaintiff. Greyhound, 973 F .2d at 

158; Credit Lyonnais Sec. CUSA). Inc. v. Alcantar!!, 183 F.3d 151, 155 (2d Cir. 1999). It is 

not necessary for the Court to hold an evidentiary hearing on damages; the Court may rely 

upon affidavits and documentary evidence in deciding its damages award. Overcash v. 

United Abstract Group. Inc., 549 F. Supp. 2d 193, 196 (N.D.N.Y. 2008) (citing Fustok v. 

ContiCommodity Servs., Inc., 873 F.2d 38,40 (2d Cir. 1989)). 

Plaintiff has requested that the Court award him $1 ,000 in statutory damages - the 

maximum allowed as "additional damages" under 15 U.S.C. § 1692k(a)(2)(A). The decision 

whether to award these additional damages, as well as the amount of any award, is 

"committed to the sound discretion of the district court." Clomon v. Jackson, 988 F .2d 1314, 

1322 (2d Cir. 1993). In exercising this discretion, the Court must analyze "the frequency and 

persistence of noncompliance by the debt collector, the nature of such noncompliance, and the 

extent to which such noncompliance was intentional." 15 U.S.C. § 1692k(b)(l). 

There is no allegation in the complaint that defendant's non-compliance was 

intentional. Plaintiff does, however, surmnarily assert in his memorandum in support of his 

motion for default judgment, that "[i]n this case, the violations of the FDCPA have been 
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intentional in nature" and that "[ c ]ompliance with the law would have been simple and placed 

no burden on defendant." Plaintiff also asserts in his memorandum that defendant continued 

to call and send letters to plaintiff after service of plaintiff's complaint and notice of 

representation and notes that these "amount to separate unplead violations." However, 

because plaintiff failed to plead any of the above allegations in his complaint or submit proof 

of them in support of his motion, the Court will not consider them in its determination of 

plaintiff's damage award. 

Additionally, plaintiff has failed to demonstrate the persistence or frequency of 

defendant's unlawful conduct as described in the complaint. The Court assumes this is 

because there was only one alleged incident of unlawful conduct by defendant. Moreover, the 

collection letter sent by defendant contained no threatening language whatsoever. Finally, 

plaintiff suffered no actual damages; in fact, plaintiff does not even allege that he made any 

effort, in writing or otherwise, to contact defendant or that he had any such intent. Under 

these circumstances, an award of $500.00 is in line with statutory damages awarded in other 

FDCPA cases in this Circuit. See, e.g. Savino v. Computer Credit, Inc., 164 F.3d 81 (2d Cir. 

1998) (affirming a district court's award of$500.00 against a debt collector whose 

noncompliance was not intentional and whose communication was "not threatening or 

abusive in tone"); Nero v. Law Office of Streeter, P.L.L.C., 655 F. Supp. 2d 200 (E.D.N.Y. 

2009) (awarding $500.00 in statutory damages where defendant's validation notice failed to 

state that consumer had to send written notification of any dispute of debt). 

Plaintiff has also requested that the Court award attorney's fees in the amount of 

$4,537.50 and costs in the amount of$450. As the prevailing party, plaintiff is entitled to 

costs and a reasonable attorney's fee. See IS U.S.C. § 1692k(a)(3); Jacobson v. Healthcare 
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Fin. Servs., Inc., 516 F.3d 85 (2d Cir. 2008). In calculating the appropriate attorney's fee 

award under the FDCPA, "courts typically use a 'lodestar' figure as a starting point ... 

calculated by multiplying the number of hours reasonably expended on the litigation by a 

reasonable hourly rate for each attorney or paralegal involved." Dowling v. Kueker Kraus & 

Bruh, LLP, No. 99 Civ. 11958,2005 WL 1337442, at *6 (S.D.N.Y. June 6, 2005) (quoting 

Kapoor v. Rosenthal, 269 F. Supp. 2d 408,412 (S.D.N.Y. 2003)). The court should exclude 

from this calculation hours that were not "reasonably expended," including "excessive, 

redundant, or otherwise unnecessary" hours. Id. (quoting Hensley v. Eckerhart, 461 U.S. 424, 

434-35, I 03 S. Ct. 1933 (1983)). The court must explain any exclusions or reductions in 

calculating the lodestar. Id. 

Plaintiff's attorney, Mr. Maxim Maximov, submits that his hourly rate of $275.00 is 

reasonable considering that he was admitted to the New York State Bar in September 2008, 

he has experience in bringing actions on behalf of consumers for violations of the FDCP A, 

and $275.00/hour is comparable to the rates charged by attorneys with his experience 

practicing in New York City. Mr. Maximov also submits that he has reviewed his time 

records and has excluded any excessive, redundant or otherwise unnecessary hours and that 

no time was billed for support staff, including time spent by law clerks performing various 

research tasks. Finally, he submits a "Breakdown of Legal Billing" which provides the dates 

that work was done, the nature of the work done, and the length oftime spent on each task. It 

also demonstrates that he worked a total of 16.5 hours on this matter, which were reasonably 

expended, according to Mr. Maximov. 

Courts are to use the prevailing hourly rate in the community in determining whether 

an attorney's hourly rate is reasonable. Blum v. Stenson, 465 U.S. 886, 104 S. Ct. 1541 
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(1984 ). The Second Circuit has held that the relevant "community" is the district where the 

district court sits. Polk v. N.Y. State Dep't ofCorr. Servs., 722 F.2d 23 (2d Cir. 1983). The 

hourly rates customarily awarded by courts in this district in FDCP A cases range from $200 

to $250. See Crapanzano v. Nations Recovery Ctr .. Inc., 11-CV-1008, 2011 U.S. Dist. 

LEXIS 76759, at *5-6 (E.D.N.Y. 2011) (concurring with this Court's conclusion in Vagenos 

v. LDG Fin. Servs. LLC. No. 09-CV-2672, 2010 U.S. Dist. LEXIS 145002 (E.D.N.Y. Jul. 20, 

2000), that $250 is a reasonably hourly rate for FDCPA attorney in this district); Pinkham v. 

Prof! Claims Bureau, Inc., 367 F. Supp.2d 338 (E.D.N.Y. 2005) (awarding counsel an hourly 

rate of$250 in an FDCPA case); Sparkman v. Zwicker & Assocs. P.C., No. 04-CV-1143, 

2006 WL 463939, at *1 (E.D.N.Y. Feb. 27, 2006) (noting that "district courts in this circuit 

have awarded attorney's fees at rates ranging from $200 to $250 per hour for experienced 

attorneys in FDCP A cases" and awarding attorney an hourly rate of $200). 

However, in addition to considering the hourly rates employed in the district in which 

the reviewing court sits, courts are to also consider the following case-specific factors in 

determining the reasonable hourly rate, and in deciding whether further adjustment is 

required: 

(!)the time and labor required; (2) the novelty and difficulty ofthe questions; (3) 
the level of skill required to perform the legal service properly; ( 4) the preclusion 
of employment by the attorney due to acceptance of the case; (5) the attorney's 
customary hourly rate; (6) whether the fee is fixed or contingent; (7) the time 
limitations imposed by the client or the circumstances; (8) the amount involved in 
the case and the results obtained; (9) the experience, reputation, and ability of the 
attorneys; (I 0) the "undesirability" of the case; (11) the nature and length of the 
professional relationship with the client; and (12) awards in similar cases. 

Arbor Hill Concerned Citizens Neighborhood Ass'n v. Cntv. of Albany, 493 F.3d 110, 112 

114 n.J (2d Cir. 2007) (citations omitted). 
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The burden is on the party moving for attorney's fees to justify the hourly rate sought. 

Hensley v. Eckerhart, 461 U.S. 424,437, 103 S. Ct. 1933 (1983). The Court finds that Mr. 

Maximov has not met this burden. First of all, this was about as simple an FDCPA case as 

there is and, therefore, the level of skill required to perform the legal service properly was not 

very high. Second, Mr. Maximov has only been in practice less than four years and his lack 

of experience was apparent at times. For example, Mr. Maximov included in plaintiff's 

complaint pages of quotations, citations and discussions of case law (specifically, paragraph 

12, which is about three pages long), suggesting that plaintiff's counsel is unaware of the 

difference between a complaint and a brief. Further evidence of that are the factual 

statements in his brief in support of this motion which appear nowhere in evidentiary form. In 

addition, Mr. Maximov apparently copied and pasted that section of plaintiff's complaint in 

plaintiff's memorandum in support of his motion for default judgment, demonstrating a lack 

of new effort in drafting the memorandum. For these reasons, the Court concludes that the 

hourly rate charged by plaintiff's attorney of$275 is unreasonable and shall reduce the rate to 

$225 for purposes of calculating attorney's fees. 

The Court has analyzed Mr. Maximov's time entries line by line to determine the 

reasonableness of the work performed. Mr. Maximov claims that on August 24, 2012, he 

spent half an hour on a "telephone call to defendant." This entry was made twice on his 

"Breakdown of Legal Billing" sheet. The Court finds the duplicate entry to be an error and 

will reduce the hours accordingly. Additionally, the Court sees no reason why leaving a 

message on defendant's machine-as Mr. Maximov explained he did in a letter to the Court 

dated August 24, 2012 - should have taken half an hour. The Court will only allow .1 of the 

.5 hours claimed on this activity. Similarly, plaintiff's counsel claims he spent half an hour on 
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September 21, 2012 and .3 hours on October 4, 2012 on "telephone call[s] with defendant." 

However, on both dates, Mr. Maximov submitted letters to the Court explaining that he was 

unable to reach defendant and that his messages went unanswered. Again, the Court cannot 

understand why leaving a message on two separate days took .5 hours and .3 hours 

respectively, and will reduce each time entry to .1 hours. 

In connection with the preparation of plaintiff's default judgment papers, Mr. 

Maximov billed 3.0 hours. As noted earlier, an entire section of plaintiff's default judgment 

papers was lifted from plaintiff's complaint. Since it would not be appropriate to award Mr. 

Maximov fees for both the complaint and the memorandum, the Court will reduce the hours 

Mr. Maximov billed for preparation of the default judgment papers from 3.0 to 1.5 hours. 

In total, the Court finds that the lodestar amount here is $3,037.50 (encompassing 13.5 

hours of work at $225.00 per hour). The Court concludes that this amount is reasonable and 

thus declines to adjust the lodestar upward or downward. See Kapoor, 269 F. Supp. 2d at 412 

(noting that a strong presumption exists that the lodestar figure represents a reasonable fee). 

The Court also awards plaintiff's requested costs of$425.00. 

The Court hereby directs the Clerk to enter default judgment for the plaintiff in the 

amount of$3,962.50, representing $500.00 in statutory damages, $3,037.50 in attorney's fees, 

and $4 25.00 in costs. 

SO ORDERED. 

Dated: Brooklyn, New York 
November 5, 2012 
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