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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
ERIC DONEGAN, :

Plaintiff,

: OPINION AND ORDER
-against : 15-CV-00655(DLlI)

CAROLYN W. COLVIN, :
Acting Commissioner of Social Security, :

Defendant. :
________________________________________________________________ X

DORA L. IRIZARRY, Chief United States District Judge:

On December 7, 2011, Plaintiff Eric Donegan (“Plaintiff’) filed an application for
Supplemental Security Income (“SSltiinder the Social Security Act (the “Act”plleging
disability dueto bilateral ankle injuries, left knee problems, and depressi®ae Certified
AdministrativeRecord (“R.”), Dkt. Entry No. 1&t 26, 14550, 169. Plairtiff's application was
denied,d. at 8285, and he requested a hearing on April 11, 2Qd2at 8688. On June 4, 2013,
Plaintiff testified in a hearing before Administrative Law Judge Hilton R. Mitleg(ALJ"). 1d.
at 5874. On June 19, 2013, the ALJ issued a decision concluding that Plaintiff was not disabled
within the meaning of the Actid. at 2341. On December 12, 2014, the Appeals Council denied
Plaintiff's request for review, thereby making the ALJ's decision the Cosiomer’s final
decision. Id. at 1-7.

Plaintiff filed the instant appeal seeking judicial review of the degfiakenefts pursuant
to 42 U.S.C. 8§ 405(g)SeeComplairt (“Compl.”), Dkt. Entry No. 1. Pursuant to Rule 12(c) of
the Federal Rules of Civil Procedure, Plaintiff moved for judgment on the pleadirigsgsee
reversalof the Commissioner’s decision and remand solely for calculation and awarding of

benefits SeeMem. of Law in Supp. of Pl.’s Mot. for J. on the Pleadings (“Pl. Mem.”), Bhitry
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No. 15. Alternatively, Plaintiff seeks the decision of the Commissioner be relargbthe matter
remanded for aew hearing and decisiond. The Commissionecrossmovedfor judgment on
the pleadingseeking affirmace of the denial of benefitsSeeMem. of Law in Supp. of Def.’s
Mot. for J. on the Pleadings (“Def. Mem.”), Dkt. Entry No. 1IFor the reasons set forth below,
the Commissioner’s crosaotion for judgment on the pleadings is grantBthintiff’s motion for
judgment on the pleadings is denied and this appeal is dismissed.
BACKGROUND'*!

I.  Non-Medical and SelfReported Evidence

Plaintiff was born in 1971 and was 40 years old at the time he applied for SSI. R. at 145.
He had less than a high school level educatidnat 68. Hetestified that hevorkedparttime for
three hours a day in 2012 but wasminated Id. at 6£62. Otherwise, he had natherpast work
experienceld. at 36, 62.

In afunction report datedanuary 7, 2012;ompleted in connection with his application,
Plaintiff reported that he experienced chronic pain, insomnia, and nightnidres 18292. He
cleaned, ironed, and watered plants without assistntelid not prepare his own mealsl. at
183-84. He went outside three to four times a week, was capable of going outside alone, and
shopped for clothing and food in storekl. at 18485. Plaintiff reported needing no help or
reminders to take care of personal needs and grooming or to take his meditétiah183.
Plaintiff reported that he was unable to stand for certain periods of time andtitigtdo much
weight, standing, and walking caused ankle and leg paimat 184, 187. He furtheeportedhat

climbing stairs was painful and that he was unable to kneel or squat because one otamiatys

! Havingthoroughly and carefully reviewed the administrative record, the Gadg the Commissioner’s factual
backgroundaccurately represents the relevant portions of said record. Accordmgfg|lowing background is
taken substantially from the background section of the Commisssdméef, except as otherwise indicated.



bend. Id. at 187. He used a wheelchair, brace, and crutches and was unable to walk without
needing to restld. at 188.

Plaintiff testified ata June 2013 administrative hearing that he had not worked prior to his
injury in 2011 because of depressidd. at 62. Plaintiff testified that he had used marijuana and
cocaine in previous yearsutdid not believe that they caused his depression or mood swihgs.
at 66. Healsotestified that contrary to his doctorgredictions,he did not make a full recovery
in his ankledy January 2013andhe couldnot use his ankles and experienced daily p&inat
62. He testified that he could not sit for too long and could not work because his pain medication
made hindrowsy. Id. at 63. Plaintiff reported that he could not lift or carry more than five pounds
while standing andising his caneld. at 6364. He claimed that he could not stand up long enough
to cook, clean, or wash laundry and could only stand for ten to fifteen minutes before he had to sit
due to pain, sit for twenty to thirty minutes before needing to stretch his legsadntbmabout
eighty to one hundred feeld. at 67#68. On a typical day, heat andvatched television or surfed
the Internet.ld. at 67.

Melissa Fass Karlin, a vocational &xp testified at Plaintiff's hearingd. at 7074, 126.

The ALJ asked whether there wa®rk that a hypothetical individual with Plaintiff's age,
vocational background, amdsidualfunctional @pacity (RFC’) could perform.ld. at 71. Ms.

Karlin responded that the hypothetical individual would be able to perform unskiltezhtaey

work as a surveillance systems moniteith 465 suchjobs existing locally, order dle, with

18,929 jobs existing nationally and 628 jobs locally, and addresser, with 19,400 jobs existing

nationally al 1,083 jobs locallyld. at 7172.



[I.  Medical Evidence
a. Medical EvidencePrior to December 7, 2011 %Sl Application Date)

On November 18, 2011, Plaintiff complained of a bilateral ankle injury with severe pain
and lower back pain during a visit to Stakgland Physician Rictice.ld. 224-25, 7034. Plaintiff
reported to nurse practitionéiNP’) Toni Jean Ferrara that he had jumpderee anddnded on
his feet three days earlield. He had sought emergency roohtER”) treatment for pain and
swelling in both ankles and was told that aray was negativeld. NP Ferrara observed swelling
and severe pain with motion in Plaintiff's ankles without mot@emsory deficitsld. NP Ferrara
spoke with an attending physician at the RichmdndversityMedical Center‘Richmond”) ER,
who informed her that Plaintiff's-kay confirmedbilateral calcaneal fracturedd. NP Ferrara
referred him back to the Richmond ERI.

On the same dayt ¢he ER, Plaintiff complained of constant, a@diating pain in his
heels. Id. at 244. Upon examinationgeneral surgeon Feroze Bhan, M.D., observed bilateral
ankle swellingworse on the left side, and noted that Plaintiff's dorsalis pedis and postaab
pulses werdlifficult to palpate dueo edema, but that Plaintiff had gooapdlary refill over the
toes.ld. Dr. Khan also noted Plaintiff's reported history of a f&dl. A CT-scan showed bilateral
comminuted fractures of the calcaneal bons. Plaintiff reportecthat his pain leel was5 out
of 10 and complained that pain was constant exacerbated by movemenid. Dr. Kahn
diagnosed bilateral calcaneal fractures mbmmended orthopedic and podiatry cotadans.
Id.

Podiatrist Michael Piccare]lM.D., examined Plairff at the ER and noted that his lower
extremity pulses were faintly palpable due to edema, his heels were tender patiomahndis

left foot was internally rotatedd. at247. Dr. Piccarellidiagnosed bilateral comminutedicaneal



fractures. He applied compression dressings and noted that surgery could petfbened until
the swelling had decreasedHe ordered Plaintiff to remain nemeight bearing.ld. Because
urinary drug screening tested positive for cocaine, Dr. Piccaralreef Plantiff for smoking and
drug cessation counseling with a consulting psychiatiistat 246.

On November 21 and December 1, 2011, Dr. Piccarelli performed open reduietioal
fixation (*ORIF’) to repair Plaintiffs right and left foot fracturedd. at 23233, 23435, 29495,
323-24. Dr. Piccarelli directed nomweight bearing status amdevation of both feetld.

On December 5, 2011, Plaintiff was transferred from Richmond to Staten Islaad Car
Center {SICC’) for shortterm rehabilitation.ld. at 228,341. Discharge diagnoses were bilateral
calcaneal fractures and cocaine abWaintiff was taking Dilaudid 4 mg, Colace 50 mignbien
5 mg, and Lovenox 40 units subcutaneously daily at the time of discHdrge228.

Plaintiff was evaluatedior physical therapy“PT’) and occupational therapyQT”) at
SICCon December 5 and 6, 2011, and determined to be a candidate for restoratideaD384,
593. OT was discontinued on December 13, due to Plaintiff sweight bearing statusld. at
594-95.

b. Medical Evidence On or After December 7, 2011 (SSI Application Date)

After the filing of his SSI application, Plaintiff saw podiatrist Dfuda? at SICC
postoperatively on Decembe2,12011, who noted that Plaintiff had médlema in his right fat.
Id. at 602. Dr. Kudadiagnosed bilateral calcaneal fractures and ordered bilateagtkxId.

On DecembeR0, 2011, Plaintiff had a pain management evaluation with Dr. SHagtiro

SICC. Id. at 603. Plaintiff complained of bilateral heel pain with difficulty walking and

2 Dr. Kuda'’s full name is not listed on tikensultation report
Spr. Shapiro’s full name is not listed on the consultation report.



performing activities of daily living.Id. Dr. Shapiro observed decreased range of motion in
Plaintiff's ankles and added Nucynta to Plaintiff's medication reginién.

X-raysdated December 27, 2011 of both feet and hesisodstrated status post bilateral
ORIF of calcaneal fractures with hardware intddt.at574. Dr. Piccarelli reexamined Plaintiff
on December 28, 2011 and found full range of motion in Plaintiff's right lower extremdy
edema in his left legld. at 604. He reommended that Plaintiff beginTHor his right foot and
remain nonweight bearing in a wheelchaild.

Plaintiff saw Dr. Piccarelli for a follow up on January 16, 200®.at 297. Dr. Piccarelli
noted that Plaintiff was inw&heelchair, wearing bilateral fracture boots, and “doing well” with no
reported pain.Id. at 297-98, 314-15.Dr. Piccarelli observed minimal edema and full range of
motion inPlaintiff's right foot, and some limitations of motion in his left foéd. Dr. Piccarelli
recommended that Plaintiff continue using a wheelchair, wear controllegl rakion boots, and
beginPT to improve range of motion and strength in his loadremities. Id. In a letter dated
the same day, Dr. Piccarelli reported tRaéintiff was expected to return to full activity in
November 20121d. at 258.

X-rays dated January 26, 20@2both heels demonstrated status post bilateRilF of
calcaneal fractures with hardware intald. at 575,577. X+ays of both calcanei on Felary 3
2012revealed intact hardware, osteopenia, and no evidence of acute fdattureity. Id. at 309,
322, 572.

Dr. Piccarelli examined Rintiff on February 6, 2012Id. at 299300, 316-17, 321see
alsold. at612. Dr. Piccaelli reviewed Plaintiff's xraysand reports andoted goodalignment
and consolidationld. at 299. He observed full range of motion in the rigdg with no pain or

edemaand recommended that plaintiff start bearing weight on the right|erated. Id. at 299,



321. Dr. Piccarellirecommended neweight bearing status on the lefith the boot and physical
therapy for left foot rang of motion and pain controld.

At a February 13, 2012 followp appointment, Dr. Piccarelli noted that Plaintifiight
foot was stable with the boahd that his left foot still exhibited swelling, stiffness, distomfort.
Id. at 30202, 31819, 325. Dr. Piccarelli recommended PT apcescribed Percocédr pain. Id.
He advised that Plaintiff bear weight on his right foot with a caae.

On February 14 and 15, 2012, Plaintiff was assessed for PT at SICC duabngamality
andwasordered to receive PT at least five times per week for four conseagteles. 1d. at 399-
400, 589. On February 162012, Plaintiff was ordered to discontinue use of the bpoiceed
with weight bearingn his right side, and begin PT on his left folat. at 401.

A February 27, 2012 SICC progress note indictttatiPlaintiff's pain was weltontrolled
with pain medtaton. Id. at 371. Plaintiff was discharged on March 6, adviseduge crutches
andperform hisPT exercises, and follow up with his doctor regardiveightbearingstatus. Id.
at342-47, 407.He was able to eat, walk, dress, shower, and movefezhtio chaior standing
without assistancegd. at 345 ard did not have significant painld. at407. A SICC,internist
Sangita PargbM.D., prescribed Peocetto be taken every 6 hours as needed,at 353,
Trazodone 25 mdd. at 354-55 ColaceId. at 356 Klonopin,Id. at 357, and Ambierid. at 358,
which were contiued upon Plaintiff's dischargéd. at 344.

Plaintiff returned to Staten Island Physician Practice on March 7, 2012, coimgplaf
bilateral ankle pain that was ratécut of 10 in severity, was ngadiating, achingandsharp
and hatcauseddecreased mobility, limping, swielg, and tendernesdd. at 70507. He denied
bone ojfjoint symptoms, muscle weakness, bruising, crepitus, locking, or numbdeg¥ysician

Assistant (PA”) EsherHannan examined Plaintiind found chronic exa, wellhealed scars,



decreased range afiotion, and some tenderneskl. She assessed status post bilateral ankle
surgery with bilaterathronic foot pain. Plaintiff requested stronger pain medicateomd was
referred to pairmanagementid.

Mahendra Misra, M.D performed a consultative examination on March 15, 20d2at
267-70.Dr. Misra noted that Plaintifivasincarcerated from 2008 until 20lindewentleft knee
surgery, and had a history of bipolar disordel.at 267-68. Plaintiff complained otonstant left
ankle pain, aggravated by standing and walking, left ankle instability, andsseetimg. Id. He
also complained of similar, but less seyesgmptoms in his right ankleld. Dr. Misra noted
Plaintiff's anklesurgery and hardware insertiand that he was waiting tget bracesld. at 267.
Plaintiff reported that he could stand for teminutesat a time, perfornpersonal hygiene, sit for
prolonged periods, walk orealf block ata time, and lift up téen pounds.ld. at 268. Dr. Misra
alsonoted that Plaintiff had taken public transportation toetkeam. 1d.

Dr. Misraobservedhat Plaintiff ordinarily used a prescribed cane to walt abserved
thathe was only able to take a few short stejos.at 269. Plaintiff was able to perform hewd-
toe walking,but unable to do heel walking, toe walking, or squattilng. Plaintiff exhibited full
range of motion in his cervical spine and upper limbs and was able to get on and off.aldouc
His ankle joint movements were restricted; there was no evidence of motmsorysdeficits in
Plaintiff's extremities. Id. Deep tendon reflexes in dimbs were normal and equal bilaterally,
and there was no atrophyd. Straightleg raising was performed to eighdggrees bilaterally,
with some restriction caused by pain and spasm in the hamstring miasdl. Misra diagnosed
status posfracture bilateral calcaneus and ORIF with hardware internal derangeltiesut270.
Sheopined that Plaintiff had not recovered completely and woatdbe able to perform any job

that required prolonged standing, walking, crouching, climbing, crawling, lifting, nmllor



pushing. Id.

On March 26, 2012, Dr. Piccarelli noted that Plaintiff's right foot was stabdleat 304.
He referred Plaintiff to pain management and recommended that he ressacalptiherapy.id.
Dr. Piccarelli provided a lettetated April 11, 2012, stating that Plaintiff was status post bilateral
calcaneal fractures and attendimgdpabilitation.1d. at 293. Dr. Piccarelli anticipated th&tlaintiff
would fully recover by January 2018d.

On May 11 and 14, 2012, Plaintiff tadl Staten Island Physician Practice to requestila
of his Percocet prescription due to paitd. at 711,712. Plaintiff returned to Staten Island
Physician Practicen May 15 in a third attempt to refill his pain medicatidd. at 713. He was
seen by PAEyal Schwartzmannyho assessed chronic foot pain, prescribed Ultram, and referred
Plaintiff to a pain managemespecialist fo further evaluation.ld. at 714 Plaintiff returned to
Staten Island Physician Practioa May 17, 2012vith complaints of ankle painld. at 717
Internist BruceBerman M.D., examined Plaintiff andoted bilateral anklewelling, tenderness,
and decreased range of motiolal. at 718. The doctor prescribeBercocet Gng, and referred
Plaintiff to osteopath Don Pirragli&1.D., for a physiaty consultation.Id. at 719.

On June 1 and 4, 201Rlaintiff again called Staten Island Physician Practice to request a
refill of his Percocet prescription and an increase in dosage to 10dm&f. 723-24. On June 5,
Plaintiff called the officeto ask why he had received a prescription for Percocet 5 mg and not 10
mg. Id. at725. On June 22, Plaintiff called the office again to request a Percocet lekfait 726.

Plaintiff saw Dr. Piccarelli on July 23, 2012 and complained of pain and stiffnesdeft his
foot. Id. at 306 Dr. Piccarelli noted that Plaintiff had not gone for physical therapy $irsce
discharge from SIC@nd was not wearing his ani@ot orthotic braceld. He observed Plaintiff

ambulate well into the room without assistanég. at 307. Dr. Piccarelli found poorange of



motion in Plaintiff's left ankle and fair raegof motion in his right ankleld. He recommended
that Plaintiff use thanklefoot orthotc brace for his left foot and restart physical therapy, lead
cautioned that he might have missed the opportunity to recover-&@airange of motion in his
left leg. Id.

Plaintiff returned to Staten Island Physician Practice on July 24, 2012 centinued
complaints of ankle painld. at 727-30. Upon examinationinternistMaureen KelleherM.D.,
noted greatelimitations of motion in Plaintifg left ankle than his rightld. at 728. Dr. Kelleher
recommendedrthopedic and surgical +&aminaion of Plaintiff's ankles and prepared a drug
contract anaeferral for a urine drug screeid. at 728-29, 732, 737.

On August 20, August 23, and September 11, 2012, Plaintiff called StatenRblgsidian
Practice to request a refill of his Percocet prescriptidnat 735, 738,739. On September 10,
2012, Plaintiff underwent a drug screening, which was negaldiaat 765. Plaintiff returned to
Staten Island Physician Practice on September 14, 2012 for a refill Bétuscet precription.
Id. at 740 Dr. Kelleher noted that Plaintiff complained of more paihigright leg than his left,
although she observed a full range of motion in both ankles with miizess and sensatiomd.
at740. She relayed that Plaintifferthopedist had offered to perfornfusion, but Plaintiff wanted
to wait. Id. Dr. Kelleher refilled Plaintf's Percocet prescriptionld. at 741. Bilateral ankle x
rays performed on September 24, 2@t2Staten Island Physician Practice revealed qutea
fracture,intact ankle joints, and fixation of the calcaneus bilaterdtlyat 771.

In a letterdated Septembet4, 2012 Dr. Kelleher statd that Plaintiff continued to
experienceaesidual pain in his ankles and walked with calte.at 744. The letter further stated
that Plaintiff's pain medication provided only minimal relief anelwas consulting with an

orthopedist regarding the possibility of fusion surgddy. The letter concluded that Plaintiff was

10



not able to work at that timdd.

On October 10 and October 15, 20BRBintiff againcalled Staten Island Physician Practice
to request aefill of his Percocet prescriptiorid. at 745-46. He saw Dr. Kelleheron October 22
2012with complaints of bilateral calcaneal paild. at 747. Dr. Kelleher examined Plaintiff and
documented his complaints of calcaneal pain upon palpatioat 748. She referred Plaintiff to
his original surgeon, renewed his Percocet prescription, and ordered a drag ktrate/48-49.
The drugscreen resulif available, was noh the Certified Administrative Recorddn November
21 and December 18, 201and on January 9, 2013, Plaintiff called Staten Island Physician
Practiceto request a refill of his Percocet prescriptidoh. at 752-54.

OnFebruary 12, 2013Rlaintiff went to theDr. Kelleherwith complaintsof chronic pain.
Id. at 755-58. Dr. Kelleher noted limited range of motion in both ankles upon examinatidn
advised Plaintiff to get-xays and return to his podiatrigd. at 756. The recordcontains a second
letter by Dr. Kelleher dated February 12, 2013, statiagPlaintiffexperienced chronic pain when
he walked could not stand for more thteu@nty minutes and couldot perform any job activities.
Id. at 760. She further noted that Plaintiff might need acaddmeip getting a general educational
development (GED") certificate. Id.

On March 5, 2013, Plaintiff underwent another drug screening, which was neddtiae.
766. On March 11 and April 9, 2013, Plaintiff called Staten Island Physician Practieguest
refill of his Percocet prescriptiorid. at 761, 764.

Dr. Kellehercompleted a Multiple Impairment QuestionnaieedMay 10, 2013.1d. at
775-82. Sheeported seeing Plaintiff on a monthly basis for severe ankle pain and noted that he
experiencegain to palpation, trouble walking, and constant pain while walkldgat 775-77.

She opined thalaintiff could continuously sit for up to three hours and standalk for zerao

11



onehours in an eighhour day.Id. at 777. She also reported that it would be neegyg for Plaintiff
not to stand owalk continuously in a work settingld. at 778. Dr. Kelleher further concluded
that Plaintiff couldnever lift or carry any weightd., and he could not perform a fuiilme
competitive job thatequired activity on a sustained basld. at 780. She opined that Plaintiff
likely would be absenfrom work more than three times a month and that he was unable to work.
Id. at 780-81.
[I. Evidence Submitted to Appeals Council After ALJ Decision

Plaintiff proffered to the Appeals Council a November 10, 2013 report by Dr. Kelleher
at10. The physician stated Plaintiff had chronic pain in his heels, especiady whlking, and
that he was incapable of performing any form of competitivetia work. Id. She opined that
hewas limited to sittindor up to three hours and walking or standing for less than one hour in an
eighthour workday. Id. She further opined that Plaintiff could not push, pull, kneel, bend, or
stoop, and that his pain, fatigue, and other symptoms were severe enough to caedtetly
with his attention and concentrationd. She stated that a Multiple Impairment Questionnaire
datedMay 10, 2013 remainedccurate to dateld.

DISCUSSION

. Standard of Review

Unsuccessful claimants seekirdjsability benefits under the Act magppeal the
Commissioner’s decision ®eekng judicial review antbringing an action in federal district court
“within sixty days after the mailing . . . of notice of such decision or within suthefiutime as
the Commissioner of Social Security may allowd2 U.S.C. § 405(g) In reviewing the final
determination of the Commissioner, a district courist determine whether the correct legal

standards were applied and whether substantial evidence supports tlendedee Zabala v.
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Astrue 595 F.3d 402, 408 (2d Cir. 201&®¢haal v. Apfell34 F3d 496, 501 (2d Cir. 1998)he
former determination requires the court to ask whether “the claimant has Hbldemfung under
the [Commissioner’s] regulations and ascordance with the beneficent purposes of the Act.”
Echevarriav. Sec’y of Health & Human Seré85 F.2d 751, 755 (2d Cir. 1982) (internal citations
omitted). The latter determination requires the court to ask whether thedesisupported by
“such relevant evidence as a reasonable mind might accept as adequate to sugpduisaon.”
Richardson v. Perale<l02 U.S. 389, 401 (1971) (quoti@pnsol. Edison Co. v. N.L.R,BB05
U.S. 197, 229 (1938) seeSchaal 134 F.3d at 5Q1 If the district court finds that there is
substantial evidence supporting both the claimant’s and Commissioner’s positiast rute for
the Commissioner, as that position is based on the factfinder's determinalston v. Sullivan
904 F.2d 122, 126 (2d Cir. 1990) (internal citations omittseBalsoDeChirico v. Callahan134
F.3d 1177, 1182 (2d Cir. 1998) (affirming Commissioner’s decision where substantial evidence
supported either side).

The district court is empowered “to enter, upon the pleadings and transcript @efaha, r
a judgment affming, modifying, or reversing the decision of the Commissioner of Social
Security, with or without remanding the cause for a rehearing.” 42 U.S.C. § 405(g).aAdrbsn
the court for further proceedings is appropriate when “the Commissionéailealto provide a
full and fair hearing, to make explicit findings, or to have correctly applied theegulations.”
Manago v. Barnhart321 F. Supp. 2d 559, 568 (E.D.N.Y. 20@4#ernal citations omitted) A
remand to the Commissioner alsoappropria¢ “[w]here there are gaps in the administrative
record.” Rosa v. Callahan168 F.3d 72, 83 (2d Cir. 1999) (quotiBgbolewski v. Apfed85 F.

Supp. 300, 314 (E.D.N.Y. 1997))Unlike judgesin trial, ALJs have a duty to “affirmatively
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develop the record in light of the essentially +aalversarial nature of the benefits proceedings.”
Tejada v. Apfell67 F.3d 770, 774 (2d Cir. 1999) (quotations omitted).
B. Disability Claims

To receive disability benefits, claimants must be disabled within the meaning Aétthe
Seed2 U.S.C. 88 423(ajd). Claimants establish disability status by demonstrating an “inability
to engage in any substantial gainful activity by reason of any meddtkrminable physicalr
mental impairment . . . which has lasted or can be expected to last for a continuous period of not
less than 12 months.” 42 U.S.€8 423(d)(1)(A), 1382c(a)(3)(A) Further, the claimant’s
impairment must have been of such severity that she is unable to do her previous work or,
considering her age, education, and work experience, she could not have engaged in any other kind
of substantial gainful work that exists in the national economy. 42 U.S.C. § 1382c(p)[@)B
claimant bears the initial burdeof proving disability status by presentirignedical signs and
findings, established by medically acceptable clinical or laboratogndsiic techniquesyhich
show the existence of a medical impairment that results from anatomical, physiplogica
psychological abnormalities which could reasonably be expected to produce the pdiaror ot
symptoms allegédand whichHeads to theoncluson that the individual hasdisability 42 U.S.C.
88 423(d)(5)(A) 1382c(a)(3)(A), (D)see also Carroll v. Secgf Health & Human Servs705
F.2d 638, 642 (2d Cir. 1983).

ALJs must adhere to a five-step inquiry to determine whether a claimasaldedi under
the Social Security Acts set forth in 20 C.F.R. 88 404.1520 4i6.920 The inquiry ends at
the earliest step at whiche ALJdeterming that the claimant is either disabled or not disabled.
First, the claimant is not disabled if she is working and performing “sutbatgainful activity.”

20 C.F.R. 88 404.1520(b), 416.920(b). Second, thé @onsiders whether the claimant has a
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“severe impairment,” withdueference to age, education, amork experience. Impairments are
“severe”if they significantly limit a claimant’s physical or mental ability to conduct basi& wo
activities. If the daimant does not have a severe impairment, she is not disabled. 20 C.F.R. 8§
404.1520(c), 416.920(c). Third, the ALJ will find the claimant disabled if her impairmem$ mee
or equals an impairment listed in 20 C.F.R. § 404, Subpakppendix 1. See20 C.F.R. 88
404.1520(d), 416.920(d).

If the claimant does not have a listed impairment, the ALJ maKesliag about the
claimant’'sRFCin steps four and five. 20 C.F.R. 88 404.1520(e), 416.926¢the fourth step,
the claimant is not disabled if shessesses the REQ perform past relevant work. 20 C.F.R. 88
404.1520(f), 416.920(f)RFC is defined in the applicable regulations as “the most [the claimant]
can still do despiteher] limitations.” 20 C.F.R. § 404.1545(a)(1)To determine RFC, the ALJ
makes a “function by function assessment of the claimant's ability to sit, stalkd lift, carry,
push, pull, reach, handle, stoop, or crouch. ” Sobolewski v. ApfeB85 F.Supp. 300, 39
(E.D.N.Y. 1997). The results of this assessment determine the claimant's ability to perform the
exertional demands of sustained work and may be categorized as sedightargedium heavy,
or very heavy. 20 C.F.R. § 404.1567.

Finally, at the fifth step, the ALXonsidersfactors such as age, educafi@md work
experiencalongside her RFC tdetermine whether the chaant could adjust to other work that
existsin the national economy. If the claimant could make such an adjusshemstnot disabled.

20 C.F.R. 88 404.1520(g), 416.920(g). At this fisigp, the burden shifts to the Commissioner
to demonstrate that the claimant could perform other w8eée Draegert v. Barnhar811 F3d

468, 472 (2d Cir. 2002) (citinGarroll, 705 F.2d at 642).

15


https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=20CFRPT404SUBPTPAPP1&originatingDoc=I79ccaaac797b11e196ddf76f9be2cc49&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

C. The ALJ'’s Decision

On June 19, 2013, the ALJ issued a decision denying Plardiffimsand concluding that
Plaintiff was not disabled within the meaning of the. ARt at 2341. The ALJ followed the five
step procedure in making his debtenation Id. at 31. First, the ALJ determined that Plaintiff had
not engaged in substantial gainful activity since his application dated December 7lR@128.
Secondthe ALJ found the following severe impairments: fractured ankles bilatstatlys post
open reduction internal fixation surgeries, impulse control disorder, antiscaoatieli, mild to
moderate dysthymic disorder, and substance addiction diséddérhird, the ALJ concluded that
Plaintiff did not havampairments, in combation or individually,thatmeet or medically equal
the criteria of any listed impairment in 20 C.F.R. Part 404, Subpart P, Appenidixat.29.

Fourth the ALJ found that Plaintiff could perform sedentary waskdefinedy 20 C.F.R.
8 416.967(a)with the physical limitationthatheuse a handheld assistive device for ambulation
and that he never operate foot controls with his lower extremittesat 31. The ALJheldthat
Plaintiff should be limited to simple, routine, and repetitive tasksctrabe explained and would
involve only occasional changes in routine unskilled or eetrgl work. Id. The ALJ found that,
though the Plaintiff's medically determinable impairmeeissonably coule expected to cause
some of his alleged symptoms, not all the allegations could be found to be credilde.32.
Specifically, the ALJ found that Plaintiff's statements conirey the intensity, persistence, and
limiting effects of his symptoms were not credible to the extent thgtwikee inconsistent with
the objective medical evidence and his own stateméahtat 3233. As toDr. Kelleher, the ALJ
gavethe doctor’s opiion little weight. Id. at 35. Further, the ALJ citetb the Plaintiff's reported
activities on the record and in his testimony as an indication that he would be abttotm pe

sedentary activitiesld.
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Fifth, consideringPlaintiff's age education, wrk experience, ahRFC, the ALJ found
that there are jobs that exist in significant nunsbar the national economy thBRtaintiff can
perform such as surveillance systems monitor, addressor, and orderldleak3637.

Thus the ALJ concluded Plaintiff was not disabled. R. at 37. The ALJ’s decision became
the Commissioner’s final decision when the Appeals Council denied Plaintgtiesefor review.

Id. at 1-7.
D. Analysis

Plaintiff moves for judgment on the pleadingseking reversal of the denial of benedits
the grounds that thALJ failed to applyproperlythe treating physician rule evaluating Dr.
Kelleher’s opinionandfailed toevaluateproperlyPlaintiff's credibility. SeePl. Mem.at 1220.

The Commissiner crosanoves for judgment on the pleadingegking affirmance of the denial
of Plaintiff's SSI benefits on the grountsat the factual findings are supported by substantial
evidenceand that the ALJ properlyetermined that Plaintiff was not disahlegiee generallipef.
Mem. Upon review of the record, the Court finds that the ALJ applied the correct lagddsta
and substantial evidence supports his decision.

1. Unchallenged Findings

The ALJ’s findings as to steps one, two and three are unchaller@gsel.generallyl.
Mem. Upon a review of the record, the Court concludes that the ALJ’s findings at steps one
through three are supported by substantial evidence.

2. Plaintiff's RFC

The ALJ found that Plaintiff retained the RFC to perfe@dentary work as defined in 20

C.F.R. § 416.967(awith limitations R. at 31. “®dentary work” is defined dsllows:

Sedentary work involves lifting no more than 10 pounds at a time and ocasldting
or carrying articles like docket files, ledgers, and smalktodithough a sedentary job is
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defined as one which involves sitting, a certain amount of walking and standingns oft

necessary in carrying out job duties. Jobs are sedentaaiking and standing are required

occasionally and other sedentary criteria are met.
20 C.F.R. 88 404.1567(a), 416.967(s9e alsdritles Il & XVI: Determining Capability to Do
Other Workimplications of A Residual Functional Capacity for Less Than A Full Range of
Sedentary WorkSSR 969P (S.S.A. July 2, 1996F5edentary work does not require the ability “to
sit for six unbroken hours without standing up or shifting position during a work daflbran
v. Barnhart 362 F.3d 28, 33 (2d Cir. 2004).

Plaintiff has the burden of proving that he was unable to perform sedentary ®eek.
Poupore v. Astrue566 F.3d 303, 306 (2d Cir. 2009) (explaining that at the fifth step, the
Commissioner has the “limited burden” of showing “that there is work in the naticoabmy
that the claimant can do” and that the Commissioner “need not provide additional evidémce of t
claimant’s residual functional capacity”’)An ALJ is entitled to rely on the lack of findings
regarding Plaintiff's physical limitations in assessing his capacity to pededentary workSee
Dumas v. Schweiker12 F.2d 1545, 1553 (2d Cit983) (“The Secretary is entitled to rely not
only on what the record says, but also on what it does not sdaia?)y. Shalala59 F.3d 307, 315
(2d Cir. 1995) (“[1]t was proper for the ALJ to rely on the absence of findings byphggician
concerning m@intiff' s alleged inability to sit for prolonged periods in deciding that she could
resume her work as a sewing machine opefator.

Here the ALJ correctly determined that there is no medical evidence indicating that
Plaintiff's symptoms hindered his ability to perform sedentary work, andailadtevidence in
the record supports the ALJ’'s RFC assessment. Though Plaintiff testified twatthenly stand

for ten to fifteen minutes and sit for twenty to thirty minutes, substani@dece contradietd his

testimony and warraatl the ALJ’s decision to the contrary. In 2012, psistgery and during
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treatment for his ankle fractures, Plaintiff's report stated that he did av& &ny problems
attending to his personal care needs and that he performed household activities amithaip,
such as cleaning, ironing, and watering his plaB&eR. at 18385, 273. Further, Plaintiff testified
that he went outside three to four times a week, had the ability to go outsidecalddegyerform
shopping needs by going to stores, and had the ability to manage his own findnae485. In
June 2013, Plaintiff testified that on a typical day he sat and watched televisiourfmuadtise
internet. Id. at 67. NotablythoughPlaintiff testified to needing to stand and stretch every twenty
to thirty minutes, this is not outside the definition of sedentary work as defined in 20 C.F.R. §
416.967(a). See Poupores66 F.3d at 306 (“[T]he requirement that [Plaintiff] get up andemov
around from time to time does not preclude his ability to perform sedentary work.”ALTveas
entitled to rely on this testimony regarding Plaintiff's physical limitations in hissagssent of
Plaintiff's capacity to perform sedentary woree Ventra v. Barnhart2006 WL 399458, at *1,
*6 n.13 (S.D.N.Y. Feb. 21, 2006) (holding that the ALJ was entitled to rely on Plaintiff's
testimony, even when it contradicted Plaintiff's earlier statement in his appticetimaking his
RFC assessmentl hese actiities support the ALJ’s findinthat Plaintiff's RFC enabhim to
perform sedentary work.

Substantial evidence exists in the medical records as Welst ORIF surgeryRlaintiff
reported his pain as well controlledth treatment and rehabilitan at SICC Id. at 371. Upon
his discharge from SICC, Plaintiff was able to eat, walk, dress, shower, and moveetiom
chairor standing without assistandd, at 345 ard hedid not have significant painld. at 407.
Moreover, a subsequenphysical examination of Plaintiff revealetthat while there were
“restricted movements of both ankle joints,” Plaintiff could sit for prolonged peabtse and

lift up to about ten pounddd. at 268-69.
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Thus, though Plaintiff's chronic ankle pdimits Plaintiff from standing or walkindgor
prolonged periods of timéd. at 26768, it does not undermine the ALJ’s assessment that Plaintiff
is capable of performing sedentary worKkccordingly, the Court finds thdhere issubstantial
evidence supporting the ALJ’'s RFC finding.

3. Application of Treatin g Physician Rule to theDpinion of Dr. Kelleher

Plaintiff argues that the ALJ improperly applied the treating physician rgjeimg “little
weight” to the opiniorof treating physician Dr. Kelleher arfdomeweight' on the opinionof
consultativephysician Dr. Misra.See generall?l. Mem. 1216. Plaintiff also alleges that the
ALJ failed to identify substantial evidence contradicting Dr. Kellehepmions and, istead,
improperly imposed his own judgment of necessary medical treatment in yadentflaintiff's
non-compliance with treatment recommendatiotd. at 1314. Finally, he argues that, even if
the ALJ was not required to give the treating physiciatroimg weight, the treating physician’s
opinion still was entitled to deference after full consideration of the factors in 20 C.F.R. §
416.927(c)(2)®6). Id. at 16. The Court disagrees.

An ALJ must give controlling weight to the opinion of a treafpgsician with respect to
“the nature and severity of [a claimant’s] impairment(s20 C.F.R. § 416.927(c)(25ee also
Greek v. Colvin802 F.3d 370, 375 (2d Cir. 201&er curian); Shaw v. Chater221 F.3d 126,
134 (2d Cir. 2000). A claimant’s treating physician is one “who has provided the individlual w
medical treatment or evaluation and who has or had an ongoing treatment anippgsient
relationship with the individual.”Schisler v. Bower851 F.2d 43, 46 (2d Cir. 1988). A treating
physician’s medical opinion regarding the nature and severity of a digsnrapairment is given
controlling weight when it is “welsupported by medically acceptable clinical and laboratory

diagnostic techniques, and is not inconsistent with other substantial evidence inotige€' rec
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Burgess v. Astryé37 F.3d 117, 128 (2d Cir. 2008) (quotation marks and alteration omitted).

However,“[w]hile the opinions of a treating physician deserve special respect ey . th
need not be given controlling weight where they are contradicted by othtargidd®vidence in
the record’ Lazore v. Astrue443 F. App’x 650, 652 (2d Cir. 2011) (quotiwgino v. Barnhart
312 F.3d 578, 588 (2d Cir. 2002)), such as the opinionshef medical expertsHalloran, 362
F.3dat32. Where a treating source’s opinion is not given controlling wetgatALJ must assess
several factors to determintbe proper weight accorded, including: *“(i) the frequency of
examination and the lengthature, and extent of the treatment relationship; (ii) the evidence in
support of the opinion; (iii) the opinion’s consistency with the record as a whole; andhéthex
the opinion is from a specialistClark v. Comm’r of Soc. Sed.43 F.3d 115, 11&d Cir. 1998);
see als®0 C.F.R. § 416.927(c)(dp). Some findings, including the ultimate finding of whether
a claimant is disabled and cannot work, are reserved to the Commissiartbesegfdre are never
given controlling weight. Snell v. Apfel177 F3d 128, 133 (2d Cir. 1999) (internal quotation
marks omitted). Neverthelesbe ALJ mustcomprehensively set forth hieasons for the weight
assigned to a treating physiciampinion! Greek 802 F.3d at 375 (quotation marks and alteration
omitted). A failure to provide “good reasons” for “not crediting the opinion of the claimant’s
treating physician is a ground for remandld: (quotation marks omitted). At no point is the ALJ
permitted‘to substitute his own expertise or view of the maldicoof for the treating physician's
opinion or for any competent medical opiniord.

The Courtfinds substantiatvidencan the recordhatcontradictdr. Kelleher’'s opinios.
Dr. Kelleher found that Plaintiff could not sit for more than a total of three hours igtarheiur
workday and could stand or walk only up to an hour in an #ight workday. R. at 777. The

ALJ observed thabr. Kelleher’s findingwas inconsistent with thevidence on the recomhd
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Plaintiff's own testimony regarding his daily activitietd. at 35, 67,184 The ALJfully was
entitled to weigh Dr. Kelleher’s opinicagainst the entiretgf the medical record and Plaintiff's
testimony to reach a determination as to PlaintiffFCRSeeAlston v. Sullivan904 F.2d 122, 127
(2d Cir. 1990) (findindheALJ, in his role ashe factfinder,fully is entitled to decidéhatplaintiff
could perform sedenmtawork despiteplaintiff's testimony and a medical opinion to the contrary).
When discharged from rehabilitation at SICC, Plaintiff reported being tabfgerform daily
activities such as cleaning, ironirand watering plants on his own, as well as being able to go
outside three to four times a weeR. at 184. Though Plaintiff testifieche wasno longer able to
do these things at the time of his hearing, Dr. Kelleher's opisidinwas inconsistent with
Plaintiff's testimony that he speattypical daysitting andwatching television and surfing the
internet. Id. at 67. Plaintiff also testified thatalthough he had difficulty sitting for a long period
of time, he was able to get up to stretch when he experiencedldaiithis medical evidenge
coupled with Plaintiff's testimonys sifficient to contradicDr. Kelleher’s opinion.

Additionally, the ALJ did not impose his own judgment on wlias deemed necessary
medical treatment. Plaintiff relies durgessto argue that the ALJ inappropriately criticized
Plaintiff's treatment as only including pain maeagentand notmore aggressive measures. Pl.
Mem. 1314. InBurgessthe Second Circuit vacated and remanded a denial of berefasise
an ALJ’s decision reliedin part,on hisfinding that the plaintiff's recommended treatment was
too conservativenating that there was no recommendation for “stronger pain medicatk$i’
F.3d at 130.TheBurgessALJ’s assertion that the prescribed treatment was too conservative was
in direct contradiction to th&eating physician’s explanatidior a recommended treatment
over-theeounter pain medicatioanly. Id. In Burgessthetreating physiciarstatedthat hedid

not prescribe stronger pain medication becdhseplaintiff's longterm condition onlyallowed
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for limited pain medication treatme Id. Accordingly, the ALJ's determination that the
prescribed treatment was too conservative ignored the treating physiciahtainopinion and,
instead, substituted in his own judgment as to the propriety of the treatment.

Unlike the ALJ in Burgess theALJ heredid not impose his own view on the propriety of
the treating physician’s recommended treatmefte ALJ did not criticize Plaintiff's pain
management treatmegstoo conservativeThe CourtnterpretsheALJ’s statement that Plaintiff
relied “solely on pain management without undergoing any other treatment sircte2042,” R.
at 35,to referto Plaintiff's own decision and not the decisigrof his physicias, to relyon pain
medicationalone tomitigate his symptoms Plaintiff's argumentthat the ALJ improperly
criticized Plaintiff's reliance orpain managemerdlone because “[np doctor has suggested
additioral ‘aggressive’ treatment,” PMem. 14,is flatly incorrect The recordshowsthat
Plaintiff's treatingpodiatrist Dr. Piccarelliindeed hagrescribegphysical therapyn addition to
painmedicatioron numerous occasionSeeR. at 29798, 299, 30402, 306.Therefore, the ALJ’s
critique of Plaintiff's reliance on pain medicatialonedoes not impose his own judgmentdfat
is necessary medical treatmenRather it shows a consideration tfie full record, thetreating
podiatrist’'s recommendatisrfor physical therapyand Plaintiff's decision to rejectréatment
beyond pain medic@ain to alleviate hisymptoms

Moreover, the ALJ was not required to apply the legal standard set forth in SR 82
when discrediting Dr. Kelleher’'s opinipmn part due to the Plaintiff's noncompliance with
treatment. As the Commissioner correctly ques, the requirements of SSR-B2 are not
applicable to thenstantcase. SSR 8959 provides thaan ‘individual who would otherwise be
found to be under a disability, but who fails without justifiable cause to follow treaprescribed

by a treating source which thiagency]determines can be expected to restore the individual's
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ability to work, cannoby virtue of such ‘failure’ béound to be under a disability SSR 8259.
This provision applies tthe ALJ's final determination of disability, not the determination of
weightto givea physiciafs opinion which is one of many factors considered itedmining a
claimant’s disability

The Second Circuit provide guidance orthe application of SSR 829. “SSR 8259
normally applies to a claimant’s eligibility for benefiffer a finding of disability has been made,”
and an ALJ “must provide the claimant with an opportunity to address the issue” or tHeg&s]
the ability to assert it as a reason for denying disability benesibb v. Apfel 2003 WL
23009266at *5(S.D.N.Y. Dec. 22, 2003emphasis added). @rubb, the record was unclear as
to what rolethe plaintiff's non-compliance played in the ALJ’s decision to deny benefitier
anexamination of the recorthe Grubb courtdetermined that the ALJ’s decisiarherently had
relied on the conclusion that Plaintiff had been-nompliant with treatment and diabt offer
good reasomfor such norcompliance. Id. at *7. Accordingly, the Grubb court remanded the
case reasoning thatbecause the ALJ’s decision resteéxtricablyon this conclusion, he was
obligated to meet the requirements of SSF821d. at *8. Smilarly, in Belen v. Astruewhich
Plaintiff solely relies oo supporhis argument fotheapplication of the SSR standard, the
court also found the record to beciear as to how ALJ’s statement regarding the plaintiff's-non
compliance factored into his ultimate decision of benefdsat *13 (“[T]he ALJ’'sonly comment
on Belen's alleged neoompliancedoes not make clear what role Belen's failure to take her
prescribed medication played in the ALJ's decision”). Again becaus¢he court was uncertain
asto howtheBelenplaintiff's non-compliancdactored intahe disability determinatiorihe court
ordered thaton remangdthe ALJ meet the requirements of SSR382if noncompliance was the

express or implied basis for his decisidd.
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Here, the ALJ was clearas to how Plaintiff's failure to comply with treatment
recommendations contributéalhis decision Plaintiff’'s non-compliance was neither the express
nor the impliedbasisfor the denial of benefitsRatherthe ALJ considered the naompliancen
his decisiores tohow much weight to afford the treating physicGiBn at 35 and in determiimg
Plaintiff's credibiity, 1d. at 33. Moreover, the ALJ did not rely solely on Plaintiff's non
compliance as the basis for giving Dr. Kelleher’'s opinion “little weighR” at 35. Rather, he
consideed this norcompliance alongside other evidence to determine the proper weight to give
Dr. Kelleher’s opinion. Id. Other Circuits have found that a plaintiff's rRoompliance with
recommended or prescribed treatment can serve as evidence of inconsigtbnaytreating
physician’s opinion,see 20 C.F.R. 8§ 416.927(c)(4), andherefore can be considered in
determining whether to give controlling weight to the treating physickeeChaney v. Colvin
812 F.3d 672, 679 (8th Cir. 2016) (citigldman v. Asue, 596 F.3d 959, 964 (8th Cir. 2010)
(finding that the ALJ properly discounted the treating physician’s opinion when it didk®ointo
account plaintiff's norcompliance with recommended treatmer®yen v. Astrugh51 F.3d 792,

800 (8th Cir. 2008}"But a claimant’'s noncompliance can constitute evidence that is inconsistent
with a treating physician’s medical opinion and, therefore, can be considered iniuieggrm
whether to give that opinion controlling weight.Anderson v. Comm'r, Soc. Sec. Aadmi41l F.

App'x 652, 654 (11th Cir. 2011) (holding that the ALJ had good cause to give a psychiatrist’s
opinion less weight because the opinion contained inconsistencies with his own treate®nt not
and did not address the claimant’s remmpliance withreatment).The ALJ did not find disability
anddenySSI benefitbecause oPlaintiff's noncompliance, peGrubbandBelen Accordingly,

the requirements @SR 8259 do not apply.

Finally, the ALJ assigned the proper weight to Dr. Misra’s opinigvihere a consulting
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physician’s opinion is more consistent with the record as a whole, the opinion maghengire
weight than the treating physician’s opinioisee Padro v. Astry012 WL 3043166, at *6
(E.D.N.Y. July 25, 20120liphant v. Astrug2012 WL 3541820, at *19 (E.D.N.Y. Aug. 14, 2012)
(“The Second Circuit has held that if the record supports a consultativexamming medical
opinion, the ALJ may accord that opinion greater weigguh the opinion of a treating physicign.
Dr. Misraopinedthat Plaintiff had “not recovered completely” and would not be able to “do any
job which requires prolonged standing, walking, crouching, climbing, crawlinggliftiulling or
pushing.” R.at 270. Notably, the evdence discussed as contradictorpto Kellehers opinion
corroborate®r. Misra’s opinion For exampleDr. Misra’s opinionis consistent with Plaintiff's
own testimony that he can sit and watch television or surf the interreetlaily basis.d. at67.
Hence, the ALJ was entitled to give the opinion of Dr. Misra greater wiightDr. Kellehés in
determining Plaintiff's RFC.

While the ALJ did not explicitly reason through thefactors an ALJ must consider when
determining the weight to give to a treating physician, the ratighaléLJ provided does not
“traverse the substance of the treating physician rigeé Halloran362 F.3d at 32 (finding that
although the ALJ did nogxplicitly consider the treating physician ruereview of the record
revealed that the substance of the rule prasentand remand was not necessatfggmand is not
necessary because the ALJ’s rationale shotsr@aughconsideration of theequiredfactors and
the ALJ gavewell reasonedspecificexplanationgor the weight he gave Dr. Kelleher’s opinion.
SSR 962p provides thatvhen an ALJ dniesbenefits, the decision muisé sufficiently specific
to make clear to any subsequent reviewers whyAtlleaccorded the treating physician the given
weight. Here, the ALJ's reasoning both for according Dr. Kell&itde weight” and Dr. Misra

“some weight” are sufficiently specifi@llowing the Court to conclude thtte ALJ properly
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applied the relev# legal standards of the treating physician rule.
4. Plaintiff's Credibility

Plaintiff contendsthat the ALJ’s credibility findings are not supported by substantial
evidenceand thatthe ALJ improperly denied Plaintiff's disabilitglaim based on hision-
compliance with recommended treatmand the impact that substance abuse hdusatisability.
SeePl. Mem. 1720. Plaintiff further alleges that the ALJ misconstrued Plaintiff's ability to gega
in “shortlived and sporadic activities of daily living” as an ability to perform sedgmark
according to an ordinary work scheduld. at 19. The Court disagrees.

The Second Circuit recognizes that subjective allegations of pain may serve isfarbas
establishing disability.See Taylowv. Barnhart,83 F. Agp’x 347, 350 (2d Cir2003). However,
the ALJ is afforded discretion to assessdteslibility of a claimant ad is not “required to credit
[plaintiff’s] testimony about the severity of her pain and the functional limitations ied:dus
CorrealeEnglehart v. Astrueg87 F.Supp.2d 396, 434 (S.D.N.'2010)(quotingRivers v. Astrue,
280 F. App’x 20, 22 (2d Cir. 2008)) o determindPlaintiff’ s credibility, the ALJ must adhere to
a twostep inquiry set forth by the regulation§eePeck v. Astrue2010 WL 3125950, at *4
(E.D.N.Y. Aug.6, 2010). First, the ALJ mustonsider whether there is a medically determinable
impairment thateasonablyould be expected to produce the pain or symptoms alleGedier
v. Astrue 606 F.3d 46, 4@d Cir. 2010) ffer curian); 20 C.F.R. §8 404.1529(b), 416.929(&3r
SSR 163p. At the first step, Plaintiff’s allegations “need not be substantiated by medidahee,
but simply consistent with it” because thentire purposeof § 416.929 is “to provide a means for
claimants to offer proof that is not wholly demonstrable by medical evidendeClinton v.
Colvin, 2015 WL 6117633, at *31 (S.D.N.Y. Oct. 16, 201B}drnalcitation omitted). Second

if the ALJ finds that the individual suffers from a medically determinable inmeat that
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reasonablgould be expected to produce the pain or symptoms alleged, then the ALJ is to evaluate
the intensity, persistence, and limiting effects of the individueymptoms to determine the extent

to which they limit the individuas capacityfor work. 20 C.F.R88 404.1529(c), 416.929(gee

SSR 163p.

If Plaintiff's testimony concerning the intensity, persisterae functional limitations
associated with ik impairments is not fully supported by objective medeatience, the ALJ
mustevaluate the claimarstcredibility in light of seven factorgl) the claimaris daily activities;

(2) the location, duration, frequency, and intensity of the g8nprecgpitating and aggravating
factors;(4) the type, dosage, effectiveness, and side effects of any medications takewvidte
the pain;(5) any treatment, other than medication, that the claimant has reg&yeaty other
measures that the claimant eoyd to relieve the pain; an) other factors concerning the
claimants functional limitations and restrictions as a result of the pain. 20 C88R.
404.1529(c)(3)(i)avii), 416.929(c)(2)(H(vii); Meadors v. Astrue370 F. App’x 179, 18-84 (2d
Cir. 2010)(Summary Order).

“If the ALJ rejects plaintifs testimony after considering the objective medical evidence
and any othefactors deemed relevant, st explain that decision with sufficient specificity to
permit a reviewing court to decide whether there are legitimate reasahe faLJs disbelief.”
Correale-Englehart 687 F. Supid at 435. When the ALJ neglects to discuss at lenkih
credibility determination with sufficient detail to permit the reviewing court to determine atheth
there are legitimate reasons for the Ad dlisbelief and whethdris decision is supported by
substantial evidence, remandaispropriate.ld. at 43536, see alsalaeckel v. Colvin2015 WL
5316335at *9-11 (E.D.N.Y. Sept. 11, 2015yemanding wherethe ALJ failed to consider all the

factors . . . and explain how he balanced those factafai@gt v. Astrug2012 WL 194970, at *22
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(E.D.N.Y. Jan. 23, 2012) (remanding where the ALJ “considered some, bullnait the
mandatory”factors) Grosse v. Commof Soc. Sec2011 WL 128565, at *5 (E.D.N.Y. Jah4,
2011)(finding that the ALJ committed legal error by failing topdy factors two through seven).

Here, he ALJ properly conducted the requisite {8tep process evaluating Plaintiff's
assertiorregarding the limiting effects of his paifR. at 32. First, after reviewing the evidence,
the ALJ determined that Plaintiffadmedically determinable impairments tlatsonably could
be expected to cause some of the alleged symptdcthd“*After careful consideration of the
evidence, the undersigned finds that the claimant's medically determingtd@rments could
reasonably be expected to cause some of the alleged symptoms.”) At the second step, howe
the ALJ found that not atif the alleged ymptomswere credible.ld. Specifically, the ALJ found
that “objective medical evidence does not support the claimant’s allegations tegmipttoms
hinder his ability to work,” suggesting his condition was not severe as all&ted.

The ALJ thenproperlyconsidered the seven factors required®ByC.F.R.8 404.1529(c)
to evaluatePlaintiff's testimony In addition toconsideringPlaintiff's daily activities, the ALJ
reviewedPlaintiff's reported improvementgpon dischargérom SICC,prescribed radication,
and additional treatment beyond the prescribed medicattbrat 3233. Although the ALJ did
not explicitly citeto theseven factors relevant to Plaintiff's credibility assessment, this is n&g cau
for remand becausihe determination is quported by substantial evidence in the reco8ke
Cichocki v. Astrugb34 Fed. Appx. 71, 75 (2d Cir. 2013) (Summargéd) (‘While the ALJ did
not discuss all seven factors listed in 20 C.F.R. 8§ 416.929(c)(3), he provided specific felmsons
his credibiity determination . . .. Because the ALJ thoroughly explained his credibility
determination and the record evidence permits us to glean the ratiortadeAdfXs decision, the

ALJ's failure to discuss those factors not relevant to his credibiligrrdetation does not require
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remand’) (citation omitted)

The ALJbased his credibility assessment on inconsistencies between Plaintiffatials
that his symptoms hinder his ability to work and the objective medical evidence o rRBcat
32-33. For example, Plaintiff testified that heould not lift anything over five pounds when
standing, that heould only stand for ten to fifteen minutes a time, that heould only sit for
twenty to thirty minutes at a time, and thatdmy couldwalk eighty to one hundred feeld. at
67. However, he ALJfoundevidence in the recofthat was inconsistent with this testimorig.
at 32. The ALJ citel to Plaintiff's dischargeeportfrom his rehabilitation center, which indicedte
that postankle surgery, Plaintiff was released due to lack of significant pain anebaded that
his pain was well controlled through medicatidd. at 407, 416.Further evidence in the recbr
indicated Plaintiff had failed tooflow up with medical treatment to repair his ankles, instead
relying solely on prescription medication to manage his painat 710, 711, 719, 725, 727.

Again, the ALJ was not required to apply the standards set forth in SSB. 8&s the
Commissioner correctly argues, SSRAbHappliesnstead SSR 967p provides that a claimant’s
statements “may be less credible if the level or frequency of treatment is ibeoinsish the level
of complaints, or if the medical reports or records show that the individual is lowifg the
treatment as prescribed and there are no good reasons for this'fefdaeealsdsreen v. Astrue
2007 WL 2746893, at *8 (S.D.N.Y. Sept. 17, 20@cXing SSR 967p). Plaintiff's non
compliance with treatment supports the ALJ’s credibility determinatibhe medical record
shows that Plaintiff's treating podiatrist consistently prescribed physerai to treat Plaintiff's
ankle pain and restore the range of motiéth. at29798, 299, 30402, 306 Significantly, the
treatingpodiatristexplained tdPlaintiff that his norcompliance with treatmemhay have caused

him to have “lost the window for pain free [range of motion] of [left] footld. at 307.
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Accordingly, Plaintiff's repeated nogompliance with treatmenaimed at minimizing his pain
and restoring the use of his anklggpports the ALJ’s credibility determination.

The ALJ alsowas not required to apply the framework of 20 C.F&R416.935 when
evaluatirg Plaintiff's prior substance abus&he regulationstates that when there is medical
evidence of drug addiction or alcoholism, the ALJ will determine if such substanaeialbas
contributing factor material to the determination of disabiligven if a claimant would qualify
otherwise for disability benefits under the fiseep analysis.20 C.F.R. § 416.935; 42 U.S.C. §
423(d)(2)(C) However,20 C.F.R. § 416.935 is irrelevant because the ALJ did not consider
Plaintiff's substance abuse in the determination of his disabRather, the ALJ considered the
druguseas one consideration towahidding Plaintiff's symptom allegationss notcredible. R.
at 3233. The ALJ is entitled toconsider this factor as one of several factors relevant t
determiningPlaintiff's credibility. SeeWazeter v. Comm'r of Soc. S&009 WL 2032076, at *6
(S.D.N.Y. July 6, 2009) (finding that, in the ALJ’s credibility assessment, the“pidoperly
accounted for substantial evidence that plaintiff's claimdedilitating pain were in large part
motivated by drugseeking behavidy; Williams v. Commissioner of Social Secyrig23 F.
Supp.2d 77, 84 (W.D.N.Y2006) (ALJ may consider Plaintiff's history of substance abuse in
detemining Plaintiff's credibility, a long as additional factors were considered a9;wetlington
v. Astrue2011 WL 3844172, at *13 (W.D.N.Y. Aug.8, 2011) (“[A]lthough the ALJ may consider
Plaintiff's history of bank robbery and substance abuse in determining P&aoredibility, the
ALJ is required to consider additional factors necessary to a propebilitgedissessmert)
(citation omitted).

Finally, regarding Plaintiff's ability to participate in limited daily activities ALJ is not

“required to credit [plaintiff's] testimony about the severity of her pain and uhetibnal
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limitations it has causedRivers v. Astrue280 FedAppx. 20, 22 (2d Cir2008). Though an
ALJ’s discretion is not boundless, where the findings are supported by substadgakeyithey
are conclusive Correale-Englehart687 F. Supp.2d at 435 (citindarcus v. Califanp615 F.2d
23, 27 (2d Cir.1979). Substantial evidence in the record supports the ALJ’'s credibility
determination regardindPlaintiff's daily activities, particularly that Plaintiff could sit for
prolonged periods and lift up to ten poundd. at 269. Accordingly, Plaintiff's daily activities
and functional capabilities support the ALJ’s credibility determination.
CONCLUSION

For the foregoing reasons, the Commissioner’s emusson for judgment on the pleadings
is granted.Plaintiff's motion for judgment on the pleadings is denied. The appeal is dismissed.
SOORDERED.

Dated: Brooklyn,New York
SeptembeB0, 2016

/sl
DORAL. IRIZARRY
Chief Judge
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