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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
DAVID ANDERSON,

Plaintiff,

MEMORANDUM & ORDER
V. 15-CV-6720 (PKC)

CAROLYN W. COLVIN,
Acting Commissioner of Social Security,

Defendant.
________________________________________________________________ X

PAMELA K. CHEN, United States District Judge:

Plaintiff David Anderson(“Plaintiff”) brings this action under 42 U.S.C. 88 405(g) and
1383(c)(3), seeking judicial review of the Social Security Administrati®®SA”) denial of his
claim for Disability Insurance Benefits (“DIB”) and Supplemental Séglinicome (“SSI”). The
parties have crosmoved forjudgment on the pleadings. (Dkt. Paintiff seeks reversal of the
Acting Commissioneof Social Securitys (“Commissioner”) denial of benefitandthe granting
of other relief the Court may find justThe Commissioneregeks affirmance of the denial of
Plaintiff's claims. For the reasons set forth below, the Court DENHESCommissioner'motion
for judgment on the pleadings and GRANTS Bhaintiff’'s crossmotion.

BACKGROUND
l. PROCEDURAL HISTORY
Plaintiff filed applicdions for DIB and SSI on Septemi®8, 2012. (Tr. 142.} Plaintiff

claimed disability beginning November 30, 2007, due to psychosis and major depressiw.disord

L “Tr.” refers to the Administrative Transcript. Page references are to thencousi
pagination of the Administrative Transcript supplied by the Commissioner.
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(Tr. 14243.) On January 30, 2018$SA denied botbf Plaintiff's claims. (Tr. 46-51.) Plaintiff
requested a hearing before an administrative law judge (“AddMarch 5, 2013(Tr. 52.) ALJ
Mark Solomon held a hearing on May 6, 2014, where Plaiatffompanied biis norattorney
representativé,and a vocational expert testifie([r. 29-43.) About a month later, by a decision
dated June 3, 2014, the ALJ denied Plaintiff's claifig. 15-25.) On July 7, 2014 an attorney
was appointed to represent Plaintiff. (Tr. 12.) The decision of the ALJ becafireattgecision
of the Commissioner on November 10, 2015, when the Appeals Council denied Plaintiff's request
for review. (Tr. 1-4.) Plaintiff timely filed this action on November 23, 2015. (Dkt. 1.)

Il. MEDICAL EVIDENCE

A. Treating Physicians

1. St. Luke’sRoosevelt Hospital (“Stuke’s”) Emergency Department

Plaintiff visited the emergency department at St. Luke’s on September 18, 2012,
complaining of depression. (Tr. 1&5.) Glenna Edward&N, assessed Plaintiff and reported
that he was alert and oriented in three dimensions, and hagceatly tried to hurt himself(Tr.

184.) She reported that Plaintiff denied suicidal/homicidal ideation but heard voidag.sifad))
She wrote that his emotional state was a barrier to his educdtionPlaintiff disclosed thatto
of his brothers had schizophreniad.)

Dr. Michael Tanzer diagnosed Plaintiff with major depression. (Tr. 185.) Ideadged
Plaintiff in stable condition, but noted that acuity was Level I, which meayetnar (d.)

On September 24, 2012, Plaintiff returned to St. Luke’s, complaining about depression and

paranoia. (Tr. 187.) Steven Curry, RN, assessed Plaintiff as alert and orientedl dimtiergsions,

2 Although Defendant states that Plaintiff appeared “with his attorney,” tbedreefers to
Mr. O’Connell as a “representative,” and he stated at the hearing that he workedNemtty ork
City Human Resources Administration. (Tr. 31.)
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with cooperative behaviorId;) RN Curry reported that Plaiiff had a history of depression, and
that his emotional state was a barrier to his educatioi) Once againPlaintiff denied having
tried to hurt himself or having suicidal thoughtkl.X Plaintiff reported having been on medioa
for sleep angbaranoia, but could not remember the name of the medicatitths. Dr. Rachna
Kenia diagnosed Plaintiff with psychotic reactive depression. (Tr. 186.) dhted him to the
psychatric ward where he appeared to stay until September 27,.20k2187, 190

2. Don CohenLCSW

Upon Plaintiff's discharge from St. Luke'sn September 27, 2012, Don Cohen, LGSW
wrote a letter stating that Plaintiff had been in fospital’scarefrom September 24hrough
September 272012, but was “fit and able to return to work immediately.” (Tr. 190.)

3. Dr. DanielCohen and Deborah Morgan, LCSW

On October 10, 2012, Plaintiff met “briefly” with Deborah Morga@SW, at St. Luke’s
(Tr. 203.) LCSW Morgan wrote that Plaintiff was able to exg, that his affect was restricted,
andthathis mood was normalld.) She wrote that Plaintiff lived with his sister, who helped him
with money for food. Ifl.) LCSW Morganoffered to write a letter in support Bfaintiff's SSI
application. Id.)

In aletterdated October 11, 201Plaintiff's treatingpsychiatrist Dr. Daniel Cohenand
LCSW Morgan his treating social workewrotethat Plaintiff was receiving outpatient psychiatric
services at St. Luke’s with a diagnosis of Major Depressive Disorder, Betwith Psychotic
Features. (Tr. 191.) Plaintiff's recent hospitalization had been a result of “bizarre thought,
auditory hallucinations, mood and sleep disturbancéd.) As a result, Plaintiffhad been
prescribed 20mg of Zyprexa and 10mg of Prozaciwasreceiving monthly supportive therapy

from both Dr. Cohen andCSW Morgan. (d.) Dr. Cohen and.CSW Morgan concluded that



Plaintiff had no benefits, anthey “strongly recommend[ed] he be awarded B&led on the
severity of his mental illness.” (Tr. 191.)

On November #, 2012 Plaintiff visitedDr. Cohen at St. Luke’s. (Tr. 193Ih a record
of the same dat®&r. Cohen wrote that Plaintiff likely had schizophrenia, hadreported a ten
yeardecline and “depression,” including auditory hallucinationksl.) ( Plaintiff denied having
attempted suicide, and admitted to cocaine and cannabis use in thédoagir. Coherdescribed
Plaintiff as having “[n]o evidence of acute psychosis or depression” and “sleepirig (k) His
diagnoses were listed as “Major Depressive Disorder, Recurrent Type withoRsyeaturesas
of October 11, 2012ard “Schizophrenia, Paranoid Typas of November 14, 201ZTr. 197.)

In the section titled “Coprehensive Mental Status,” Dr. Cohen indicated that Plaintiff had no
threatening behavior, appropriate eye contact, no signs of agitation, and appropbistgian.

(Tr. 194.) He also indicated on the form that Plaintiffs mood was both “pleasant"tanse,”

and his affect was “blunted.(Id.) He wrote that Plaintiff was able to concentrate, had intact
judgment and memory function, and insight. (Tr. 195.) In addition, Dr. Cohen wrote thatfPlaint
was “[ijmproving, stable on medications” and should continue with his medications kvd dipl

with Dr. Cohen and LCSW Morgan in a month. (Tr.498.) Dr. Cohenvrote that Plaintifhad

not reached “optimum improvement(Tr. 98.)

Also on November 14, 2012PIlaintiff met again withL.CSW Morgan. (Tr. 199.) He
reportedhat the bus and subway being out of service was a bit depressing folch)nHg denied
auditory hallucination of voices, but stated that he heard music sometlthgs1€ did not present
with any delusions durinthe session, and appeared to be engaging in treatment @8W
Morgan and Dr. Cohenld;) Plaintiff spoke about reading the newspaper and watching the news,

and he agreed to try “making small steps to lif[t] his mood” such as going to tmy lémd &king



walks. (d.) LCSW Morgan noted no significant changes in his mental status or behavior, wrote
that Plaintiff was sleeping “ok” and reported taking his medicatitch) Shealsowrote that he
did not have thoughts of self-harm or suicidkl.)(

Dr. Cohertilled out a Psychiatric Medical Report &arch 21, 2013. (Tr. 234.) He again
reported that Plaintiff had paranoid schizophrenia and was on Prozac and Zypigx®Rla{ntiff
appeared calm, pleasant, and cooperatil@) Plaintiff repoted having audio hallucination in
which he heardirdcalls (Id.) His mood was “depressed” and his affect was “constricted/blunted.”
He also reported that Plaintiff had “below average” sensorium aetlestual functions with
regardto information. (Tr. 235.) His memory was intact, his attention and concentration were
adequate, and he was oriented in three dimensidds. Regarding activities of daily living,
Plaintiff stated that he spent his days reading, watching television, and gomwaker and he had
limited to no social interaction. (Tr. 236.)

Dr. Cohen reported in the March 21, 2013 Psychiatric Medical RépirPlaintiffwas
“unable” to function in a work setting. (Tr. 2361y his Medical Source Statement of Ability to
Do Work-Related Activities (Mental) Repoof the same dat®r. Coherstated that Plaintiff had
a moderate restriction in understanding and remembering simple instructiomked neatriction
in carrying out simple instructions, and extreme restrictions in his ability to magg@nds on
simple workrelated decisions, to understand and remember complex instructions, and to make
judgments on complex wottelated decisions. (Tr. 238He reported that Plaintiff had moderate
restrictions in interacting appropriately with the public, marked restngtim interacting
appropriately with supervisors and co-workers, and extreme restrictions respappliogriately

to usual work situations and to changes in a routine work setting. (Tr. 239.)



B. Consultative Source G. Kleinerman

Psychiatric nedicalconsultant G. Kleinermaifilled out aPsychiatric Review Technique
reporton December 20, 201dicating thatPlaintiff was being evaluated for “Schizophrenic,
Paranoid and other Psychotic Disorders” as well as “Affed@isorders.” (Tr. 206.) Kleinerman
checked off the box indicating that “A medically determinable impairment isqprésat does not
precisely satisfy the dgnostic criteria” in the form. (Tr. 208.) HetedthatPlaintiff's primary
diagnosis was “Schizophrenia, paranoid type” and this diagnosis was substaitipeetnent
symptoms, signs, and laboratory findings, although there were currently no signsludgisy
(Id.) Kleinerman also noted that Plaintiff's affect disorder, Major Depred3isorder, was also
substantiated. He wrote that Plaintiff acknowledged cocaine and cannabisrugé4 (Plaintiff
was assessed to only have “mild” limitations in restrictions of activities of dailglidifficulties
in maintaining social functiong, and difficulties in maintaining concentration, persistence or
pace. (Tr.216.Kleinerman reported that the evidence did not establish the presence of paragraph
C criteria of the listings. (Tr. 217.)

On December 20, 2012, Kleinerman also filled out a Mental Residual Fualc@iapacity
Assessmentyhich indicatedhat Plaintiff was not significantly limited in any of the designated
categories, but suffered a moderate limitation in “the ability to set realistic goanake plans
independently obthers.” (Tr. 222.) After briefly summarigrthe reports from DrCohen and
LCSW Cohen, Kleinerman concluded that Plaintiff “retains the capacities for rbererg,
understanding and carrying out instructions, for relating appropriately under conditi@auced

interpersonal contact, and for exercising judgment appropriately in the waRplde. 223.)

3 The record does not indicate whether Kleinerman is a physitiarely noting
“psychiatry” next to his name(Tr. 206.)



II. NON-MEDICAL EVIDENCE
A. Plaintiff's Self-Reporting and Testimony

1. October 17, 201Disability Report 6SAField Office)

On October 17, 201A. Ferruggia,the representative from tt&SA field office, had a
faceto-face interview withPlaintiff. (Tr. 139.) In the “observations” section of the report,
Ferruggiaindicated that Plaintiff had difficulty with “answeringbut none of the other listed
difficulties. (Tr. 140.)Ferruggia also noted that Plaintiff was dressed appropriately and was well
mannered, that he had problems recalling certain information and dates from thedtsit he
had stated that his memory was “not too goodid’) (

2. October 19, 2012 Disability Report (Adult Form)

In his October 19, 2012 Disability Report forRiaintiff indicatedthat his highest level of
education was completion of the eighth grade. (Tr. 144.) In the ten years leading up to his
disability, Plaintif worked in parttime and fulltime positions. Plaintiff worked as a security
guard from 1997 until 2007 and as a waiter/server from 1997 to 1888.P{aintiff was told not
to return to his most recent job on November 30, 280d he believes it wakie to his disability.

(Tr. 143.) Plaintiff reported that he interviewed for a job with a security coyrip&012 through
Career and Educational Consultaratsd believes he was not hired due to his disability, which
subsequently increased his deprassi(Tr. 148.)He reported taking Fluoxetine and Olanzapine
for his psychosis, and Lorazepam for his Insomnia. (Tr. 145.)

3. November 5, 2012 Statement of Activities of Daily Living

In his November 5, 2012 Statement of Activities of Daily Living foRtgintiff reported

that he did not drive because he did not own a car. (Tr. 150.) He was able to shop for food every



few days and for clothing about once a month if he had the moigy. He stated that he was
able to pay bills, count change, and handia\angs account, and that his ability to Harfithances

had not changed as a result of his conditidd.) (Each day, Plaintiff watched television, looked

at pictures in the newspapers, read, and went for walks. (Tr. 150, #% also went to church
about twice a month, which was the only time he spent with others. (Tr. 151.) Although he
reported no problems getting along with family, friends, neighbors, or others, hedejbait his
condition affected his social activities because his “confidence level is nbitwkead to be.” (Tr.

151.) Plaintiff wrote that before his illness, he was able to be more independent andrfuncti
properly, but that he could not do those things anymore. (Tr. 153.) He livedisvaisterand

did not take care of anyone else or a pet. 38r.15253.)

Plaintiff asserted that he had no problems with-cai€; he prepared his own meals, did
laundry, washed dishes, and swept his residence. (Tr. 153, \Wa&h Plaintiff felt depressed,
he would have difficulty paying attention and finishing what he had started. (Tr. 185aidHhe
got depressed from stress or changes in schedule. (Tr. 158.)

Plaintiff alsowrote thathe had lost a job due to problems getting along with peaptk,
specifically had beewritten up for insubordination. (Tr. 155.)

4. March 3, 2013 Disability Report (Appeals)

In this form, Plaintiff reaffirmed his basic information and information abhdaudisability.
He indicated that since his last disability report, beginomganuary 8, 2013, his depression had
worsened and he was having difficulty eating. (Tr. 161.)

5. Plaintiff’'s Testimony at the May 6, 2014 ALJ Hearing

At the May 6, 2014 hearing before the AlRlaintiff testified that the highest level of

education he had completed was ninth grade. (Tr. 33.) His most recent work was in 2007. (Tr.



34.) Plaintiff testified that he formerly worked fttiime as a security guard for various companies,

and briefly worked pattime as a waiter(Tr. 34-35.) When he was terminated fronms job, he

was not told the reason, and he thought it might have been because he lacked confidence. (Tr. 37.)
At the time of the hearing, he lived with his sistart was able to maintain his own hygiene and
seltgrooming. (Tr. 36.) Plaintiff testified that his daily activities included watgltelevision

and going for walks in the parkld() Plaintiff reported seeingoth a psychiatrist and a social
worker typically one to two times a month. (Tr-38.)

Plaintiff testified that he felt he wasable to work because his performance would not
meet appropriate standards. (Tr. 38, 40.) Specifically, he had auditoryretiloies when he got
depressed, which wabout two times per day, and he tekt these hallucinatiomaight distract
him at work and cause him to be unable to follow instructions. 3g#1.) When askedbout
medications, he testified that the medications helped with these symgdntisat b was able to
take the medications on his own without being reminded.3@,r40.) Plaintiff testified that he
got along‘okay” with other people. (Tr. 389.)

B. Vocational Expert Testimony

Miriam Greene, a neutral vocational expert (“VE”), also testified at the ALJ lgediin.

41.) The ALJasked the VE to assuriaintiff had the ability to perform workelated activities
without exertional limitationshadthe ability to perform the full range sfmple,repetitive work
(including the ability to understand, remember, and carry out simple insts)ctioake simple
work-related decision, respond appropriately to supervision, coworkers, and usual wogs settin
deal with changes in routine and maintain attention and concentration, whether or not he would be
able to do his past job as a security guaf@ir. 42.) The VE responded in the negative, but

answered affirmatively when asked if those limitations would allow a person to tfaltmange



of unskilled work.” (Tr. 4342.) When asked if Plaintiff would be able to do any job if the ALJ
found that he “would be unable to maintain attention and concentratidhNfAUDIBLE ) work,”
“had no useful ability to interact with others,” “would be off task more than 10 percéné of
time,” was“incapable of even lovstress work,or “was unable to maintain a regulathedule,”

the VE responded “no” to easkparate scenari@Tr. 42-43.)

DISCUSSION
l. STANDARD OF REVIEW

Unsuccessful claimants for disability benefits under3beial Security Act (the “Act”)
may bring an action in federal district court seekingqgiadireview of the Commissionardenial
of their benefits'within sixty days after the mailing . . . of notice of such decision or within such
further time as the Commissioner of Social Security may allé.U.S.C. 88 405(g)L383(c)(3).
In reviewing a final decision of the Commissioner, the Court’s duty is “limiteceterchining
whether theSSA’s conclusions were supported by substantial evidence in the raodrdvere
based on a correct legal standardTalavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012).
“Substantial evidences more than a mere scintilla. means such relevant evidence as a
reasonable mind might accept aga@uiate to support a conclusid Selian v. Astrue708 F.3d
409, 417 (2d Cir. 2013) (quotirRjchardson v. Perale€02 U.S. 389, 401 (1971) (alterations and
internal quotation marks omitted) In determining whether the Commissioner’s findings were
based upon substantial evidentitbe reviewing court is required to examine the entire record,
including contradictory evidence and evidence from which conflicting infeeecan be drawn.”
Id. (internal citation omitted) However,"it is up to the agency, and not this court, to welgh
conflicting evidence in the record.Clark v. Comm’r of Soc. Sed43 F.3d 115, 118 (2d Cir.

1998). Under any circumstances, if there is substantial evidence in theal recsupport the
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Commissioner’s findings as to any fact, they are conclusive and must be ugBeldlS.C. 8
405(g);see also Cichocki v. Astru@29 F.3d 172, 175-76 (2d Cir. 2013).

Il. ELIGIBILITY STANDARD FOR SOCIAL SECURITY DISABILITY
BENEFITS

To receive DIB or SSiclaimants must bdisabled within the meaning of the Acthe
definition of “disabled” is the same for the purposes of receiving DIB and SSltbei@aimants
establish disability status by demonstrating an inability “to engage in arsyastial gainful
activity by reason of any medically determinable physicahental impairment . . . which has
lasted or can be expected to last for a continuous period of not less than 12 méatbisS.C.
88 423(d)(1)A), 1382c(a)(3) The claimant bears the initial burden of proof on disability status
and must demonstrate disability status by presenting medical signs and firditadished by
“medically acceptable clinical or laboratory diagnostic techniques,” as well ash@rgwdence
the Commissioner may require. 42 U.S.C. 88 423(d)(5)(A), 1382c(a)(F)(D)seeRosa V.
Callahan,168 F.3d 72, 79 (2d Cir. 1999) (“[W]here there are deficiencies in the recohdl,Jas
under an affirmative obligation to develop a claimant’s medical history elaen the claimant is
represented by counsel or by a paralegal.”) (internal alterations and@uatatrks omitted).

ALJs must adhere to a five-step inquiry to determine whether a claimardidedisinder
the Act as set forth in 20 ER. 88404.1520(a)(1), 416.920f at any step the ALJ finds that the
claimant is either disabled or not disabled, the inquiry ends there. Firgildhdetermines
whether the claimant is currently engaged in “substantial gainful activi0 C.F.R.88
404.1520(a)(4)(1)416.920(a)(4)(i) If sa the claimant is not disabledf not, the ALJ proceeds
to the second stefp determinewhether the claimant suffers from a “severe impairmer20d’
C.F.R. 88404.1520(a)(4)(ii), 416.920(a)(4)(@))An impairment is “severe” if it'significantly

limits [claimant’'s] physical or mental ability to do basic work activitie0 C.F.R. 88
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404.1520(a)(c), 416.920(a)(clt the impairment is not severe, the claimant is not disahled.
is, theALJ proceeds to the third step, which considetsether the impairment meets or equals
one of the impairments listed in the Act’s regulations (“Listing2) CFR & 404.1520(a)(4)(iii),
416.920(a)(4)(iii);see also20 C.F.R. B 404, Subpt. P, App. 1. In theontext d mental
impairments, thisteprequires an ALJ tinclude a specific finding with respect to the claimant’s
degree of limitation in each of four broad functional areas: (1) activities lgfldang; (2) social
functioning; (3) concentration, persistence, or pace; and (4) episodes of decompenzation.
C.F.R. 88 404.1520a(c)(3), 404.1520a(e)(4), 416.920a(c)(3), 416.920a(e)(4).

If the ALJ determines at step three that the claimant has a listed impairment JtiellAL
find the claimant disabled. If the claimaides nothave a listed impairmenthe ALJ makes a
finding about the claimant'sesidual functional capacity” (“RFC'Hefore moving onto steps four
and five. A claimant’s RFC is an assessment of “the most [the claimant] can sekpitedhis
or her physical or mental] limitations.” 20 C.F§8404.1545(a)(1), 416.945(a)(1). At the fourth
step, the ALJ considers whether, in light of the claimant’s RFC, he or shie it gerfornpast
relevant work. 20 C.F.R. 8 404.1520(a)(4)(iv), 416.920(a)(4)(iv)If so, the claimant is not
disabled. If not, the ALJ proceeds to the fifth step, where the burden shifts to the ALJ t
demonstrate that the claimant has the capacity to perform sathetantial gainful workvhich
exists in the national economy, considering tt@mant’s RFC, age, educationand work
experience.20 C.F.R. 8 404.1520(a)(4)(v), 416.920(a)(4)(Mf. so, the claimant is not disabled.
If not, the claimant is disabled and entitled to benefis.

1. THE ALJ'S DECISION

On June 3, 2014, the ALJ issued a decision denying Plaintiff's claim. (Tr. 25.) The ALJ

found that Plaintiff had not engaged in substantive gainful activity since November 30, 2007, the

alleged onset date. (Tr. 20.) The ALJ found that Plaintiff had noedically determinable
12



impairment: paranoid schizophrenidd.) However, the ALJ found that Plaintiff did not have a
severe impairment because Plaintiff had the ability to perform basicretated activitiesfor 12
consecutive months.d.) Therefore the ALJ denied Plaintiff’'s claim at Step Two.

The ALJfound that Plaintiff's paranoid schizophrenia could reasonably be expected to
produce the alleged symptoms, but found that Plaintiff's statements concernimgetisty,
persistence, and litmg effects of the symptoms were not credible.

In making his credibility determination, the ALJ noted Plaintiff's hospitalizatian o
September 18, 2012, atitk September 27, 2012 report that Plaintiff was “fit and able to return to
work immediately.” Tr. 21.) He gave “no weight” to the letter frodlCSW Morgan andDr.
Cohen, recommending that Plaintiff be approved for SSI, because they had not cited specifi
vocational limitations nor explained why Plaintiff’'s condition had gotten wonseBr. Cohens
report that Plaintiff was “fit and able to return to work immediately.” (Tr. 2h¢ ALJ also noted
that their assessment was contrary to other findings, including subsequenémtazports, and
was conclusory(ld.) In particular, the ALJ notethat inDr. Cohen’s November 14, 2012 report,
he had reportethat Plaintiff hadnormal functions in almost all respects (apart from hearing
music) (Id.) At the November 14, 20Msit, Dr. Cohen had diagnosed Plaintiff with paranoid
schizophrenia, but noted that he was “improving, stable on medicatidds.” (

The ALJ also discussedr. Cohen’s March 21, 2013 psychiatric medical report, again
noting the many aspects of the report that showed normal functioning inareasy (Id.) The

ALJ noted that, according to Dr. Cohétaintiff describedauditory hallucinations of bidhlls, a

4 These basic workelated activities includaalking, standing, sitting, lifting, pushing,
pulling, reaching, carrying, handling, seeing, hearing, speaking, understandipiggcaut and
remembering simple instructions, use of judgment, responding appropriately tasapeco-
workers, and usual work situations, and dealing with changes in a routine work séttirgjL.)
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depressed mood, and constricted affeldt.) (The ALJ also noted that while Dr. Cohen indicated
that Plaintiff had “limited to no social interactioahd concluded that Plaintiff was “unable” to
function in a work setting, the doctor did rmobvide specific functional limitations. Id.) The
ALJ gave this opinion “little weight”, in light dDr. Cohen’s observations that Plaintiff's memory
was intact,his judgment was not impaired, ats insight was fair, as well as in light of the
treatment notes from Plaintiff's November 2012 vislt.)(

The ALJ also gave “little weight” t®r. Cohen’s medical source statement of Plaintiff's
ability to performwork-related mental activities, which had asserted that Plaintiff had extreme
limitations in his ability to make judgments on siepl complex workrelated decisionsn his
ability to understand, remember, and carry out complex instructions, and inilhista respond
appropriately to usual work situations and changes in his routine work setting; radidatations
in his ability to understand and remember simple instructiand in his ability to interact
appropriately with the public; and markeahitations in his ability to carry out simple instructions
and in his ability to interact appropriately with supervisors or coworkéns.28-24.) The ALJ
stated in a somewhat conclusory fashion thagdnee this opinion little weight because it was
cortrary to the treatment notes which gave “a more accurate picture of [Plairdifil#ly to
function”, as did Plaintiff’'s own testimonyhich indicated that he was not as limited as Dr. Cohen
had reported. (Tr. 24.)

The ALJ gave “substantial weight” tine finding of the nomexamining state agency
reviewers,which foundthat Plaintiff had no more than mild limitations amy area of mental
functioning (Id.) The ALJ did not adopt their recommendation for low contact work, because he

found that it was inconsistent with their finding that Plaintiff had no severe imgratirngd.)
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The ALJ emphasized that at the hearing, Plaintiff had testified that he coulblyave
himself, perform activities of daily living, and spent his days watching steviandgoing for
walks in the park.ld.) He noted that Plaintiff acknowledged that he had no side effects from
medication and that he did not know why he was terminated from hislphp. The ALJfurther
noted that although Plaintiff stated that he heandesy healsoconfirmed that his medications
helped, and that Plaintiff stated that he minded his own business and got along wigh othe
adequately. 1¢l.)

The ALJ briefly went through the required analysis for mental impairmemds) He
found that Plaintiff had mild limitation in daily living, social functioning, concerdrg
persistence and pace, and that Plaintiff had experienced no extended episodasppéaleation.

(Tr. 23-24.) Thus the ALJ concluded that the “paragraplciidéria were not satisfied. (Tr. 25.)
The ALJ further found that the evidence did not establish the presence of the dphar&jr
criteria. (Tr. 24.)

V. THE ALJ VIOLATED THE TREATING PHYSICIAN RULE

Plaintiff's primary argument on appeal is th2g¢fendant violated the treating physician
rule by giving Dr. Cohen and. CSW Morgan’s opinions little or no weight, and by giving
substantial weight to the opinion of Kleinermarconsultative source who did not even evaluate
Plaintiff in persor® Plaintiff alsoargues that the ALJ had a duty to further develop the record

before disregarding the opinion of the treating physicians. The Court agrees ooumish ¢

5 It is not clear the extent to which the ALJ relied upon the opinidfeotigda, the SSA
Field Office representative
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A. The ALJ Erred in According Little Weight to Plaintiff’'s Treating Psychi atrist and
in According Substantial Weight to the Consultative Examiner

The treating physician rule “generally requires deference to the medical opinian of
claimant's treating physician[.]Halloran v. Barnhart 362 F.3d 28, 32 (2d Cir.20049ee20
C.F.R. 8404.1527(c)(1) (“Generally, [the Commissioner] give[s] more weight to thiepif a
source who has examined you than to the opinion of a source who has not examined you.”).
According to SSA regulations, the Commissioner will give “contrgliweight” to “a treating
source's opinion on the issue(s) of the nature and severity of ... impairment(s) [ss lbeg a
opinion] is weltsupported by medically acceptable clinical and laboratory diagnostic qeelsni
and is not inconsistent with the other substantial evidence” in the record. 20 C.F.R. §
404.1527(c)(2). Medically acceptable clinical and laboratory diagnostic teckniqokide
consideration of a “patiets report of complaints, or history, [a]s an essential diagnostic tool.”
Greerr-Younger v. Barnhar835 F.3d 99, 107 (2d Cir.2003) (citation omitted).

The preference for a treating physicgmpinion is generally justified because “[such]
sources are likely to be [from] the medical professionals most able to pravitktailed,
longitudinal picture of [the Plaintif§] medical impairment(s) and may bring a unique perspective
to the medical evidence that cannot be obtained from the objective medical evidence fatone o
reports of individual examinations.” 20 C.F.R. 88 404.1527(d)(2), 416.927(d)(2).

“An ALJ who refuses to accord controlling weight to the medical opinion of artgeati
physician must consider various ‘factors determine how much weight to give to the opinion.”
Halloran, 362 F.3d at 3Zciting 20 C.F.R. 8 404.1527(d)(2), now codified at 20 C.F.R. §
404.1527(c)(2)). If the ALJ does not afford “controlling weight” to opinions from trgati
physicians, he needs to consider the following factors: (1) “the frequency oinextiam and the

length, nature and extent of the treatment relationship;” (2) “the evidence in suppbe of t
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opinion:” (3) “the opiniohs consistency with the record as a whole;” and\hether the opinion
is from a specialist.”Clark, 143 F.3d at 188accordBurgess v. Astryes37 F.3d 117, 128 (2d
Cir.2008). Although “[tlhe ALJ is not required to explicitly discuss the factorsrhlist be clear
from the decision that the proper analysis was undertakelfidtt v. Colvin 13-CV-2673, 2014

WL 4793452, *15 (E.D.N.Y. Sept. 24, 2014).

Furthermore, whe a treating physiciae opinions are repudiated, the ALJ must
“comprehensively set forth [his or her] reasons for the weight assigretteating physicids
opinion.” Halloran v. Barnhart 362 F.3d 28, 33 (2@ir.2004)(per curiam);see Snell v. Apfel
177 F.3d 128, 133 (2d Cir.1999); 20 C.F.R. 8§ 404.1527(d)(2) (stating that the Social Security
agency “will always give good reasons in [its] notice of determination oridedm the weight
[given to a] treating source's opinion”) (emphasided). “The failure to provide ‘good reasbns
for not crediting a treating sourseopinion is ground for remand3eeBurgin v. Astrug348 F.
App'x 646, 648 (2dCir. 2009)(quoting Halloran, 362 F.3d at 33 (stating that the Second Circuit
will “not hesitate toremand when the Commissioner has not provided ‘good réakonthe
weight given to a treating physicianopinion and ... will continue remanding when [the Second
Circuit] encounter[s] opinions from ALJs that do not comprehensively set fasome forthe
weight assigned to a treating physi¢sopinion.” (changes in original omitted))).

The ALJ erred in assigning little weight to Dr. Cohen’s B&&W Morgan’s observations
and opinions. Although he was correct that Dr. CohenL&®W Morgan’s October 11, 2012
letter did not provide sufficient information to support its conclusion that Rfaghiould be
awarded SSI benefits, both Dr. Cohen &G&W Morgan continued to treat Plaintiff, and offered

more in depth opinions in the following months. Dr. Cohen reported in March 2013 that he had
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been treating Plaintiff monthly since the previous September, and Plaintiffvitne LCSW
Morgan at least one more time during that tspan.

The ALJ's conclusion that Dr. Cohen’s findings of extreme, marked, apderate
limitations were “contrary to the treatment notes” is not supported by substardehee. Dr.
Cohen found that Plaintiff had extreme limitations in the ability to make judgments ole simp
work-related decisions, in his ability to understand, remember, and carry out gongplections,
in his ability to make judgments on complex woekated decisions, and in his ability to respond
appropriately to usual work situations and to changes in a routine work setting. He foundl marke
limitations in Plaintiff’'s ability to carry out simple instructions and in his ability to ader
appropriately with supervisors and-aorkers and moderate limitations in his ability to interact
appropriately with the public. The ALJ does not explain which portiotiseoftreatment notes”
contradicted these findings. The observances he discussed, such as th#tvifaiatiert and
oriented, that his memory and judgment were not impaired, and that Plaintiff @eldoc
himself, do not necesshr contradict Dr. Cohen’s findings about Plaifsi work-related
limitations because they address different, albeit related, topics. Agasie the ALJ had a duty
to further develop the record to reconcile any apparent contradictions in Dr. Chheimgs, as
detailedin PartlV(B), infra.

Furthermore, the ALJ did not discuss the elements of Dr. Cohen’s treatmenthabtes
corroborated theémitationshe found, such as Plaintiff's depressed mood, auditory hallucinations,
“below average” sensorium and intellectual functions with regard to informatnehlimited to
no social interaction. Particularly in light of the VE’s finding that a person with Plaintiff's
characteristics who “had no useful ability to interact witheos,” would not be able to work, the

ALJ was required to explain why he did not credit Dr. Cohen’s finding regarding ifPkint
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“limited to no social interaction."See Nusraty v. Colvii5CV-2018, 2016 WL 5477588, *11
(E.D.N.Y. Sept. 29, 2016) (findinthat “the ALJ’s conclusion that [the treating physician’s]
opinion is inconsistent with his own notes and with the medical record is not supported by
substantial evidence because the ALJ failed to consider the evidence in the recombtimstent

with [the treating physician’s opinion]’Roles v. Colvin14-CV-6622, 2015 WL 6024400, at *4
(W.D.N.Y. Oct. 15, 2015) (finding that because the ALJ did not discuss records that undermined
his conclusion, that conclusion was “improperly based on a selecttagon to, and
mischaracterization of, the record’Arias v. Astrue 11-CV-1614, 2012 WL 6705873, at *2
(S.D.N.Y. Dec. 21, 2012) (“The ALJ may not simply ignore contradictory evidencen \Yiiee
record contains testimony tending to contradict the ALJ’s conclusion, the Astlatknowledge

the contradiction and explain why the conflicting testimony is being @disled.”)

Finally, LCSW Cohen’s letter stating that Plaintiff was “fit and able to return to work
immediately” does not deserve substantial weighthe absence of any information regarding
whether.CSW Cohen actually examined Plaintiff, the extent or nature of that examination, or the
context of the lettere.g, whether it was a standard part of a patient’s discharge, especially given
the subsequent contrary assessments by Plaintiff's treating psychiadrisbcial worker.

The Court further finds that the ALJ erred in assignifgjubstantial weight” tomedical
consultanKleinerman’s opinion, itight of the fact that Kleinerman did not examine Plaintiff and
relied only on Dr. Cohen’s treatment note¥he opinon of a consultative physiciduwho only
examined a Plaintiff once, should not be accorded the same weight as the opinion aitji]sPla
treating [physi@an].” Anderson v. Astrye07 CV 4969, 2009 WL 2824584, at *9 (E.D.N.Y.
Aug.28, 2009) (citingSpielberg v. Barnhasyt367 F.Supp.2d 276, 2823 (E.D.N.Y.2005)).

Plaintiff's treating physician drew one conclusion from bgn treatment notesthe medical
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consultant reviewed the same notes dmiv a different conclusion. The law is clear that in such
a situation, an ALJ is not permitted to credit the consultative opinion without “coensigkly
set[ting] forth” “good reasons.™Halloran v. Barnhart, 362 F.3d 28, 33 (2d Cir.200%4ee also
Burgin v. Astrue348 F. App'x 646, 648 (2d Cir. 2009) (“The failure to provide ‘good reasons' for
not crediting a treating soureeopinion is ground for remand.”The ALJplainly failed to do that
here;indeed, he offeredo explanatiorfor according substantial weight to Kleinerman’s opinion
He merelyrepeateKleinerman’s findings, and found them to be “consistent with a finding that
[Plaintiff] has no severe impairment.” (Tr. 23.) Such an explanation is conglaisdwoefully
insufficient.

B. The ALJ Had a Duty to Further Develop the Record

To the extent that the ALJ concluded that the record contradictécioberis andLCSW
Morgan’s findings, héad an “affirmative duty” to develop the record and “should have followed
up with [the treating physicighto request supporting documentation or to obtain additional
explanations fortheir] findings.” Nusraty 2016 WL 5477588, at *13See also Ahisall4CV-
4134, 2015 WL 5719710, at *12 (E.D.N.Y. Sept. 29, 2015) (“[I]f a physician’s report is believed
to be insufficiently explained, lacking in support, or inconsistent with the physicitrer reports,
the ALJ must seek clarification and additionaormation from the physician, as needed, to fill
any clear gaps before rejecting the doctor’s opinion.” (quotations omitted)).

Here, the ALJ essentially concluded that Dr. Cohen’s report was “incorisigté the
physician’s other reports,id., and thushe had a duty to seek additional clarification and
information. The Court finds that this duty was especially clear in light of théhia the opinion
the ALJdid credit—Kleinerman’s—was based on the reported observations and treatment notes

of Dr. Cohen. Thughe Court finds it inexplicable that the ALJ would not have sought clarification
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from Dr. Cohen regarding the apparent discrepancy between Dr. Cohen’s observatitins a
diagnosis and conclusions.
CONCLUSION
For the reasons set forth above, the Court DENIES the Commissioner's motion for

judgment on the pleadings and GRANTS Plairgiffrossmotion. The Commissioner’s decision
is remanded for further consideration and new findings consistent with this sietoon & Order.
The Clerk of Court is respectfully requested to close this case.

SO ORDERED.

[s/ Pamela K. Chen

Pamela K. Chen
United States District Judge

Dated: Brooklyn, New York
March 28, 2017
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