Bank v. Verde Energy USA, Inc. Doc. 36

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NEW YORK

TODD C. BANK,
Plaintiff,

MEMORANDUM

- against DECISION AND ORDER

VERDE ENERGY USA, INC.,
Defendant.

19-cv-01472(AMD) (LB)

ANN M. DONNELLY, United State®istrict Judge:

On March 14, 2019, the plaintiff filed this action against Verde Energy USA, Inc.
(“Verde”) individually and on behalf of a putative class allegimat thedefendant violeedthe
Telephone Consumer Protection ACTCPA”), 47 U.S.C8§ 227, andhe New Yoik General
Business Lavwg 399-pby making unsolicited telemarketing callEhe parties quickly agreed to
settle the matter and entered into an agreeomaférwhich the plaintiffreleasedany andall
claims' it had against Verdéas of” the effective datef the settlement in exchange fofixed
sum The plaintiffagresd to dismiss this litigatiomwhen he receivedayment. The plaintiff
alleges that w March 26, 201%he date the agreement went into effaetyeceived r@other
unsolicited telemarketing cdllom the defendantThe next day, March 27, 206, the plaintiff
received the settlemeptiyment butlid not dismiss the actiorinstead he filed aramended
complainton March 29, 2019ECF No. 6), and kept the setthent paymentThe defendant
answered and counterclaimed for breach of contract and specific perforohéneeettiement
agreement (ECF No. 11.)The defendant nowoves for summary judgmerto enforce the
settlementagreement. (ECF N&6.) For thereasons stated below, the defentantotion is

granted
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BACKGROUND'*?

In hisMarch 14, 201omplaint the plaintiff allegedhat he received an unsolicited
automaticallydialed,telemarketing call from the defendamt his residential phonan
Decembed, 2018. (ECF No. 1 §3) Less than two weeks later, on Mardh 2019, the
plaintiff entered int@ Confidential ®ttlementand ReleasAgreemen{the “Agreement”)with
the defendant(ECF No. 293.) The partiesgreed that:

For and in consideration of the payment set forth in Section 3 of this Agreement,
Bank forhimself and on behalf of his heirs, spouse, children, executors,
administrators, successors, assigheseficiaries, agents, representatives and any
other persons in privity with Bankyevocably, unconditionally, knowingly and
voluntarily releases and forever discharges Verde Energy from and against any
and all claims and causes of action that Bank individually alleged or could have
individually alleged against Verde Energy before the execution of this Agreement
and from anyand all claims and causes of action, of any nature, known and
unknown, past and present, foreseen and unforeseen, that Bank has or might have
against Verde Energy as of the datehog Agreemenincluding but not limited

to any asserted or unasserted claims arising under any federal, dtatel or
telephonezommunications statute, regulation, or rule, including, but not limited
to, the federalelephone Consumer Protection Act, 47 U.S.C. Section 227(b )(1
)(B), and New York State Genelisiness Law Section 399 or any statutes,

laws, regulations, or rules of any other State ofthited States that address
telephone calls that, upon being answered, playtditiat or prerecorded voice

to deliver a message or are otherwise made or received without consent.

(Ag. 1 2 (emphasis added).)
The parties agreed that the effective date of the Agreement would be:

.. .the date on which the last Party affixes sBelntys signature hereto, provided
that, within five (5) calendar days from the date on whicHiteePartyaffixes
such Partys signature hereto, the last Party to have affixed such’ ®argnature
heretotransmits the fully signed Agreement, or pgof the Agreement
containing the last Parg/signature, to the Party that had first signed the
Agreement.

! Unless otherwise noted, the factual background is based on my review of the entitreimetating the
parties’ 56.1 statements.



(Ag. T 1.) As a condition for accepting the settlement money, the plaintiff agreed that ke woul
“dismiss the Litigation with prejudice, with each Party bearing its own costs anests fees.”
(Ag. 17.)

The plaintiff signed the Agreement on March 23, 2019,thadlefendargigned and
returned the Agreement to the plaintiff on March 26, 20ECF No. 28, Defendarg Rule 56.1
Statement (“Def. 56.1”) 1 11, 13, 14; ECF No.13®laintiff s Rule 56.1 Response (“F6.1")
1911, 13, 14. Both parties agree &#iMarch 26, 2019 is the effective date of thgreement.
(Def. 56.1 1 15; ECF No. 35, Oct. 29, 2019 Conference Transcript (“Oct. 28M012.)

The plaintiff alleges thatrothe same dayMarch26, 2019—he received another
unsolicited call from the dendant. (ECF No. 6 1 3@ct. 29 Tr. 3:1314.) Hetried to rescind
the settlemenfseeECF No. 33 at } but the defendant had already wired the settlefoens to
the plaintiff s accoun(id. at §.

The plaintiff received the settlement amount via wire transfer on March 27, gD&B
56.1 1 18; PI. 56.1 § 18Although he had agreed to dismike litigationas a condition of
accepting the settlement mondye plaintiffinsteadfiled an amendedommpgaint on March 29,
2019; hedropped the Decembdr 2018 claims and addedthimsaboutthe March 26, 2019 call.
(ECF No. 6 1 39Def. 56.1 1 31; PI. 56.1 1 31

The defendant sent the plaintiff a cease and desist letter on April 1,d2048nding that
he dismiss the litigation or return the settlement fur{@ef. 56.1 § 35; PI. 56.1 § 35The
plaintiff did neither. (Def. 56.1 { 25, 30; PI. 56.1 | 25; Oct. 29 Tr. 2213:1820.) Instead,
he filed a notice of voluntary dismissahich “dismissed with prejudicethe portion of the

original complaint related to the December 2018 cCF No. 7; Def. 56.1 § 36; PI. 56.1 § 36.)



The defendant answered the amended complaint and brought a counterclaim against the plaintif
for breachof contract and specific performangiethe Agreement (ECF No. 11).

The defendant moved farprediscoverysummary judgmenarguing that the plaintiff
released all claims in the amended complaint when he executed the Agreement and accepted the
settlanent funds, and that the plaintiff breached the Agreement by not dismissing thehtigati
when he receivethe settlement fundsECF No. 27 at 5. The defendant seeks specific
performance of the Agreementlismissal of the litigatior-and attorneysfees and cost®
enforcethe Agreement. 1d.)

The plaintiffrespond that the alleged March 26, 2019 phone call falls outside of the
terms of the Agreemenandthat the ‘as ofthe date of this Agreemenénguagencludes any
claims that the platiff had against the defendant up to, but not including, March 26, 2019.

(ECF No. 332 at 512; Oct. D Tr. 7:39.) The plaintiff also argues that he did not breach the
Agreementwhen he kept the settlement money esfdsedto dismiss the litigationhereasons
that he kept his part of the bargain becausdisraisedthe claimscovered bythe Agreemenrt-
those related tthe Decembed, 2018 call. (ECF No. 332 at 12; Oct. 29 Tr. 6:13.)

LEGAL STANDARDS

Summary judgment igppropriatewhen the submissions of the parties, taken together,
show that there is “no genuidespute as to any material fact and the movant is entitled to judgment
as a matter of law. Fed. R. Civ. P. 56(ayee alscAnderson v. Liberty Lobby, In@77 U.S. 242,
24748 (1986).In deciding a motion for summary judgment, the court must resolaenaiguities
and draw all reasonable inferences in favor of themowing party. Kaytor v. Elec. Boat Corp.

609 F.3d 537, 545 (2d Cir. 2010). The movant hasitial “burden of showing the absence of

any genuine dispute as to a material fadfitLee v. Chrysler Corp109 F.3d 130, 134 (2d Cir.



1997). Once the moving party has met its burden, the party opposing summary judgment must
identify specific facts and affirmative evidence that contradict those dffgréhe moving party
to demonstrate that there is a genuine issue for Eihlelberth v. Choice Sec. C81 F. Supp. 3d
339, 349 (E.D.N.Y. 2015) (citinGelotex Corp. v. Catretd77 U.S. 317, 324 (1986)).
DISCUSSION

Under New York lawa courtinterpreting a contrags “to give effect to the intent of the
parties as revealed by the language they chose to Bs#.Elec., Inc. v. City of New YQrk23
F.3d 146, 150 (2d Cir. 2000eealsoWong v. New York Times C297 A.D.2d 544, 547 (1st
Dept 2002)(“A contract should be construed in accordance with the papiiepose [and] a fair
and reasonable interpretation, consistent with that purpose, must guide the cenfidscimg the
agreement).? “[A] written agreement that is complete, clear and unambiguous on its face must
be enforced according to the plainaneng of its term$ Greenfield v. Philles Records, In€8
N.Y.2d 562, 569 (2002 The question for the court on a motion for summary judgimest
contract cases “whether the contract is unambiguous with respect to the question disputed by
the partes.” Law Debenture Tr. Co. ofdWw Yorkv. Maverick Tube Corp595 F.3d 458, 465 (2d
Cir. 2010)(quotingInt’| Multifoods Corp. v. Commercial Union InGo., 309 F.3d 76, 83 (2d
Cir. 2002). The court onsidersextrinsic evidence only if the contract is ambiguous.
Greenfield 98 N.Y.2dat 569.

“Where a contract is unambiguous, that is, where its words convey a definite and precise
meaning upon which reasonable minds could not diffemtéspretation can be determined as a
matter of law. Bolt Elec, 223 F.3dat 150 On the other handf contractual language is

“ambiguous and subject to varying reasonable interpretdtibespartiesintent “becomes an

2 The Agreement is governed by New York law. (Ag. 19.)
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issue of fact and summary judgnt is inappropriaté. Palmieri v. Allstate Ins. Cp445 F.3d
179, 187 (2d Cir. 2006guotingThompson v. Gjivojeé896 F.2d 716, 721 (2d Cit990). A
contract is ambiguous if “more than one meaning may reasonably be ascribed to the language
used. Id. “Language whose meaning is otherwise plain does not beaorhguousnerely
because the parties urge different interpretations in the litigatibess each is‘@aeasonable
interpretatior’ Law Debenture595 F.3dat467 (quotingHunt Ltd.v. Lifschultz Fast Freight,
Inc., 889 F.2d 1274, 1277 (2d Ck989) (internal quotations and citations omitte@herefore,
“the court should not find the contrarhbiguousvhere the interpretation urged by one party
would ‘strain [ ] the contract lajuage beyond its reasonable and ordinary meahik.
(quotingBethlehem Steel Co. v. Turner Con&to.,2 N.Y.2d 456, 459 (195Y)
l. The Settlement Agreement Covers the Alleged March 26, 2019 Call

The Agreemens release provisioprovides in relevant partas follows “For and in
consideration of the payment set forth in Section 3 of this Agreentkatplaintiff“irrevocably,
uncorditionally, knowingly and voluntarily releases and forever discharges Verde Energy from
and against any and all claims and causes of action that Bank individually alleged or could have
individually alleged against Verde Energgfore the execution diis Agreemerdéindfrom any
and all claims and causes of action, of any nature, known and unknown, past and present,
foreseen and unforeseen, that Bank has or might have against Verde d&snef¢jye date of this
Agreement . ..” (Ag. 1 2.) A plain, common sense reading of this provision invites one
reasonablénterpretatior—that“as of [March 26, 2019]” includes claims that existed on March
26, 20109.

As explained above provision does not become ambigususply because the parties

offer alternativanterpretations Law Debenture595 F.3dat 467. ‘Ambiguous language ishat



which is capable of more than one meaning when viewed objectively by a reasonably mtellige
person who has examined the context of the entire integrated agreement and who is adgnizant
the customs, practices, usages and terminology as generally understood in theaupiaeati=ibr
business! Palmieri, 445 F.3d at 191 (quotinglbany Sav. Bank, FSB v. Halpihl7 F.3d 669,

673 (2d Cir. 1997) The plaintiff s interpreationof the release provisias not reasonabléelt is

flatly inconsistent withlthe standard usage of the term “as of” and would resmlaeof the

language of the provision superfluouSeeWalker v. Thompsom04 F. Supp. 3d 819, 825
(S.D.N.Y. 2019)quotingGalli v. Metz 973 F.2d 145, 149 (2d Cir. 199Z)Under New York

law aninterpretatiorof a contractthat has the effect of rendering at least one claugerfluous

or meaningless. .is not preferred and will be avoided if gdse.”).

The parties agree that the effective date of the Agreement is March 26, 2019, fieat prof
competing interpretations of the Agreenienelease provision at Section 2. The defendant
argues that the phrase “as of the date of the Agreement” @velams the plaintiff “has or
had” before and including March 26, 2019. (ECF No. 27 at 9.) According to the plairiff, “a
of” March 26, 2019, includes all claims he had before 12:01 a.m. on March 26, (EP.No.

332 at 6; Oct. 29 Tr. 7:8.) In other words, the parties disputbether the effective date of the
Agreement—March 26, 2019-marks the end date of the released claims, or the date upon which
new, unreleased claims may begin to accrue.

Although the phrase “as of” can bsed to delineate events occurring in either the past or
the future suggesting either the beginning or the @hdparties appear to agr¢hat in this
case, “as of” is backwa#doking and marks the ending point of eventsctionable claims
against the defendantthat theplaintiff has upon acceptance Afireement. ECF No.33-2 at 6;

ECF No. 34 at 2 Indeed, the provision itself supports a kaardlooking meaning of the



phrase, releasing claimibefore the execution of this Agreement,” “past and presant“as of
the date of this agreemén(Ag. 12.)

The plaintiff asks the Court to interpret “astioé date of the agreemend’ mean “up
until, but not including’that date.This is supportedeitherby common usageor common
sense.The phrase “as ofts generally understood to include the date in questidareover,
because the contract alsgecifies that the plaintiff is releasing any claithat he hadbefore
the execution of this Agreemehas well as any claims he had or has “as of the date of the
Agreement the plaintiff's interpretatiomenders the “as of” phrasing superfluous; it merely
repeats the intention of the previous phratigat the plaintiff releases all claims he had before
the date of the Agreementhe phrase “as of” extends the release to inchadenlyclaimsthat
existal beforethe date of the agreemebuton the date of the agreemastwell. Reading the
entire provision, the only reasonable interpretation of “as of the date of thenagtéenust be
“before and including” the date of the agreemesgeWalker, 404F. Supp. 3t 825 (quoting
Galli, 973 F.2cat 149)(“[A] n interpretation that gives a reasonable and effective meaning to all
terms of a contract is generally preferred to one that leaves a part unreasonbbteaifext.’).

In any eventthe plaintiff’s interpretation fails as a matter of laWAlthough generally
interpretation of ambiguous contract language is a question of fact to be resolved by the

factfinder,'the court may resolve ambiguity in contractual language as a matter of tew if t

3 MerriamWebster's Dictionary defines “as of’ to meamn; at, from—used to indicate a time or date at
which something begins or entdhttps://www.merriarrwebster.com/dictionary/as%20of (last visited
Sept. 4, 2020) The American Heritage Dictionagefines“as of” to mean “on” or “at
https://ahdictionary.com/word/search.html?g=as+of (last visited SeEp28). The Oxford English
Dictionary defines “as of’ to mean “as things stood on (a date)feakbning fromfrom, after.”
https://www.oed.com/view/Entf§1307?redirectedFrom=as+of#eid194115997 (last visited Sept. 4,
2020). ‘Accordingly, the only reasonahieterpretatiorof thecontractss that the date contained in the
‘asof’ clause identifies the momentwhich the promised fact will exist.U.S. ex rel. O'Donnell v.
Countrywide Home Loans, In@22 F.3d 650, 6685 (2d Cir. 2016).



evidence presented about the partieiended meaning [is] so ois&ded that no reasonable
person could decide the contrdry Compagnie Financiere de CIC et ddJnion Europeenne v.
Merrill Lynch, Pierce, Fenner & Smith In@232 F.3d 153, 158 (2d Cir. 200@uoting3Com
Corp. v. Banco do Brasil, S.A.71 F.3d 739, 7487 (2d Cir.1999) (internal citations omitted).
In other words, summary judgment is appropriate “if the contractual language is amtigtious
‘the extrinsievidence creates no genuine issue of material fact and permits interpret#tien of
agreement as a matter of lAwRCJV Holdings, Inc. v. Collado Ryerson, S.A. de, A8/ F.
Supp. 3d 534, 5442 (S.D.N.Y. 2014)quotingShepley v. New Colemé&toldings Inc, 174
F.3d 65, 72 n.5 (2d Cir.1999)

The plaintiff, although appearingo se is an attorney with significant experience in this
area of law and no stranger to drafting agreements such as thiSes{@éapogrosso v.
Gelbstein No. 18CV-2710, 2019 WL 6406444, at *5 (E.D.N.Y. Jan. 30, 2qQaro se
attorney “is not entitled to the solicitude affordegto selitigants’), report and
recommendation adopted019 WL 4686448 (E.D.N.Y. Sept. 25, 2019he evidence suggests
that the plaintiff took an active role in drafting the AgreeméBCF No. 29  7; OcR9 Tr.
5:1521, 11:413, 15:1116.) Although this fact should not be used against the plaisgi#4g.
1 15), it does demonstrate that isea sophisticated party whemgaged in armength negotiation
andunderstood the languagethe Agreement.

Therecord demonstratékat the plaintifunderstood the Agreement to include March
26, 2019 in the releasd&.he plaintiff wrotea letterto thedefendant counsebn the evening of
March 26, 2019, after he received #ilegedunsolicited call from the defend&am whichhe
soughtto rescind the agreement due to a “material changecumstancg i.e. the alleged

phone call.(ECF No. 33 at 4.)f the plaintiff truly believed at that time that the settlement



agreementvould not preclude a claim for that March 26, 2019 call, there would be nameed
withdraw his consent tthe Agreement. Instead, beuld have dismissetie pending action and
broughta new lawasit against the defendants alleging new violations as a result of the March 26,
2019 call. The fact that he tried to rescind the Agreement is clear evidence khathhatthe
release provisioonoveredthe March 26 call.The plaintiff submits no othexvidence to support

his interpretation of the release provisiddeeCompagnie Financiere de CIC et dé&Jhion
Europeenng232 F.3dat 158 (“A court may also grant summary judgment regarding the
interpretation of ambiguous language if themeoving party fails to point to any relevant

extrinsic evidence supporting that pastynterpretation of the languatje.

Based on the language of the Agreement, the plaintiff released any claim he had
regarding the March 26, 2019 call when he accepted the sattlumes. Accordingly, the
defendants motion for summary judgmeas to the claims in the Amended Complaint is
granted.

Il. Bank Breached the Settlement Agreement by Refusing to Dismiss this Action

The defendant also seeks summary judgment on its coumesdiai breach of contract
and specific performanc€ECF No. 27 all7.) It argues that the Agreement required the
plaintiff to dismiss this action upon receipt of the settlement funds, andehbetached the
Agreement by continuing to litigate this actiofid. at16-17.)

Section7 of the Agreemenprovides: “Upon Verde Eergy’s payment as described in
Section 3, Bank will dismiss the Litigation with prejudice, with each Party bearingntgasts
and attorne\s fees.” (Ag. 17.) Theintroductory section of the Agreement defines the
“Litigation” as “a lawsuit titledTodd C. Bank, Individually and on Behalf of All Others Similarly

Situated v. Verde Energy USA, Irn€ase 1:13v-01472(“ Bank v. Verde Energyor the
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“Litigation”), [that]is pending in the United States District Court for the Eastern District of New
York.” (Ag.at 1.)

The plaintiff concedes that heceived the settlemenmtoneydescribed in Section &
March 27, 2019, and that he kept {(Def. 56.1 {1 18, 25; PI. 56.1 11 18,)2Blevertheless, he
maintaingthat hedid not breach the Agreemened¢ausdie dismissed the settled claimgh
prejudice (ECF No. 32 at 12.) He explairs that the phrastlismiss litigation with (or
without) prejudice’is a common usage in settlement agreements, but that only clambe
dismissed with prejudice.ld.) He argues that he cannot dismiss the entire litigation “with
prejudice”withoutimpairing the rights of the putative class; he can only dismiss his individual
claims with prejudice. 1.)

It is true that the plaintif€an dismis®nly hisindividual claims with prejudie. Equally
true, however, is thdhe practical effect o dismissal with prejudice an actiorike this one,
where the putative class has not been certifieaild be to close the cas8eelackson v.
Caribbean Cruise Line, IncNo. 14CV-02485, 2017 WL 9482238, at *3 (E.D.N.Y. Jan. 21,
2017)(because the Court did not certify the putative class, it had no jurisdiction ovesidbe cl
claims, and thereforephce the Court granted tfreamed] [plaintiff’s motion to disnss his
claim, the case was closgdsee alsdPolice & Fire Ret. Sys. of City of Detroit v. IndyMac MBS,
Inc., 721 F.3d 95, 112 n.22 (2d Cir. 201guotingMorlan v. Universal Guar. Life Ins. Ca298
F.3d 609, 616 (7th Ci2002) (“[U]ntil certification, the jurisdiction of the district court depends
upon its having jurisdiction over the claim of the named plaintiffs when the silgdsahd
continuously thereafter until certification because until certification tisere class action bu
merely the prospect of one; the only action is the suit by the named plaintig.Jismissing

his individual claims in the complaint with prejudice, the plaintiff wdudde in effect,

11



dismissed théitigation. Amending the complaint this situéion serves only t@rolongan
action that would otherwise be closed.

The plaintiff stheorythathis actionputs the parties in the same place as they would be
hadhedismissed thisitigation and brought a new action misses the poBection 7of the
Agreemenspecifically requires dismissal of “the Litigatibrand he Agreement defines “the
Litigation” as “a lawsuit titledroddC. Bank, Individually and on Behalf of All Others Similarly
Sttuated v. Verde Energy USA, InCase 1:13v-01472.” This language is clear and
unambiguousind must be enforced according to its teriyshwood Capital, Inc. v. OTG
Mgmt., Inc, 99 A.D.3d 1, 71st Dept 2012) “By ignoring the plain language of the contract,
[the] plaintiff effectively rewrites the bargain that was struckV:W.W. Assocs. v. Giancontieri
77 N.Y.2d 157, 163 (1990)The plaintiff agreed to dismiss the Litigation upon receipt of
payment butfailed to do so. The defendant is therefore entitled to summary judgment on its
counterclainfor breach of contract.

[I. Verde IsNot Entitled to Recover Attorneys Fees

Under New York law, the prevailing parity a breach of contraeictionmay not collect
attorneys’fees from thdosingparty “unless such award is authorized by agreement between the
parties, statute or court ruleTAG 380, LLC v. ComMet 380, Ind0 N.Y.3d 507, 515 (2008)
Authorization of attorneydees must be “unequocal”; courts‘should not infer a partg
intentionto provide counsel fees as damages for a breach of contract unless the intention to do so
is unmistakably clear from the language of the contradid-Hudson Catskill Rural Migrant
Ministry, Inc. v. Fhe Host Corp.418 F.3d 168, 177 (2d Cir. 200&juotingHooper Assocs. V.
AGS Computerg4 N.Y.2d 487, 492 (1989finternal quotations omitted). New York courts

have recogized a few exceptions to this general yuleluding: () wherethe defendandcts

12



“with actual malicéand “intentionally seeks to inflict economic injury on plaintf§ forcing

him to engage legal counse(2) “where a breach of contract has caused a party to maintain or
defend a suit against a third perso8) “in an action by an insured against its insurer to require
the insurer to defend a claim against it when the insurer seeks to disclaim egvanag4) “as

a consequence of frivolous conduct in litigatfollexsam, Inc. v. Mastercard lhtnc., No. 15
CV-2799, 2018 WL 7063137, at *7 (E.D.N.Y. Oct. 16, 2018) (quotagsatile Housewares &
Gardening Sys., Inc. v. Thill Logistics, In819 F. Supp2d 230, 242 (S.D.N.Y. 201)1{internal
guotations and alterations omitjeceport and recommendation adopt@®20 WL 3286785
(E.D.N.Y. June 17, 2020)

The Agreement does not provide for an award of attorriegs to the prevailing party in
an actiorto enforce the Agreement he defendansaysthatthe plaintiff should payits
attorneys’fees becausee acted “contumaciously” anttleprived Verde ofa clear legal
entitlement when he declined to dismiss this Litigation aetbase Verde from any claims he
may have in the alleged March 26, 2019.talECF No. 34 at 5 (quotinGheckMate Indus.,
Inc. v. Say AssoGsl04 A.D.2d 392, 3932d Dept 1984)).) In other wordsthe defendant says
thatthe plaintiffactedin bad faith. SeePetrello v. WhiteNo. 01-CV-3082, 2012 WL 2803759,
at *4 (E.D.N.Y. July 10, 2012)

Although the plaintiffs interpreationof the Agreemers release provisiowas strained,
hypertechnical and obviously wronthe evidence does not suppitr¢ defendans claimthat
he actedn bad faith. SeePetrello 2012 WL 2803759, at3*(citing examples of bad faith
conduct). He has not abused the litigation process or caused the defendant tdanages
beyond what it would be expected to encounter in a typical action to enforce thaesttle

agreement.Sead. (citing Park South Assoc. v. Essebad3 Misc.2d 1026, 102&iv. Ct., N.Y.

13



County, May 19,1982 andCheckMate Indus 104 A.D.2dat393. Absent an express
provision in the Agreement stating otherwigee defendant is not entitl¢o recover its attorney
fees in this action.
V. The Settlement Agreement Will Not be Filed Under Seal

Finally, theparties request that the Agreemeanhichthe defendardttached to its
summary judgment motiobe filed under seal pursuant to the confidentiality provision of the
Agreement.(ECF Nes. 30-32) Because there is a presumptive right of public access tmgldi
documentsa court*must carefully and skeptically review sealing reques|s]tesure that there
really is an extraordinary circumstance or compelling heetile a judicial document under
seal. In re Orion Pictures Corp.21 F.3d 24, 27 (2d Cil.994) “[D] ocuments submitted to a
court for its consideration in a summary judgment motior-a®a matter of law-judicial
documents to which a strong presumption of access attaches, under both the common law and the
First Amendment. Lugosch v. Pyrami€o. of Onondaga435 F.3d 110, 121 (2d Cir. 2006)
“A party may overcome the presumption of access by demonstrating that sealing lvail furt
other substantial interests such as a third fapggrsonal privacy interests, the puldisafety, or
preservation of attorneglient privilege! Under Seal v. Under Sed73 F. Supp. 3d 460, 467
(S.D.N.Y. 2017)collecting cases).

Neither party has established any “substantial interest” that ovestbenpresumption
of public access to the Agreemenithe confidentiality provision of thé&greemenprovides:
“This section shall not apply to any action by either Party to enforce this Agreertfamt{ 5.)
Theterm “action” in this caseincludesthe defendarg counterclaim to enforce the Agreement
Seelocal Union No. 38, Sheet Metal Workdrg’ | Assn, AFL-CIO v. Pelella350 F.3d 73, 81

(2d Cir. 2003)“ The word' action; without more, is arguably broad enough to encompass any

14



type of judicial proceeding, including counterclaitjisaccordN.Y. U.C.C. Law § 1201(1)
(“*Action’, in the sense of a judicial proceeding, includes recoupment, counterclaoft, satt
in equity, and any other proceeding in which rights are determineBy the Agreemens plain
languageneither sealingnor redactiorof the Agreemenis requiredn this case The parties
offer no other compelling reason to file tAgreemenunder seal Therefore, the motion to seal
the Agreement is denied.
CONCLUSION

The defendans motion for summary judgment is granted aaltclaims alleged in the
amended complaint as well as to the deferidaounterclaims for breaabf contractand
specific performanceThe defendans request foattorneysfeesis denied. The motion to eal
the Agreement (ECF No. 30) is denied.eT®lerk of Court is respectfully directed to enter
judgment in favor of the defendant and close this action.

SO ORDERED.

s/Ann M. Donnelly
ANN M. DONNELLY
United States District Judge

Dated:Brooklyn, New York
Septembed8, 2020
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