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UNITED STATESDISTRICT COURT
EASTERNDISTRICT OFNEW YORK

SCOTT CUSUMANO,

Plaintiff,

_ MEMORANDUM DECISION
—against- AND ORDER

ANDREW SAUL, 19-CV-7043(AMD)
Commissionepf SocialSecurity,

Defendant.

ANN M. DONNELLY , United StateDistrict Judge:

Theplaintiff seekseview of theSocialSecurityCommissioner'slecisionthatheis not
disabledfor the purpose afeceivingbenefitsunderTitle Il andTitle XVI of theSocialSecurity
Act. Forthereasonghatfollow, | granttheplaintiff’'s motionfor judgment on the pleadings,
deny theCommissioner'srossmotion,andremandthe casefor further proceedings.

BACKGROUND

In July of 2016the plaintiff appliedfor disability insurancéenefitsandsocialsecurity
insuranceallegingdisability becausef bipolar disordeanddepressionvith an onsetdateof
DecembeR0, 2008.(Tr. 77.) The SocialSecurityAdministration(*SSA”) deniedtheplaintiff's
claims onSeptembeB8, 2016. (Tr. 77-93.)

Theplaintiff, aformer stockbrokerreportedthat hehadstruggledwith depressiomand
anxietyfor muchof his adultife. (Tr. 53-54.) His recordshowsin-patienttreatmenfor mental
heath issuesasearlyas1990,with additionalhospitalizationsn 2004and2008. (Tr. 221, 225-
26, 299-303, 588.Mostrecently,theplaintiff receivedoutpatientreatmentt the Arista Center,

wherehe sawatherapist,SheldonTucker,on aweeklybasis,andtwo psychiatristspr. Eve
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Sullivanor Dr. NissanShliselberg, monthly(Tr. 52, 587, 620-654.hesedoctors diagnosed
the plaintiff with Major DepressiveDisorder. (Tr. 582, 587-88, 657.)

AdministrativeLaw JudgeGloria Pellegrinoheld ahearingon August 8, 201&twhich
animpartialvocational experandtheplaintiff, representethy counseliestified. (Tr. 29-74.) In
anOctober23, 2018 decision, th&LJ deniedtheplaintiff’s disability claim. (Tr. 12-29.) She
foundthattheplaintiff had the followingseverampairments:bipolar [disorder],depression,
spinal disadiseaseandobesity,” butthat heretainedtheresidualfunctionalcapacity(*RFC’) to
perform“light” work in a“low stress”occupatiorwith “occasiondl public contactandtherefore
wasnot disabled.(Tr. 17, 19, 23.)

On October29, 2019the AppealsCouncildeniedthe plaintiff's requesfor review. (Tr.
1-6.) Theplaintiff, representethy counselfiled thisactiononDecembel 6, 2019andboth
partiesmovedfor judgment on the pleadingéECFNos.1, 9, 12.)

STANDARD OF REVIEW

Unsuccessfutlaimantsfor disability benefitsunder theSocialSecurityAct may bringan
actionin federaldistrict courtseekingudicial review of theCommissioner’slenialof their
benefits. 42 U.S.C. § 405(g)In reviewingafinal decisionof theCommissionertheCourt’s
roleis “limited to determiningwhetherthe SSA’s conclusionsveresupported by substantial
evidencan therecordandwerebasedon acorrectlegal standad.” Talaverav. Astrue 697 F.3d
145, 151(2d Cir. 2012). “Substantiavidencds morethanamerescintilla. It meanssuch
relevantevidenceasa reasonablmind mightacceptasadequatdo support a
conclusion.” Selianv. Astrue 708 F.3d 409, 417 (Zdir. 2013)(internalquotationmarks,
citation,andbrackes omitted). In determiningwhetherthe Commissioner’'dindingswerebased

upon substantiavidence,the reviewingcourtis requiredto examinetheentirerecord,
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including contradictory eviden@ndevidencdrom which conflicting inferencesanbe
dravn.” Id. However,the Court ‘defer[s]to the Commissioner'sesolution ofconflicting
evidence.” Cagev. Comm’rof SocSec, 692F.3d118, 1222d Cir. 2012). If thereis
substantiatvidencen therecordto support theCommissioner’sindingsasto anyfact, those
findingsareconclusive and must be upheld. 42 U.S.C. § 405(g).
DISCUSSION

Theplaintiff challengeshe ALJ's evaluationof themedicalopinions,her consideration
of theplaintiff's mentalimpairmentsunderListing 12.04,andherRFC detemination. (ECF No.
9-lat12.) Thedefendantespondshatthe ALJ’s decisionwassupported by substantial
evidenceandwasproperin all respects.(EFCNo. 12at 18-32.) As explainedoelow, | conclude
thatremands appropriate.
I. Treating PhysicianRule

Thetreatingphysicianrule “requiresthatthe opinion of alaimant’streatingphysician be
accordedcontrolling weight'if it is well supportecandnot inconsistentvith other substantial
evidencan therecord.” Clark v. Comm’rof SocSec, 143 F.3d 11%2d Cir. 1998);seealso
Schislerv. Sullivan 3F.3d563(2d Cir. 1993). If the ALJ decideghatthetreatingphysician’s
opinion does naterit controlling weight, she mustomprehensivelgetforth [her] reasongor
the weightassignedo atreatingphysician’s opinion.”Burgessy. Astrue 537 F.3d 117, 12@d
Cir. 2008) (quotatiomarksandcitationomitted);accord20 C.F.R. 88 404.1527, 416.92The
factorsthatthe ALJ “must consider” include:

(i) Thefrequencyof examinatiorandthe length, naturandextentof the

treatmentelationship{ii) the evidencén support of thereatingphysician’s

opinion; (iii) theconsistencyof the opinionwith therecordasa whole;(iv)

whetherthe opinionis from aspecialistand(v) otherfactorsbroughtto the

SocialSecurityAdministration’sattentionthattendto support orcontradictthe
opinion.
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Halloran v. Barnhart 362 F.3d 28, 322d Cir. 2004);accord20 C.F.R. 88 404.1527, 416.297.
Failureto provide “goodreason’ for the weight assigne atreatingphysician’s opinions a
groundfor remand. Snellv. Apfel 177 F.3d 128, 13@d Cir. 1999).

A treatingphysician’s inputs particularlyimportantwhena claimantsuffersfrom mental
healthrelateddisorders.SeeRodriguezs. Astrue No. 07-CV-534, 2009VL 637154 at*26
(SD.N.Y. Mar. 9, 2009). Mentalhealthpatientshave good dayandbaddays;they may
respondo differentstressorshatarenotalwaysactive? Paganv. Saul No. 18CV-7012, 2020
WL 2793023at*6 (S.D.N.Y.May 29, 2020)internalquotationmarksomitted). Accordingly,
“the longitudinalrelationshipbetweena mentalhealthpatientand[his] treatingdoctor provides
the physiciarwith arich andnuanced understanding of the patien¢alththatcannot beeadily
achievedoy a single consultativexamination? 1d. (quotingBoddenv. Colvin, No. 14-CV-
08731, 2018VL 8757129at*9 (S.D.N.Y.Dec.14, 2015)seealsoEstrellav. Berryhill, 925
F.3d 90, 9§2d Cir. 2019) (quotindselianv. Astrue 708 F.3d 409, 41@d Cir. 2013)) (* ALJs
should notely heavily on the findings of consultative physiciaafser a singleexamination
This concernis evenmore pronounceth the context omentalillnesswhere,asdiscussed
above, a onéime snapshot of alaimants statusmay not beindicativeof [his] longitudinal
mentalhealth.”) (internalcitationsomitted).

In May or Juneof 2016, theplaintiff beganregularmentalhealthtreatmentt the Arista
Centerthatincludedweeklytherapysessionsvith alicensedsocialworkerandmonthly
medicatiormanagemengessionsvith apsychiatrist. (Tr. 579-654.) On August 6, 2016Dr.
Eve Sullivan, theplaintiff's treatingpsychiatrist, opinethathis“ability to functionin awork
settingatthistime is nonexistent’andthat“he is currentlyunableto function on his own.”(Tr.

264-66.) In Januaryof 2017, theplaintiff requestea differentpsychiatrist; hevasupsetwith
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Dr. Sullivanbecauseshewould notprescribeXanaxto helpwith his insomniaandrecommended
thathe stop taking &olistic” antrdepressant(Tr. 624-25.) Dr. NissanShliselbergook over
the plainiff's medicationmanagemen(Tr. 588-89),andon July 9, 2018aftereighteermonths
of regulartreatmentppinedthattheplaintiff had“extreme”limitationsin hisability to
“concentratepersist,or maintainpace”and“adapt ormanagé himself and“marked” limitations
in hisability to “understandrememberandapply informationand“interactwith others.” (Tr.
656.) More specifically,Dr. Shliselbergioundthat the plaintiff's ability to “maintain
concentratiorior anextended period,"perform activitieswithin a schedule,"maintainregular
attendance,"acceptinstructionandrespond appropriatety criticism from supervisors,*get
alongwith coworkers opeers,”and“maintainsocially appropriate behaviostereall
“extremelyimpaired.” (Tr. 656-57.) Sheldofucker,theplaintiff's therapist during hisntire
treatmentt the Arista Center,assistedothDr. SullivanandDr. Shliselbergwith their opinions
regarding thelaintiff’'s functionallimitations. (Tr. 266, 657.)

Dr. Michael Kushner, a consultativexaminerexaminedheplaintiff once—on August
22, 2016—andconcludedhathehad“moderate’limitationsin “maintainingattentionand
concentrationmaintaininga regulaischedulelearningnewtasks andperformingcomplextasks
under supervision,and“moderatg¢o marked limitationsin “relatingadequatelywith others”
and“appropriatelydealingwith stress.” (Tr. 269.) Dr. Kushner’s prognosiwas”somewhat
guardedbecauseheplaintiff reportedthathe had“beenexperiening significant symptomgor
sometime” and“his symptoms [hadpreventechim from holding continuous employmeint the
past’ (Tr.270.) Dr. Kushneralsoconcludedhattheplaintiff would not beableto managéhis

own funds. (d.)
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Dr. S. Shapiro, thestateagencyexaminerneverexaminedheplaintiff, but concluded,
basedon hisreview of the plaintiff's medicalrecordsthattheplaintiff was*“moderatelyimited”

in hisabilitiesto “interactappropriatelywith thegeneralpublic,” “acceptinstructionsand
respondappropriatelyto criticismsfrom superiors,’and“getalongwith coworkersandpeers
without distractingthemor exhibiting behavioraéxtremes.”(Tr. 90-91.) Dr. Shapiro found “no
significantlimitations” in the plainiff's ability to “asksimplequestion@ndrequestssistance”
or “maintainsocially appropriate behavior.”ld.)

The ALJ gave“greatweight”to Dr. Kushner’s opiniorbecausdt was“consistentwith
themedicalevidenceof therecord and“providesgreatunderstanding of thiplaintiff’ s] overall
functioning.” (Tr. 21.) TheALJ alsogavegreatweightto Dr. Shapir¢s opinion, observinghat
his opinionwas*“consistentwvith therecordasa whole.” (Tr. 22.) The ALJ foundthatDr.
Shapiro ‘adequatly consideredhe[plaintiff’s] subjectivecomplaintswith specificreferenceso
the evidenceo support his opinion.”(Tr. 22.) She did not poirb anyspecificevidencean the
recordthatsupporteceitherDr. Kushner’sor Dr. Shapiro’s opinion.

In contrast,the ALJ gave“little” weightto the opinions oDr. SullivanandDr.
Shliselberg, th@laintiff's treatingpsychiatrists.The ALJ declinedto give controlling weighto
Dr. Sullivan’s opiniorbecausét wasmadeonly one monttafter shebegartreaing the plaintiff
andwas‘inconsistent’with hertreatmenioteswhich describedhe plaintiff's “improvement
on medicationandrelatively normalmentalstatusexaminations.{Tr. 21.} While theplaintiff

did reportsome improvemeritom medication(Tr. 592, 598, 608, 610, 614), tAeista

treatmeninotesalsoreflectthattheplaintiff continuedo strugglewith depression, insomniand

YIn fact, Dr. Sullivantreatedtheplaintiff in 2007-2008prior to his 2008hospitalizatiorat Zucker
Hillside, andthe plaintiff reinitiatedhis treatmentith Dr. Sullivanin May or Juneof 2016. (Tr. 225,
267,412, 586.)
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his interpersonal relationships up until tiree of hisadministrativenearing(Tr. 596, 602, 620,
628-29, 634-35, 647, 653-54The ALJ did not acknowledgthesdimitations. SeeQuintov.
Berryhill, No. 17-CV-24, 2017WL 6017931at*14 (D. Conn.Dec.1, 2017) (The ALJ is not
permittedto cherrypick from thetreatmentecordonly evidencehatis inconsistentvith the
treatingsource’sopinionin orderto concludehatthe opinion should baccordedessweight.”).
Nor did theALJ sufficiently accountor theweightshe gavér. Shliselber{s opinion.
Dr. ShliselbergandMr. Tucker,theplaintiff's therapistjointly opinedthattheplaintiff had
many“marked” or “extreme”limitationsandstruggledo “maintainan ordinary routine,”
“perform activitieswithin a schedulg “maintainregularattendance,"get alongwith coworkers
or peers,”and“maintainsocially appropriate behavi@ndadhereo basicstandards afieatness
andcleanliness.(Tr. 656-57.) The ALJ foundthat“the recordat the Arista Centerdoes not
suppat suchextremdimitations.” (Tr. 21.) In fact, Mr. Tucker’streatmeninotesarereplete
with missedappointment§Tr. 622-23, 626-27, 632, 634-37, 639-41, 643-46, 651-21, &%)
referenceso theplaintiff’'s inability to maintainaregularscheduleor discusdifficult topics(Tr.
628, 633, 635-36, 638, 641-43)heplaintiff often showed ugo sessionsn house shoes or
pajamagTr. 641, 643, 645-46), struggledth hisfamily relationshipgTr. 624, 627-28, 648,
654),andhad“recurrentandintrusiverecollectionsof atraumaticexperience’(Tr. 623, 648,
654-55). Thesetreatmeninotes suppoir. Shliselberg’s conclusiothatthe plaintiff struggled
with manysymptoms of depressi@swell asothermentalhealthissuesandhad“no morethan
minimal capacityto adaptto changesn the environment aio demandshatarenotalreadypart
of hislife.” (Tr. 665.) MoreoverDr. Kushner, the consultativexaminer opinedthatthe
plaintiff's mentallimitations“may significantlyinterferewith theclaimant’sability to function

on adaily basis.” (Tr. 269(emphasisadded).) NithertheAristarecordsnor the otheevidence
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in therecordundermine ocontradictDr. Shliselbers opinion.Forthesereasonstemands
warrantel.?
I1. Listings Analysis

Theplaintiff alsochallengeghe ALJ’s determinatiorthathis severampairmentsof
bipolar disordeanddepressionlid notmeetor equallListing 12.043

WhenanALJ findsthataclaimanthasamedicallydeterminablempairmentthatis
“severe,’the ALJ mustdeterminevhethertheidentified“impairment(s)meetsor equalsalisted
impairmentin appendix 1.” 20 C.F.R. 88 404.1520(a)(4)(iii), 416.9Q@{&ii) . Each
impairmentin appendix Tis sufficient,at stepthree,to createanirrebuttablepresumption of
disability” under theSocialSecurityregulations.DeChiricov. Callahan 134 F.3d 1177, 1180

(2d Cir. 1998);see20C.F.R.88 404.1520(d), 416.920()f youhaveanimpairment(s)

2 Dr. Adam Zeitlin treatedthe plaintiff for degenerativeliscdiseaseén July of 2018, and concludeue
couldsit for only fifteen minutesat atime, standfor only twenty minutesat atime, occasionallyift or
carryupto twenty poundsandnever bend or stooTr. 658.) The ALJ declinedto give controlling
weightto Dr. Zeitlin’s opinion, concludinghatthe evidencén therecorddid not support theimitations
thatDr. Zeitlin found. However, theecordincludesmostly diagnostiaeferralsandobjective testingand
very little informationaboutthe courseof treatment.On remand, thé\LJ should developherecordthe
plaintiff's degenerativeliscdiseaseand consider whethéo seekadditionalrecords oto havethe
plaintiff examinedoy a consultative examiner.

3 Listing 12.04coversdepressivebipolar andelateddisorders. 2@.F.R.8§ 404, Subpt?, App’x 1. In
orderto meetthislisting, aclaimants conditionsmustsatisfythecriteriain paragraph A andither
paragraptB or Cof thelisting. Underparagrapt, a findingof depressivelisorderrequiresmedical
documentatiorf five or moreof thefollowing: depressednood;diminishedinterestin almostall
activities;appetie disturbancevith changan weight; sleepdisturbancepbservablgosychomotor
agitationor retardationdecreaseénergy;feelingsof guilt or worthlessnesgdifficulty concentrating or
thinking; or thoughtsof deathor suicide. UnderparagraptB, theremustbe“[e]xtremelimitation of one,
or markedlimitation of two, of the following areasof mentalfunctioning:” understandingemembering
or applyinginformation;interactingwith others;concentratingpersisting,or maintainingpace;or
adapting omanagingoneself. For paragraplC, theremustbe“a medicallydocumentedhistory of the
existenceof the disorderover aperiodof atleast2 years,”aswell asevidence oboth“medicaltreatment,
mentalhealththerapy, psychosaocial support(@)a highlystructuredsetting(s)thatis ongoing andhat
diminishesthe symptomsandsignsof your mentaldisorder’and“minimal capacityto adaptto changes
in your environment oto demandshatarenotalreadypartof yourdaily life.”

8



Case 1:19-cv-07043-AMD Document 16 Filed 11/23/20 Page 9 of 10 PagelD #. 757

which. . .is listedin appendix 1 ois equalto alistedimpairment(s)we will find youdisabled
without considering youage,educationandwork experience.”).

The ALJ acknowledgedhatthe plaintiff exhibitedat leastfive of the symptomsequired
by partA of Listing 12.04, but foundhathe did noimeettherequirement®f partsB or C of the
listing. UnderpartB, theALJ foundthattheplaintiff hadmoderatdimitationsin
“understandingrememberingor applying informationand“concentrating, persisting, or
maintainingpace,”andmild limitationsin “interactingwith others”’and“adapting or managing”
himself. (Tr. 18.) TheALJ concludedhattheplaintiff had“no issuesadheringo social
standards omaintainingsocidly appropriate behaviorandthathe“retain[ed]theability to
maintaina householdiakecareof hisdaily needsandadhereto adaily schedule(Tr. 18), but
did notexplainthebasisfor her conclusions.In heranalysisof partC, the ALJ citedDr.
Kushmer’'sreportandfoundthattheplaintiff's mentalimpairmentshad“persistedfor morethan
two years”andthatheparticipatedn regular outpatient therapy, biltatthe evidence did not
show“that the[plaintiff] hasachievedonly marginaladjustmenas. . . the[plaintiff] retainsthe
ability to maintaina householdakecareof hisdaily needdand]adhereo adaily schedule.”
(Tr. 19.) She did nateferto theplaintiff's treatmentecordsor the opinions oéitherof his
treatingpsychiatrists.

TheALJ’s conclusiorthattheplaintiff did notmeettheListing 12.04criteriais
contradictedby themedicalandopinionevidence.For example treatingphysicianDr.
Shliselbergoundthattheplaintiff metthe requirements of boffartsB andC of Listing 12.04
becausde exhibitedextremdimitationsin hisability to “concentratepersist,or maintainpace”
and“manageghim]self” andmarkedlimitationsin hisability to “understandremembeior apply

information” andto “interactwith others.” (Tr. 656.) Dr. Shliselbergalsoconcludedhatthe



Case 1:19-cv-07043-AMD Document 16 Filed 11/23/20 Page 10 of 10 PagelD #: 758

plaintiff had“no morethanminimal capacityto adaptto changesn the environment aio
demandghatarenotalreadypartof hislife.” (Tr. 655.) Theseconclusionsarelargely supported
by SheldonTucker’s detailedtreatmeninotes asdiscussed@bove. Dr. Kushner, on the other
hand, observethattheplaintiff had“moderateto attimesmarkedlimitations” in regardto
“relating adequatelyvith others”’and“dealingwith stress’(Tr. 269),andhis mentalimpairments
“may significantlyinterferewith the claimant’sability to function on aaily basis.” This finding
supportsratherthancontradictsPr. Shliselberg’s opiniothatthe plaintiff hadachievedonly
marginaladjustmenasmeasuredh partC of thelisting. OnremandtheALJ should consider
all of the evidencén therecordandre-evaluatevhetherthe plaintiff’'s impairmentsneetListing
12.04.
CONCLUSION
Theplaintiff's motionfor judgment on the pleadingsgrantedandthe Commissioner’s

motionis denied. The caseis remandedor further proceedings consistewith this opinion.

SO ORDERED.

s/Ann M. Donnelly

ANN M. DONNELLY
United State<District Judge

Dated: Brooklyn,New York
November 23, 2020
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