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SPATT, District Judge.

This case arises from agwal of a settlement ending more trsx years of class action
litigation against the Defendawashington Mutual, Inc. (“WMI”) for alleged violations of
federal and state law in charging yp@yment fees relating to residential mortgage and home
equity loans. Familiarity with the numerous prior orders is presumed.

On February 15, 2011, a Settlement Agreer(ibet“Agreement”’was filed with the
Court. As part of the Agreement, the Settlement Class Members agreedhtpishi any claims
against WMI Forits part, WMI agreed to deposit@ross Settlement Fund the amount of
Thirteen Million Dollars($13,000,000) into &ettement Accountprovide noticeo class
membes; and implement a claims process and distribution as described in Article 6 of the
Settlement Agreement. The Agreement provided that, except for limited circopsstat
applicablehere, the Gross Settlemdnind was not to be paid out until after the &€tive Date”
of the Agreement, which could not occur until after exhausti@angfappeals.

Relevant here, Article provided that “[a]ny Class Member who does not timely and
validly exclude himself or heedf from the Class, but does not submit a valid and timely Proof of
Claim Form . . . will not be entitled to receive any proceeds from the Net Settlemerit Fund
(Agreemenf[6.2.) The Agreement defined “Net Settlement Fund” as that portion of the Gross
Setlement Fund that remained after the payment of attorneys’ fees and otheisadiniei
expenses.

Article 6 alsorequired that all Proof of Claim Forms be submitted no later than fifteen
days prior to theFinal Fairness Hearing.Similarly, Article 6mandated that “[a]ny Proof of
Claim Form received after such date or any Proof of Claim Form that doedisfaicsarily meet

the submission requirements set forth herein and in the Proof of Claim Form shadcbedrby



the Settlement Administrator a@lass Members submittirguich forms shall not be entitled to a
distribution from the Net Settlement Fuh@d. 16.3) Article 6 also provided that & Disputed
Claim could not be resolved by the Settlement Administrator without objection by GlasseC

or WMI Counsel, or by good faith conferrals between them, the claim could be submitted to t
Court for resolution.Id. 16.4.) In additionthe Settlement Account Agewas required to

deliver Claim Payments to Claiming Class Members witid days dthe Effective Date.

Finally, Article 6 provides that any funds remaining in thiet' Settlement Furidafter

Distribution of Claim Payment&hall be returned to WMI’s bankruptcy estate for subsequent
distribution in accordance with the Pland.(6.6.)

On March10, 2011, the Couf(fl) entered @reliminary Order Apmving the Settlement
Agreement; (2) scheduled a “Final Fairness Hearing” for September 15, 201te¢®diClass
Members to submit their Proof of Claim Forms to participate in theeGedtit's financial
distribution by August 31, 2011.

On September 15, 2011, the Court (1) hel&iadl Fairness Hearirig(2) certified the
proposed class for settlement purposes only; (3) overruled any objections; (4eaibe
Settlement Agreemeiaind application for attorneys’ feg®) excluded optut claimantsand
(6) deemed the distribution plan set forth in Article 6 to be fair and reasonable.

A few objectors unsuccessfully appealed the award of attorress’ fAfter those
appeals were exhaustate“Effective Date” of the Settlement Agreemeatcurredsometime in
May 2013. Accordingly, under the terms of the Settlement Agreement, claim paymentsare du
sometime in September 2013.

Class Counsel, counsel for WMI, and the SettlementiAditnator have been conferring



regardingthe nearly 500,000 Proof of Claim Forms submitted by Settlement Class Members
However, certain disputes regarding the Distribution of the Claim Paymemshsen. In a
letter dated August 13, 2013, the parties jointly requested the Court’s rulings oditipeges.

l. DISCUSSION

1. As to LateFiled Proof of Claim Forms

The Settlement Administrator has determined that approximately 2,652 Prdafraf C
Forms were received aftthe August 31, 2011 deadline, but prior to the “Effective Date” of the
Settement AgreementApproximately 496,036 Proof @laim Forms were timely filedClass
counsel believes that these Hited claims should be allowed, while WMI believigsit these
late-filed claims should be disallowed.

Courts in this and otheircuits have delineated four factors to aid tlei@in
addressing untimely claims in a class action settleniemese factors (the “Pionefactors”)
include: 1) the danger of prejudice to the nonmovant; 2) the length of the delay and italpotenti
effect on judicial proceedings; 3) the reason for the delay, including whethenitithasthe
reasonable control of the movant; and 4) whether the movant acted in goodPiaitaer Inv.

Servs. v. Brunswick Assoc. Ltd. P’ship, 507 U.S. 380, 395, 113 S. Ct. 1489, 123 L. Ed. 2d 74

(1993));accordin re Oxford Health Plans, Inc., 383 F. App’x 43, 45 (2d Cir. 2000k Visa

Check/Mastermoney LitigNo. 96€CV-2538, 2009 WL 7230400, at *1 (E.D.N.Y. Nov. 19,

2009). Especially relevant to this determination is the reason for the delay ahémhegs in

the claimants’ controlSeeln re Oxford Health Plans, Inc., 383 F. App’x at 45 (“[B]ecause in the

ordinary case there will be little prejudice or disruption caused by allowing-subiteitted
claim, we focus our analysis on the asserted reason for the claimant’s delagi¥odn re Gilat

Satellite Networks, Ltd.No. 02CV-1510, 2009 WL 803382, at *6 (E.D.N.Y. Mar. 25, 2009)




(“Because there is no showing of delay or prejudice, the late filed claimmkidf®included in
the class for settlement disbursement.”). Some courts have likened this incuskidwing of

“excusable neglect.” Sdr re Auction Houses Antitrust LitigNo 00CV-0648, 2004 WL

3670993, *9 (S.D.N.Y. Nov. 17, 2004).

Here,while Class Counsedssertshat accepting latéled claims would have a negligible
impact on the recovery for timefyted claims,the Court requires additional information before it
can make a determination. In particular, Class Codasglto provide theeasons for the delays
or explain just how lengthy the particular delays weé¥er does Class Counsgelicate, in any
guantifiable terms, the average payout for Class Members, either includixguatieg the late-
filed claims. Without such calculation#s remains unclear the extent to whisiMI, which
appears toetaina reversionary interest anyundistributed funds, would be prejudiced by the

inclusion of latefiled claims. Dahingo v. Royal Caribbean Cruises, Ltd., 312 F. Supp. 2d 440,

447 (S.D.N.Y. 2004)prejudiceis found wherdhe defendant was entitled to receive back any
excess not paid out for claims, attorneys' fees and costs, or administratinsesypd-or this
reason, at this time, the Court defers ruling on the dispute oviatdHged claims. Class
Counsel is directed to submit further explanation on this issue, not to exceed 20 page&0withi
days of the date of this order. Class Counsel should fully address why, in lighhaffebe

four Pioneerfactors, the Court should allowtéefiled claims as part of the Settlement

distribution

2. As to Unsigned Proof of Claim Forms

The Settlement Administrator has advised the parties that approximately 450068fP
Claim Forms were timely received, but unsigned. The instructions to the PrdairaffEdrm

directed all Class Members to exectlteir claims forms, andy ther signature, the Settlement



Class Members are verifying that they are entitled to receive a Claim Payntemtve,
relying onDahingq Class Counsel heles that the Settlement Class Members’ efforts to
complete and submit their Proof of Claim Form to the Settlement Administrator evinces
sufficient intent to participate in the Settlememte Court agrees.

To be sure, in Dahingo, the Court granted an application for an order providing claimants
who submitted timely but unsigned claims the opportunity to submit signed claim f@iven
the (1) protracted nature of this litigation; (2) the upcoming negotiated 120-ddjneeto
disburse Claim Payments; and (3) the lack of opposition by WMI on this issue, the @surbse
reason to require these claimants to submit signed claim ftdmereby further extending this
litigation. Accordingly, the Court grants Class Counsel’s refjigedirect the Settling Parties
and the Settlement Administrator to accept and treat as valid all Class Member dirtgigely
claims received by the Settlement Administrator.

3. Single Proof of Claim Forms Submitted for Multiple Qualifying Claims

CertainClass Members are eligible to submit multiple claims. Instead of separately
mailing Proof of Claim Forms to the same Class Member for each eligible claim, sankto
postage costs, the Settlement Administrator included multiple Proof of Claim Formsgptea s
mailing to Class Members eligible to receive multiple forms. Each Proof of Claim Form
indicated on its face that separate Proof of Claim Forms were to be subonited!i claim.

The Settlement Administrator has informed the parties’ counseapipabximately 8,636
Settlement Class Members attempted to submit multiple eligible claims on a Single Proof of
Claim Form. Based on the loan database obtained through discovery by Class Counsel, and
provided to the Settlement Administrator, the Settlement Administrator can identiépanmite

the amount of multiple claims submitted on a single Proof of Claim Form by eligible Settlemen



Class MembersClass Counsel believes that all included eligible claims listed on a single proof
of Claim Form should & accepted.

Finding no prejudice to WMI or the other Class Members, the Court grants Class
Counsel’s request to direct the Settling Parties and the Settlement Administrategbaand
treat as valid all eligible Class Member claims listed on a skglef of Claim Form.

4. Multiple Qualifying Loans but Submitted Claim for only One Loan

Relatedly, certain Class Members who argikele to submit multiple claimenly
submitteda claim for one loan. The Settlement Administrator has informed the partiesetouns
that approximately 7,880 loans in the electronic loans database remain unchaiBettldment
Class Members who submitted a claim for another loan. Class Counsetbdéhat these Class
Members should be eligible to receive a Claim Payment for alldaes. The Court disagrees.

In the Court’s view, these Class Members appar&vilyced an intent to subrnatclaim for only
one of their loas.

5. Settlement Class Memisewho Claim Lower Amounts than Indicated in Discovery

The default value of the Disputed Fees paid by Claiming Class Members for gurpose
of computing their share of th&let Settlement Furids determined by the information in the
electronic loan databasdtained through discovery by Class Counsel, and provided to the
Settlement AdministratorNonethelessthe Court approved a process whereby Settlement Class
Members could (but were not required to) indicate the amount of their allegadociahe face
of the Proof of Claim Form. Settlement Class Members who claimed an amount ijaathe
default amount reflected in the loan database were required to submit documents toasuppor
upward adjustment. The parties’ counsel and the Settlement Adetioisdre currently

reviewing such claims and documents. The Settlement Administrator reporsptitatimately



3,588 claims contain Proof of Claim Forms seeking an aniowet than the default values
indicated in the loan database. In this instance, Class Counsel recommends thhethahig
represented by the electronic database be used to calculate the Settlement Class Miamber’

The Court agrees. Settlement Class Memerg notactuallyrequired to indicie the
amount of their alleged dta on the face of the Proof of Claim Form apdesumablytheywere
notaware of the default value recoverynder these circumstances, the Court identifies no
reason to penalize those Settlet@&lass Members who claimed a lower amount than indicated
in discovery.

6. Inclusion of Supporting Documents without Listitiee Amount of Their Claims

In addition to the Class Members who submitted documents suppspiedied claim
amounts above or below the default indicated by the Electronic Loan Database,ulthetted
documents without indicating the amount of their claims. The Settlement Administeittesa
that 38,061 such claims were received. Class Counsel cotenmdse sbmission of
documents indicates a request that those documents be reviewed to determinetinether
support an upward adjustment to the default claim value indicated in the electtabi@sga
The Court agrees. These Class Members apparently evinced an intent to seek an upward
adjustment to the default claim value.

. CONCLUSION
For the foregoing reasons, it is hereby
ORDERED, that Court defers ruling on the Idtked claims issue until Class Counsel

submits furtheexplanation as describ&uthe orderand it is further



ORDERED, that the Settling Parties and Settlement Administrator are directed to accept
and treat as valid all Class Member unsigned claims received by the Settlement
Administrator; and it is further

ORDERED, that the Settling Partiesd Settlement Administrator are directed to accept
and treat as valid all eligible Class Member claims listed on a single Proof of Claim
Form; and it is further

ORDERED, that the Settling Parties and Settlement Administrator should not accept and
treat asvalid claims for Class Members who submitted a clarmffor only one of their
loans and it is further

ORDERED, that the Settling Parties and Settlement Administrator are directed to
calculate class member claims by using the default value listecefotaim in the

electronic loan database provided to the Settlement Administrator, or the wahoeted

by thedocuments submitted by the Class Member accompanying the claim form(s),
whichever value is greater or yields the higher claim, regardless datheamount

listed by the Class Member on the face of the submitted claim form.

SO ORDERED.

Dated:Central Islip, New York
Septembed, 2013

Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge




