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HURLEY, Senior District Judge:

Before the Couris plaintiffs’ two-part motion. The first part seeks reconsideration of the
September 21, 2011 Memorandum and Order (“M&QO”), which granted defendants’ motions to
dismiss the amended complaint. The secondrpaves in the alternative for leave to amend the
complaintfor a second time. For the reasons that follow, plaintiffs’ magaienied in its

entirety and this cass dismissed with prejudice

I.  PLAINTIFFS' MOTION FOR RECONSIDERATION
a. Plaintiffs’ Allegations and the Court'sOrder of Dismissal

A full recitation of the facts of this case can be found in the M&O that plaimitfiv ask
the Court to reconsideBeeYoung v. County of Nassado. 09 CV 3830, 2011 U.S. Dist.
LEXIS 106316 (E.D.N.Y. Sept. 21, 2011A familiarity with this actionis therefore assumed;
only those facts necessary to address the present motion will be recounted below.

By Order dated September 21, 2011, the Court dismissed plaintiffs’ federal cladiers
the Age Discrimination in Employment Act (“ADEAY, 29 U.S.C. § 62#&t seq.and declined to
exercise supplemental jurisdiction over the remaining state law claims. Plagiéiffsspertain
to a policy implementethrough the collective bargaining procksst effectively cappethe
amount of accrued and unused leave time that is paid out to an employee at refneferead
to hereinafter as “termination pay”)Jnder the policy, regardless of the amount of unilesace

that an employee had bankeglthe time they retired, one’s termination pay at the time of

! As discussed in the M&O, the policy was enacted through interest arbitraticisawa
pursuant to Article 14 of the New York Civil Service Law (a/k/a the drayhw). (M&O at 7-8.)



retirementcould not exceed two times his or her final annual salary. The new policy, however,
did not go into effect on July 1, 2009, allowing anyone who was eligible to retireelib&drdate
to do so and avoid the imposition of the cap on tieemination pay Of course, those who did
not, or could notretire by that date wemecessarilygubject to the termination pay cap when
they later retired Plaintiffs allege that this policy amowtb age discrimination baase it
forces the older workers.e. those therligible for retirement, to choose between (1) retiring
prior to July 1, 2009 and receiving their ftdkmination payor (2) staying on the job and
acceptiig a cap on the amount of their terminatpary whenthey later retire By contrast, the
younger workerg,e. those nothen eligible for retirementyould not have to face this same
dilemmabecause they could not retire in any event before the policy went inta effect

Plaintiffs drew a line betweedhese older and younger workers at age 40, thdwgh t
amended complaint failed to providay explanation as why they delineabedweerthe two
groupsat that particular agé One possibility raised by the Court was thatlémguage of the
policy itselfexcluded those 40 and unde&eeM&O at 9.) However, an examination of the
policy® revealed that that was not the ca&ased on the facts allegexthd documents
incorporated by reference in the amendenhplaint, the Courdleterminedhatage 41 must
representhe minimum age at which an employee becomes eligible for retirefent.

The Court then concluddtatthe policy did not violate the ADEA. The following

excerptdrom the M&O provide the basis for this holding:

2 Specifically, the complaint alleged, without any further clarification, thapttiey
“affects no employee under the age of 41 years old.” (Am. Compl. § 33.)

% See Discussion section I(b)-(c) of the M&O for an explanation of which documents the
Court considered in deciding the motion and why it was permissible to consider each.

* Although the Court was able to infer this fact from the pleadings, there was no
indication in the pleadings whether age, alone or in conjunction wién tatbtors, was actually a
criteria for retirement eligibility. $eediscussion in M&O at 11, n.5.)



[T]he dissimilar effect of the paly between the two age groups is
not the result of an explicit exclusion in the policy based on age,
but the artifact of a separate eligibility criteria for retirement that
somehow sets 41 as the minimum age at which an employee
becomes eligible to retire.This fact reveals a critical
mischaracterization by plaintiffs in their pleading. It is not that the
“[clap affectsno employee under the age of 41(Compl. §
31(emphasis added).) Rather, it is that the cap affects every
employee under the age of 41. Moaccurately, the cap affects
every employee who does not retire before July 1, 2009, regardless
of age. The cap reduces the termination pay of every employee
moving forward after the effective date. The only difference
between the older set and the youngget is that the older set has
the option to retire before July 1, 2009 and avoid the cap. The
younger set does not have this option, however; they have no
choice but to accept the cap on their termination pay when they
retire. Those over 40 who choose not to retire before July 1, 2009
will, of course, also have their termination pay capped, but this is
imposed not because of their age, but because of their choice not to
retire. The result is that the older workers are actually at an
advantage over theioynger counterparts, not a disadvantage. . . .

. . . [B]ecause the policy takes effect for everyone on the same
date, July 1, 2009, rather than on a separate date for each person
based on his or her birthday, the trigger is not one’s age, but the
passing of July 1, 2009. Second, because the policy takes effect on
that date, and applies uniformly to all employees moving forward,
the advantage conferred on the younger workefdomhamsorjv.

The Bd. of Educ. of The Wappingers Falls Cent. Sch. D85t4

F.3d 66 (2d Cir. 2004)and Auerbach[v. Bd. Of Educ. of the
Harborfields Cent. Sch. Dist. of Greenlawk86 F.3d 104 (2d Cir.
1998)] (.e. the option to continue working after a certain age
without loss of benefits) will never be conferred on thenger
workers here. Again, because the older workers were offered a
choice that the younger workers were not likewise offereshd
presumably will never be the older workers are in every respect
better off than the younger workers, not worse.

(M&O at 11, 13.)
From there, thé1&O noted the Supreme Court’s holdingGen. Dynamics Land Sys. v.

Cline, 540 U.S. 581, 600 (2004 ,case of reverse discriminationwhich the Court held that



despite the ADEA’s expansive prohibition agairdistrimination .. . because of such
individual's age,” the purpose and history of the Act, among other things, did not bar employers
from “favoring an older employee over a younger otk at 600. Therefore, the M&O
continued, to the extent that this facially neutgalicy was at all motivated by age, because the
policy itself actually advantages the older workers, defendants did not viols&®E¥e.”
(M&O at 15.)
b. The Standard of Review on a Motion for Reconsideration

The decision to grant or deny a motion for reconsideration lies squarely within the
discretion of the district courgee Devlin v. Transp. Comm’ns Unid75 F.3d 121, 132 (2d Cir.
1999). The standard for a motion for reconsideration “is strict, and reconsideration wil
generally be denied unless tim@ving party can point to controlling decisions or [factual] data
that the court overlooked — matters, in other words, that might reasonably be expadtted t
the conclusion reached by the couBlirader v. CSX Transp., In@0 F.3d 255, 257 (2d Cir.
1995);see also Arum v. Millei304 F. Supp. 2d 344, 347 (E.D.N.Y. 2003) (“To grant such a
motion the Court must find that it overlooked matters or controlling decisions which, if
considered by the Court, would have mandated a different result.”) (citation amclinte
guotation marks omitted). “The major grounds justifying reconsideration are émeaning
change of controlling law, the availability of new evidence, or the neednectarclear error or
prevent manifest injustice.Virgin Atl. Airways, Ltd. v. Nat'| Mediation Bd956 F.2d 1245,
1255 (2d Cir. 1992) (quoting 18 C. Wright, A. Miller & E. Cooper, Federal Practice & Procedure
8 4478 at 790). Thus, a “party may not advance new facts, issues, or arguments not previously
presented to the Court.Nat’l Union Fire Ins. Co. v. Stroh Cq®65 F.3d 97, 115 (2d Cir. 2001)

(quotingPolsby v. St. Martin’s Presslo. 97 Civ. 690(MBM), 2000 U.S. Dist. LEXIS 596, at *2



(S.D.N.Y. Jan. 18, 2000)).

c. Plaintiffs’ Motion for Reconsideration

Plaintiffs arge that the Court overlooked five factual matters in the M&O, properly pled
in theiramended complainthat preclude a dismissal thfeir ADEA claim. Each of the five
factual matterss address in turn below.

1. Comments in Newsday

The firstfactualmatter pertains to allegations tligtfendants admitted that the policy
“targeted older employees.” (Plaintiffs’ Motion for Reconsideration ¢:Réot.”) at 3.)

Specifically, in a March 16, 2009 Newsday article, the Counigtsor Relations Director
DanielMcCray (“McCray”), allegedlystated that the “pay caps are intended to prod the older . . .
officers to retire . . . [and] allow the county to hire younger officers at Isalaries.” [d.

(quoting Am. Compl. 1 51).) Accordirtg plaintiffs,the factthat defedantsadmitted they
“targeted” older employees “supports” a claim for intentional discriminatrater the ADEA,
and “supports” a claim that the policy had a disparate impact on older emplogrespettive

of whether the policy was facially neutrallti(at 5.)

This argument is nahcorrect Such facts would indeed “support” an otherwise viable
claim for both disparate treatment and disparate impact under the Act. Howeserfdcts
alone are by no means dispositoresufficient to state a clai. Moreover, theM&O did not
“overlook” the effect of these alleged statements the Court stated in its conclusion, “to the
extent that this facially neutral policy was at all motivated by age, becaugelitheitself
actually advantages the oldeonkers, defendants did not violdtee ADEA.” (M&O at 15) In

other words, assumirgyguendothat defendants in fact “targeted” the older workers, they did



not, according to the pleading, target them in a way that placed them at a disadviaréage
their younger counterparts. Thus, #lieged‘targeting” as plaintiffs refer to itwas na
discriminatory under the Act. McCray’s words in the Newsday artiol@avhave “suppoed”
plaintiffs’ claims had the policy imposed a relative disadvantage on the oldezraoBut as
the M&O explained, it did not.

Finally, plaintiffssuggestn their reply memorandum that McCray’s comments were
“evidence that age was the ‘trigger’ motivating the Defendants’ implementidtibe new
policy.” (Reply Memorandum of Law in Support of Plaintiffs’ Motion for Reconsideration
(“Reply”) at 1.) This argument, however, erroneously conflates the meaning of the word
“trigger” as it is used in the M&Qwith the defendants’ allegedotivationbehind the policy.
The M&O never discussed whether age acted as a “trigger motivating thel &af&Erbut
whether age acted as a trigf@rthe application of the policy. Specificalljpnet M&O
distinguished th instantcase from other caseswhich“age— and not years of servicasthe
effective trigger” for the denial of benefitSeeM&O at 12 (quotingAbrahamson374 F.3dat
73).) The present case, the M&O explained, was different tinese other casas thatthe
policy here was age-neutral, and therefore age did not “trigger” the imposition ofithe pdie
policy’s “trigger” and defendants’ motivation are two entirely differentéss as a close reading
of the M&O and of this Order demonstrates. Arslstated above, the latter is not alone

dispositive of plaintiffs’ claims.

® In fact, as plaintiffs point out in their reply, “if age ‘played a role in tiedleyer’s
decisionmaking] procesandhad a determinative influence dretoutcome,’ then a disparate
treatment case exists.” (Reply at 1(quotiezen Paper Co. v. BigginS07 U.S. 604, 610
(1973)(emphasis added).) The operative word in that quote, at least for present psrposes i
“and.” As discussed in the M&O, the polimyas neither discriminatory on its face, nor was age
a “determinative influence on the outcome.” Plaintiffs’ accompanying argutmgnyears of



2. Prior “Complaints” to County Officials

The second factual mattewolves “complaints” that plaintiff Richard Fogelson allegedly
made to theiNassau County Executive Thomas Suozzi and to McCray which “stated that the
termination pay cap policyiolatedthe [ADEA].” (Recon. Mot. at 4.) Other unspecified
“complaints” were apparently made to the County’s “EEO Trainer Tara Comiiriéy. The
Plaintiffs provide no explanaticas to the practical or legal effexttheseeventsexcept to
suggesthat defendants “were made aware by Plaintiffs and other employees of the
discriminatory nature of the termination pay policyd.Y The Court credits that these
complainants may honestly have felt that they had been aggoeesen discriminated agest
by the policy. Nevertheles€ourt is at a complete loss as to whgsestatements-which,
notably,werenot madeby defendants, buticbcted at themr-would have any bearing
whatsoever on whether defendants’ policy was actually discriminasoaymatter of law

Plaintiffs’ argue in their reply that this “notice” to defendants satisfiesatpginement
that their allegations be “facially plausible and div&ir notice to defendants of the bases of
their claims.” Replyat 2 (quotingBell Atl. Corp.v. Twombly55 U.S. 544 (2007).) Howeves a
the M&O explained, plaintiffs’ claims fail as a matter of Jaamd are therefore not “plausible.”

The issue of “notice” isherefore rendered academic

3. 4. & 5. Plaintiffs’ Losses
The third,fourth, and fifthfactual matters that the @urt purportedly overlooked focus on
thediffering effectthe policy hadon thetwo groupsof plaintiffs that joined in this actiowjz.,

those who chose to retire before July 1, 2009, and those that difihealleged impact of the

service served as a “proxy” for ageéReply at 2) is addressed below.



policy oneach ofthese two groups can be summarized as follows.

With regard to the plaintiffs in the first group, these individuals chose retatamerder
to avoid foregoing between $60,000 and $100@48¢h Faced with the prospect of such a loss,
these workers claim they were effectivélgrced|[] to retire, thereby constituting constructive
discharge.” [d. at 4.) They further arguéhat although they may have retained their full
termination pay by retiring, they nevertheless lost out oriatiéitional years of income,
pension, and other benefits” that would have come through staying on tHelgafttiffs
belonging to the second group, or those who chose not to retire, allegetiyriosation pay
benefits valued between $41,000 and $100,@@0.e

Plaintiffs suggesin their motion for reconsideratidhattheimpact of the policyas
outlined aboveillustrates why the “older employees were not advantaged at all by the
termination pay policy over their younger counterpartsl.’dt 5.) Plaintiffs offer the followirg
articulation of their argument:

While any employee could choose to retire before July 1, 2009 if

they were eligible to take advantage of the uncapped termination
pay policy, because termination pay was calculated under the prior
policy based on the years of service, the older employees who
accumulated more years of service invariably stood to lose more
by not retiring by July 1, 2009. In comparison, younger employees

who accumulated less years of service invariably had lessdo los

because they accumulated less earned benefits.

(Recon. Mot. at 5.)

This argument is neither correct, nor was it overlooked in the M&O. As the p&intiff
concede, the amount of “termination pay was calculated under the prior policy baked/ears

of service.” Therefore, years of servieer more specificallythe numbeteave days saved and

accruedduring these years of serviceserves as the basis for calculating oné&gmination pay,



not one’s age. Plaintiffs’ argumeighoresthis ageneutralmethod of calculatiorby suggesting
that older workers necessarily had more years of service than youngePtaigsffs fail to
explainwhy this would necessarily liee case. Furthermore, tG@®urt addressed thiery same
fallacyin a footnote to the MO thatreads as follows:

Although it is not central to their claim, plaintiffs also
appear to suggest that the older workers were disparately affected
in that they had accumulated more accrual days than younger
workers. As alleged in the amended complaffifhe older an
employee is, all things being equal, thegtartheir bank of days
becomes.”(Am. Compl. § 28.) Based on the facts alleged in the
pleading, however, this assertion is simply not trifeall things
are indeed equal, in other words, if two employees had given equal
years of service and taken an equal amount of accrued days over
the course of these years, then they would have the same number
of days banked towards their termination pay. Alifference in
the two employeesages would have no bearing in this regard.
Therefore, to the extent that plaintiffs are basing anralg¢ed
claim on this allegation, such a claim is also dismissed.

(M&O at 15, n.7.)

But even if we were to assume that in every instance, agsemshowdirectly
proportional to the amount of leave one had accumula¢éeduppose thathat every worker
entered the force at the exact same age, chose to take the exact same number of days off each
year, and accumulated the saameount of leave time annually, the older workers would still not
be at a disadvantage. Why? Because the policy affects each worker not when yhgogsliato

effect, but when that workeetires. For that reasotn evaluate whether the policy

® This same rationale can be apglte plaintiffs’ argument that “Defendants[] targeted
older employees who invariably had more years of service and more accruedhdayyears
of service were a perfect proxy for Defendants to target older employRepl¥/(at 2.) As the
above excerpgirom the M&O demonstrates, there is no basis for assuming that older workers
“invariably had more years of service and more accrued days” than younger workers
Therefore, in this instance, a policy based on years of service does not sepvexysfarage.

10



disadvantages the older workers vis-a-vis thenger workerspne would look athe relative
effect onthe older and younger groupsworkersat the timeheychoose to retire. Working
from theassumptions outlined abowad looking at the policy’s impact at the time of
retirement, the older workers are not placed at a disadvantage, regardlasshefrthey chose
to retirebefore or after July 1, 2009. The following comparistiostrate the rationale for such
a conclusion.
First, in comparing thgounger workers and the older workers who chas¢o retire,
we see that the two groups are ultimately impacted edonlige policy More specifically
bothsets of workersvill receive no more thatwo times their final salary when they retire.
Plaintiffs would, nevertheless, disagree with tlasessment, choosing to focus instead on what
they allegedly lost by not retiringe. betweer$41,000 and $100,000 termination pay
benefits. But this view creates a false comparison between the youngedemdaarkers
because these purported “losses” actually represent benefits that the yoorkges never had,
and, so far as the current policy at issue is concerned, neveilt@lbenefits that these
plaintiffs point to are only benefits to the extent that they timely exercise theingginaketire
before the new policy takes effect. Therefore, the actual effect of thpatey is to place the
older workers who chose not to retire and the younger workers on equal footing when they do
retire. The older workers here are in no way worse off than their younger counterparts.
Second, in comparing the younger workers and the older workerdid/bbose to retire,
it is clear that th@lder workers are decidedly better off. Althoygintiffs insist in their
motion that they “wer@aot offered a boice of benefits or any incentive which was unavailable to
younger employees,” (Ps’ Mot. afdmphasis in origind)) the allegations suggest otherwise.

Theolder workers retiring before July 1, 2009 are paid the full amount of their accrued leave

11



whereaghe younger workers never will b&laintiffs, however, disagree with this assessment as
well, arguing instead that they would have continued working had it not been for the loss in
termination pay They suggedhatby forcing this potential loss upahem, defendants
subjected therto constructive discharge.
There are two fundamental problems with this argument. One, these alleged acts do not
rise to the level of constructive discharge, whieuires‘working conditions so intolerable that
a reasnable person in the employee’s position would have felt compelled to reRayrState
Police v. Sudersb42 U.S. 129, 141 (2004). If the policy indeed created conditions that would
have compelled a reasonable person in the same position to retireletdudy their fellow
plaintiffs would not have chosen to stay on the joino, as explained above, the purported
losses to the older retiring workeastually refer tdbenefits that the younger workers never had,
and never will have. In that sense, the older workers are not worse off than tgerywarkers.
Plaintiffs nevertheless look at it a different way. They argue that fifeeatice between
the two groups lies not just in the effect of the policy at the time of retirement, but in the
expectatbn that they harbored throughout their career that they would be rewarded for not taking
leave time that they were entitled to as employees. On this point, plaintiffs note nepheir
that “employees under 40 could manage their accrued days so that they could uselthem a
lose thenbefore they reach the termination pay cap]. . . . [T]hey would have the advance notice
of the cap and the ability to manage their use of the accrued days . . . .” (Replyat i.) B
reality, the younger workers had no more “notice” of the policy than the oldeexsorRrior to
the announcement of the new policy, all workers, both young and old, held the same expectati
that any time not taken would later be rewarded in the form of terminationmpé#ye case of

the younger workers, they could theoretically have carried such expecfati@sslong as 17

12



years. It makes no differenceshetheran employedadaccumulatedanore tharor less thartwo
years’ worthof leave time before the new policy was announced. As long axpreted his or
hertermination pay to accumulate without limat) incentive existed to bank leave time rather
than take that time offfrue, the longer one has worked for the force, the longer they held such
expectations. But that is a product of their years of service, not their age.

The crux of plaintiffs’ argument is th#tey suffered injury by having to make‘devil’s
choice” between retiring and losing additional years of income and pension, adingnon
the job and losing years tdrminaton pay benefits. They suggest that “there was no advantage
to either path when both paths caused loss of substantial income and/or benefits.” (Ré&con. M
at 5.) But what plaintiffs seem to fail to have grasped fronCinat’'s prior decisions that it
does not mattethat “there wa$io advantage to either path.” Indedts Court recognizes that
the policy forced these workers to make very tough decisions when it came to the wgw poli
Rather, vihat matters is thatlaintiffs were atin advantagby virtueof thefact thattheyactually
had two paths to choose framthe first place The younger workers only had one: a mandatory
termination pay cap when they eventually do retire, placing them in no bettetiarpibsin any

of the older workers, regardige of what “path” thelder workers ultimatelghose to walk.

d. Conclusion
The purportedly “overlooked” factual matters were all considered and encompassed i
the prior M&O. The Court affirms its holding precisely for the reasons statibé IM&O and

denies plaintiffs’ motion to reconsider that decision.

13



. PLAINTIFFS’ MOTION TO AMEND THE COMPLAINT
a. Standard of Review

Under Rule 15(a), the Court “should freely give leave [to amend a pleading] whea justi
so requires.” Fed. R. Civ. P. 15(&)EP Energy Ses. Gas Holding Co. v. Bank of Am., N.A.
626 F.3d 699, 725 (2d Cir. 2010). However, a district court may deny a motion to amend where
there is “undue delay, bad faith or dilatory motive on the part of the movant, repelatedtdai
cure deficienciesypamendments previously allowed, undue prejudice to the opposing party by
virtue of allowance of the amendntefutility of amendment, etcRuotolo v. City of New Yaork
514 F.3d 184, 191 (2d Cir. 2008) (quotirRgman v. Davis371 U.S. 178, 182 (1962))JThe
standard for futility with respect to a motion to amend under Rule 15 is identical tartdarsl
for a Rule 12 (b)(6) motion to dismissamely, the court must determine whether the allegations
in the complaint state a claim upon which retiah be granted Amna v. New York State Dep't
of Health 2009 U.S. Dist. LEXIS 127139, *4 (E.D.N.Y. Sept. 3, 2009)(citation omitted).

To survive a motion to dismiss [under 12(b)(6)], a plaintiff must allege “only enough

facts to state alaim to relief that is plausible on its faceBell Atl. Corp. v. Twombly, 550 U.S.

544, 570 (2007).

b. Plaintiffs’ Proposed Second Amended Complaint
The proposed second amended complaint includes a fundamental component that was
missing in the amended complaimiz., an explanation of why the policy affects employees
under 40 years of age differently than those aged 40 and older. According to the proposed
second amended complaint (“SAC(}) two year’s salary is equivalent 522 working days(2)

officers begin their service with thealisau County Polid@epartment(NCPD’) only after they

14



turn 21 years of agand (3)under the NCPD’s leave policy, a $6arold officer, who could

not have been on the force for more than 18 years, could only have accumulated a total of 475
accrued and unused leave dgqi?s’ Mot. at 8.) By comparison, only those 40 years of age or
older could have banked more than 522 days of leave time. Therefore, according to plaintiffs, a
policy that caps one’s termination pay to two timesohiser final salary would not affect those

who had not accumulated two years of leave time anyweayhose under 40.

The prior pleading did not provide any of this information, and the Court therefore
assumed that 40 years of age represented #teifire that an NCPD employee could elect to
retire. The SACnow clarifies this point. Had this omission been the only infirmity iretiméer
complaint, therplaintiffs’ claims could now advance to the next stage igfditon. But
plaintiffs’ latestpleadingstill suffeis from the samdéundamental flawthat was present in the
amended complaintjz., thatthe older workers were not actually disadvantaged relative to the
younger workers.

The weakness in plaintiffs’ claim as alleged in the SAC, sitltansiders the effect of
the policy during the periodeforethe policy went into effect on July 1, 2009. At that point,
those workers eligible for retirement had to decuthether they would continue to work beyond
the effective date or retire. Arad that point, those under the age ofwip would not have
accumulateanore tharb22 sick days anyway, were not affectdut, as discussed above, the
real impact of th@olicy occurs on the date that an individual employee retires. Although the

policy would not have made any difference to these younger workers on or before the day t

’ Plaintiffs calculations actually demonstrate that one would only exceed thia§22-
mark at the earliest after they turn 42.(@after 21 years on the force). The pleading, however,
alleges that the addition of various “suggestion” days such as Martin LutigDigly, award
days, and blood-donation days could theoretically bring one over the 522-day threshdlgl as ea
as age 40. (SAC 11 21, 38.)
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policy went into effect, it would nevertheless have a direct bearing on thein&tion pay once
they do pass the 52fay threshold.

Therefore, when wkook atthe impact of the policy on each employee at the time of
retirement, the older workers who chose not to retire before July 1, 2009 will have theapame ¢
imposed at the same level as the younger workers. Wh#neasdder workers who retired
before July 1, 2009, were eligible to receive proportionally higher termination @ayattyone
else. In neither case, however, are the older workers at a disadvantage relativgotantier
workers. The resulis that plaintiffs cannot prevaiinder the ADEA, whether pursuant to a
theory of dispara treatment or disparate impact

Plaintiffs’ motion to amend the complaint is therefore denied as futile.

1. CONCLUSION

Accordingly, plaintiffs’ motion for reconsideration and to amendenied, angblaintiffs’
federal claims ardismissed with prejudiceAs discussed in the M&O, the Court declines to
exercise supplemental jurisdiction over plaintiffs’ state law claifirtse Clerk of Court shall

thereforeclose thiscase

SO ORDERED.
Dated:Central Islip, Nw York Is
February 9, 2012 Denis R. Hurley

United States District Judge
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