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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
CHERYL SCHUSSHEIM
Plaintiff, MEMORANDUM & ORDER
09 CV 4858 (DRH)(GRB)
-against
FIRST UNUM LIFE INS. CO.,
Defendant
__________________________________________________________ X

APPEARANCES:
Wilkofsky Friedman, Karel & Cummins
Attorneys for Plaintiff
299 Broadway- Suite 1700
New York, New York 10007
By: Mark L. Friedman
BegosHorgan & Brown LLP
Attorneys for Defendant
327 Riverside Avenue
Westport, Connecticut 06880
By: Patrick W. Begos
HURLEY, Senior District Judge:
Plaintiff, Cheryl Schussheim, brings this action under the Employee Retirémente
Security Act (“ERISA”),29 USCS § 100&t seq, challenging defendant’s denial of her long-
term disability insurance benefit®resently before the Court iamtiff's motion to amend the

complaint pursuant to Fed. R. Civ. P. 15. For the reasons stated below, the Court grants the

motion.

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nyedce/2:2009cv04858/298052/
http://docs.justia.com/cases/federal/district-courts/new-york/nyedce/2:2009cv04858/298052/46/
http://dockets.justia.com/

. BACKGROUND

In February 02004, gaintiff began receivingpngterm disability (“LTD") benefits
through an employee benefit plan sponsored by her employeadamdistered byefendant
First Unum Life Insurance Company. (Compl. § 16.) On July 28, 2088¢ benefits were
terminated by defendaewen thouglplaintiff allegesthatthere wasno improvement or change
whatsoever intjer] physical conditiori.(1d. § 17) Plaintiff administratively challengeithat
decision, but defendant denied the application, as well as plaintiff's subsequeral iappeal.
(Letter datedL2/1/1Q attached téhe Proposed Am. Compl. as Ex. #laintiff filed the present
ERISA claimin this Court on November 9, 2009.

Less than a monthfterfiling her complaintn this action plaintiff applied for Social
Security benefit$“SSDI”). That application was approvbg the Social Security
Administration (“SSA”)on November 4, 2010, retroactive to October 28, 2003. (SSA Decision,
Pl’s Ex. 3) Two weeks after receivintpis decision, plaintiff's counsel forwarded tB8A
approval of benefits to defendant’s counsel and requesteddivaiffys claims and appeal
determinations be reopenatithe administrative leve(12/1/10 lette). Defendantdenied the
requesttating that the Plaintiff “had not cited any legitimate basis for [her] demand teat Fir
Unum re-open the closed administrative record and provide an additional review @ader th
circumstances.”l{.)

Plaintiff then filed aletter motionon Decenber 30, 201@ Magistrate Judge Wall
seekingo compel defendant to reopen the administrative determination for reconsiaaradi
reinstatement of her benefits in lighftthe SSA decision. (Letter Motion dated 12/30/11, docket
no. 24.) Magistrate Judge Wall denied this motion, and plaintiff appealed the Order(&eene.

Orderdated 2/9/11.) This Court subsequently upheld the decision, mnot@nglia:



Plaintiff's request . . . disregards the content of her own
pleading. As noted above, the complaint seeks review of
defendant’s denial of plaintiff's disability claim prior to the
issuance of the SSA decision. The pleading, in its current state,
does not implicate the propriety afy decision made by defendant
after that point. To the extent that plaintiff suggests defendant
acted arbitrarily and capriciously in denying plaintiff's requests to
re-open her case file below, no such allegation is made in the
complaint, and plaintiff has not moved to amend or supplement her
complant accordingly.

(Order dated 5/19/11 at 6.)

Plaintiff now moves to ameniger complaint Theproposed amended pleadiagserts
that inder defendant’s own internally mandated procedure, defendant is required to reopen
plaintiff’s administrative claim in light of th8 SA award (Proposed Am. Compfl 2425.) This
purportedly mandatory procedure is found in defendant’s Claims Mamligh states thawvhen
aclaimant supplieSadditiond information” regarding a benefits claim determinatiéirst
Unum must “determine if the previous claim should bepenedor if a new claim should be
marked ug’ (The Benefits Center Claims ManuBeopening a Claint* Re-opening
Provisiori), Pl.’s Ex. 6) TheClaims Manualfurtherstategshatupon review of a claim, First
Unum mus “give any SSA award afisability benefits . . significant weight under certain
circumstances in making the disability determinatioff.he Benefits Center Claims Manual
Social Security Award of Disability Benefi{f§SSA Provision”),Pl.’'s Ex. 7.) Aside from these
additional claims—embalied in the second and third causes of action of the new pléasdinat

defendant’s termination of benefits should be reopened at the administratiy@lwneif’'s

amended pleading mirrotise original complaint

! plaintiff’s third cause of action seeks related relief in the form of an expansion of the administrative record to
include “all documents relating to Defendant’s refusal to consider the SSA determination.” (Proposed Am. Compl.
1 32.)



1. DiscussioN
a. Standard of Review

Under Rule 15(a), the Court “should freely give leaveafteend a plading] when justice
so requires.” Fed. R. Civ. P. 15(AEP Energy Servs. Gas Holding Co. v. Bank of Am., N.A.
626 F.3d 699, 725 (2d Cir. 201(jlowever, a district court may denyration to amend where
there is indue delay, bad faith or dilatory motive on the part of the movant, repeated failure to
cure deficiencies by amendments previously allowed, undue prejudice to the oppdyity par
virtue of allowance of the amendntefutility of amendment, etcRuotolo v. City of New York
514 F.3d 184, 191 (2d Cir. 2008) (quotirRgman v. Davis371 U.S. 178, 182 (1962)).The
standard for futility with respect to a motion to amend under Rule 15 is identical tartdarsl
for a Rule 12 (b)(6) motion to dismiss — namely, the court must detenvhether the
allegations in the complaint state a clainompvhich relief can be granted.” Amna v. New York
State Deg of Health, 2009 U.S. Dist. LEXIS 127139, *4 (E.D.N.Y. Sept. 3, 2009)(citation
omitted).

To survive a motion to dismiss [under 12(b)(6)], a plHimust allege tnly enough
facts to state a claim to relitffat is plausible on its faceBell Atl. Corp. v. Twomb|y550 U.S.

544, 570 (2007).

b. Allegations Regarding Violations of the “Terms of the Plan”
As noted above, the thrust of plaffis new allegations is thatefendant’'sown claims
manualmandateshat the matter beeopened at thedaninistrative leveln light of herSSA

award and that upon reconsideration, her SSA award be afforded “significant weight.”



Under ERISAa plaintiff is entitled to bring a civil actiont6 recover benefits due to
[her] under the terms ¢her] plan, [and] to enforce [her] rights under the terms of the 'pih.
U.S.C. § 1132(a)(1)(B)Defendant argues thtte “plan,” as it is referred to in thatovision,
“Is restricted to the document established or adopted by the plan sponsor’f{jsl@myployer,
in this case), and does not encompghesdaims Manual. According to defendarie “contract
betwea First Unum and the sponsor,” does not méntizatthe Defendanteopen her claim and
“does not require First Unum to permit an administrative appeal’affxdf.’s Opp. at6.) Those
requirements, as mentioned earleme found solely in the Claims Manual. Plaintiff does not
dispute that the Re-opening Provision and the SSA Provision exist exclusively inithe Cla
Manual andthat no similar provision can be found in the main policy docunieather,
plaintiff argues that the Claims Manuady be considerdepart of the administrative record in
evaluating defendantisenefits termination decisipand that the two previously identified
provisions contained in the Manuaie controlling.

Defendansupports its positiohby citing to a recent Supreme Court casehichthe
Court reemphasized the importance of focusing on the terms of the benefitgifafDts Opp.
at 6 (citingCigna Corp. v. Amara-- U.S.---, 131 S. Ct. 1866, 1877 (2011)).) This focus on
the actual terms of the plan arosehat casehrough an apparent conflicetween théermsof
an ERISA plan, and summaryof those terms — a conflict which the district court found to be
misleading SeeAmara 131 S. Ct. at 1872. Under 29 U.S.C. § 1022, policy administrators are
required to furnish plan participantsth “summary plan descriptions” written “in a manner
calculated to be understood by the average méaticipantand . . . sufficiently accurate and
comprehensive to reasonably apprise such participants and beneficiaresrafhits and

obligations under the plan After Amarg to the extent thahelanguageof a“plan summary



conflicts with theactualterms of the plan, therms of the plan controlSeeAmara 131 S. Ct. at
1878 (“[SJummary documents, important as they are, prasod@munication with beneficiaries
aboutthe plan, buf] their statements do not themselves constitutéettmesof the plan for
purposes of [29 U.S.C. § 113@&))(1)(B)") (emphasis in original)Defendant urges that a
similar distinction between thterms of theERISA plan and the Claims Manual be fourete,
precluding the Court from incorporating into the benefit plan any provisions found iggblus
the Claims Manual

While the Claims Manuahay not #er theterms of the benefit plan, the Courll not
foreclose plaintiff's new clainm the present circumstancgsply because the re-opening
provision is found in the former and not the latt€he AmaraCourt’s holdingwasbased on
three concemst (1) the t&t of the statute requiring the creation of plan summary descriptions
distinguishes between plan summaries and the planit&libecause the plan administrator
(defendantirst Unum, in this instance) authors the plan summahgreas the plaselfis
negotiated by kb parties, giving legal effect the plan summary would allow the administrator
to effectively change the terms of a contract without the cons@fmmEponsoftypically the
employer); and (3) bindingartiesto the languagef a summary documémould defeat the
purpose of creating a summary description written “in a manner calctdabedunderstood by
the average plan participahas “simplicity and comprehensibility” would necessarily be
sacrificed to the “language of lawyerginarg 131 S. Ct. at 1877-88.

None of these&oncerns are present in the context of defend&iéisns Manual. Most
importantly,in contrast tcAmarg the cited Manuaprovisionshere—the purported analage to
the plan summary iAmara, which wereauthored by defendantdo notconflict with either the

languageof ERISA, or the subject policplan Rather, they provide for the operations and

? See the excerpt from 29 U.S.C. § 1132 (a)(1)(B) on the preceding page.
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procedure by which First Unum, the administrator of the policy, determines who abl&dl%
Notably, the Amara decision preserved a court’s ability to “look outside the pglamtitten
language in deciding what those terpmgean].” Amara 131 S. Ct. at 187{citing UNUM Life
Ins. Co. of America v. Way®26 U.S. 358, 3779 (1999), wherein the terms of an ERISA plan
were permittedo be interpretedis-avis state insurance rules)Although defendant contends
that “the proposed amendment does not seek to enforce ‘the terms of the plan,” (Das ©pp.
that is precisely whaplaintiff is ultimately attempting to do irseeking toamend the pleading
When all the dust settles, plaintdbeks adeterminationthat ske is “disabled’under her plan.
The Claims Manual speakto the methodby which defendantletermines the applicability of
that termto a particular claimant

Where, as here, the “administrator or fiduciary [is given] discretiomatjority to
determne eligibility for benefits or to construe the terms of the plan,” a court’s reofetive
administrative termination is limited to whether defendant acted in an “arbitrdrgagmicious”
manner Firestone Tire & Rubber Co. v. Bruc#89 U.S. 101, 115 (B93). That review is further
limited to the administrative recordNevertheless, as plaintiff rightly points oogurts in this
Circuit routinely consider the content of an administrator’s claims mahaehuse “it was also
available to [the defendant] when it was evaluating plaintiff's claielson v. Unum Life Ins.
Co. of America421 F. Supp. 2d 558, 573 (E.D.N.Y. 2006¢e also Zuckerbrod v. Phoenix
Mutual Life Ins.Cq. 78 F.3d 46, 50 (2d Cir. 1996)(holding that the inssrgartial daeial of
coverage was arbitragnd capricious in light of a “policy” set forth within the insurer's medical
claims manual of “resolving doubts in claims determinations in favor of the claindiaaffe v.

Life Ins.Co. of N.Am, 769 F. Supp. 2d 530, 534 (S.D.N.Y. 2011). The Court does not view the



holding of Amarato abrogate this practicelndeed, a review of the Claims Manual may prove
essential in determining whether defendant acted arbitrarily or caliciauthis instance.
Plaintiff's proposed amended complaint alleges ded¢ndant was aware of the
provisions of theClaims Manualvhen plaintiff sought to re-open her claim, but that defendant
refused to follow its mandate@roposed Am. Compl. §f 24-28Jnder the terms of
defendant’s Claims Manual, when the company recéiadditional informatiohrelevant to a
closed claimit must determine if the previous claim should be reopesreifla new claim
should be “marked up.”Re-opening Provision) Further, defendant must affofany SSA
award of disability benefits significant weight under certain circumstamcesking the
disability determination.”(SSA Provisior) Only if there is compelling evidence that the SSA
decision is 1) based on an error of law or abuse of discretion; 2) inconsistent witatdpplic
medical evidence; or 3) inconsistent with the definition of disability contained in tiog,pol
would déendantnot be required to give ti®&SAawardsignificant weightn its determination
(Id.) Additionally, if there is other evidence that clearly shows that the claimant is not disabled
thenthe Defendanis also not required to give the S&#ard significant weighi(ld.)
Here,plaintiff has sufficiently stated a claim for relighiat the decision not to re-open her
claim was arbitrary and capricioas it relates to the terms of the plemwit plaintiff alleges
that she provided the defendant with additional information in the fomS&DI award from
the SSAIn an effort to have her claim opened at the administrative levéProposed Am.
Compl. § 22.)Plaintiff further claims that defendant’s prior statement that one “must apply for
SSDI while receivinglisability benefits,” is contrary to the language of the Claims Manbzg. (

id. 17 2728.)



c. Violations of ERISA

ERISA allows litigants to bring claims for equitable relief for violations not justef th
terms of a plan, bdor violationsof the ERISA statute as we$ee?9 U.S.C. § 1132 (a)(3).
Plaintiff alleges that defendant’s refusal to reopen her claim viok£tédlS.C. § 1133(2), which
requires an administrator to “afford a reasonable opportunity to any partisibasé claim for
benefits has been denied for a full and fair review by the appropriate namedrficdhiche
decision denying the claifn(SeeProposed Am. Compl.  30Defendantounterghat it gave
plaintiff this opportunity through the appeal of her initial disability termamgtand that neither
this provision, nor the attending regulations of the Department of Labor, requirena sec
administrative review or the reopening of a fully administered clains. Qpp. at 7.)

However, plaintiff cites this statutory provision not in the contéxtefendant’s initial
administrative denial of her benefits, but in the context of her request to reoppnahelaim.
(SeeProposed Am. Compl. § 30.) As noted aboke,Elaims Manual states that “[w]hen
additional information or a new claim for is received on a closed claim, we etestdne if the
previous claim should be re-opened or if a new claim should be marke@Reqmpening
provision.) While defedant may be correct that ERISA does not require reopening a claim after
it has been closed, the Claims Manual here potentially does. In other words, if defenda
required under the manual to reopen the claim, or “mark up” a new one, then defendant’s
subsequent determination on that new or reopened olayalsorequire a full and fair review.
The parties have not addressed this particular issue, nor can the Court make serchisadien

at the pleading stage. The Court will therefore allow thégation to proceed.



[11.  UNDUE DELAY AND DILATORY MOTIVE

Finally, defendant argues that plaintiff acted with undue delay and withtarg motive
in seeking leave to amend. The basis for this argument is grounded primarily ayuthersr
that plaintiffcould have applied for Social Security benefits while her claim was beingedecid
at the administrative level, but chose nottoso. In fact, defendant notes, she filed this civil
action here before applying for those benefits with the SSA. This version of evergsehow
does not tell the entire story. While it is true that plaintiff did not file for SSDI bemkfriiag
her adminstrative proceeding, defendant provisesauthority to suggest that this is in amgy
required or expected of her. Indeed, whether the plan required plaintiff to haweitiehe
SSA at that point is one of the issues raised in her new pleading. Second, whilsoittise
that she filed her SSA application after filing the instant case here, sheyaataitédd ony a
month to do so.

More to the point, however, the question of undue delay and dilatory motive relates to the
timing of her motion to amend the pleading, not the timing of the events that give rise to the
underlying allegatins. If the timing of thospreceding eventsasany bearing on these
proceedingsit relates tahe merits of her claims, not the propriety of lodging her new
allegations at this stage in the case. With that backdrop in mind, the Court noteshihaiveit
weeks of receivig her SA approval, plaintiff forwarded the decision to defendant’s counsel
with a request to reopen the ca3éen, within a montlof receiving a letter from defendant
denying her request, plaintiff sought relief from Judge Wall. Each subsequeocaappltothis
Court leading up to the presertjuestor leave to amend was likewise made within a
reasonable timeThe Court therefore finds that plaintiff did not act with undue delay or dilatory

motive in bringing the present motion.
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V. CONCLUSION
For the foregoing reasor@aintiff's motion to amends granted. Plaintiff shall file the
amended pleading as a new docket ewithiin two weeks of the entry of this Order. Defendant

shall respond thereto within fourteen days of serviéeeFed. R. Civ. P. 15(a)(3).

SO ORDERED.

Dated: Central Islip, Nw York
July 13, 2012 Is
Denis R. Hurley
United States District Judge

11



