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SPATT, District Judge:

This action arises out of a coatt dispute between the parties. The contract concerned
work related to the Ocean Breeze Indoor Athletic Facility in Staterdishew York(the “Ocean
Breeze Project”) The City of New York (the “Cityjand the New York City Department of Parks
and Recreation (the “Parks Departmemntracted with NASDI, LLC (“NASDI”) to build the
Ocean Breeze Project. NASDI allegedly subcontracted with Superior Site Work, Inc.
(“Superior”), Diversified Construction Corp. (“Diversified”), and Case FouondatCompany
(“Case”). NASDI allegedly leased office space from Harrison Avenue Properties LLC
(“Harrison”) during the project.

Presently before the Couatte three motions: 1) a motion by Caseitberdismiss the third
party complaint or hold the third party action in abeyance pursu#m @bstention doctrine; 2) a
motion by the City and the Parks Department to hold the entire action in abegarinethe
alternative for a judgment on the pleadings thre third party complaint pursuant to Federal Rule
of Civil Procedure (“ED. R.Civ. P or “Rule”) 12(c), and a motion by Superior, Diversified and

Harrison to strike NASDI's third party complaint pursuant to Rule 12(f), or, imlteenative, to

sever the third party action pursuant to Rule 14(a).



For thefollowing reasons, the Court grants Case’s motion to hold the third party action in
abeyancggrants the City and the Parks Department’s motion in part and denies it;ianzhr
deniesthe motion to strike or sever as moot.

. BACKGROUND
A. Procedural History

The procedural history is drawn from the pleadings filed with this Court, the motieahs fi
by the parties, and affidavits and exhibits attached to those motions. Namelguthadies that
the parties includeds exhibits attached to theremoranda of lawthe New York State Supreme
Court complaints for two cases mentioned below. The Court can take judicial notimsef t
filings. See Kramer v. Time Warner, In837F.2d 767, 774 (2d Cir. 1991) (“[C]ourts routinely
take judicial notice®f documents filed witlother courts, . .not for the truth of the matters asserted
in the other litigation, but rather &stablish the fact of such litigation and related filingStaehr
v. Hartford Fin. Servs. Groyp47 F.3d 406, 42425 (2d Cir. 208) (holding it was proper for the
district court to take judicial notice offpter alia, state court complaints).

On November 20, 201X asebrought an action in New York State Supreme Court,
Richmond County, against NASRhdits surety bonding companfpr money that Case claims it
was owed on a subcontrgéthe NYS bond action”). Case allegedbreach of contractlaims
against NASDI and a payment bond claim against NASDI and its surety boramimgacy
seeking $2,228,777.64 for work performed on tlved® Breez@roject.

On January 22, 2015, Cakmught asecond action in New York State Supreme Court,
Richmond County.This wasa public improvement lien actioagainst NASDlandthe City(the
“NYS lien action”). Case amended its complaint to include Superior as a defendasé sought

payment for the work it had performed tire Ocean Breeze Projeptirsuant to a contract with



NASDI, and to foreclose on a public improvement lien filed in connection with that project.
NASDI filed crossclaimsn theNYS actionagainst Superior and the Citywhere it alleged that
Superior and the City were responsible for Case’s damauey a theory of indemnification
NASDI further set forth contractual defenses to Case’s recovery.

The instant action was brought by Superior, Diversified, and Harrison againstIN&&D
February 14, 2014The complaint against NAS alleges claims for breach of contraatd unjust
enrichment in the alternativdNASDI asserted a counterclaim against Superior for defective and
incomplete work. The Court entered a scheduling order on November 6, 2014, providing that new
parties should be joined by January 9, 2015. (ECF No. 28).

NASDI filed two motions to dismiss. The Court granted in part and denied in part the first
motion to dismiss, and denied its second motion to dismiss. During that time, SuperiifiBd/er
and Harrison filed two amended complaints.

NASDI filed its first answeron March 11, 2016, which was an answer to the second
amended complaintOn March25, 2016, NASDI filed a third party complaint against Case, the
City and the Parks DepartmeniASDI brought various claims sounding in breach of contract
and indemnification.

On May 23, 2016, Case filed a motion to disnN#sSDI’s third party complaint against it
based upon the abstention doctril@ase asked in the alternative that the Court stathitideparty
action

On May 24, 2016, the City and the Parks Department filed a motion for a judgment on the
pleadings. The City and the Parks Departmentoaésked, in the alternative, that the Court stay

theentirematter.



On June 22, 201&uperior, Diversified, an#larrison filed a motion to strike NASDI's
third party complaint as procedurally improper, iarthe alternativeto sever it.
B. The Relevant Facts

On March 5, 2010, NASDI entered into a contract with the Cityta@dParks Department
to build the Ocean Breeze Projett625 Father Capodano Boulevard, Staten Island, New York
10305 On June 302010, NASDI entered into a subcontract with €af€ase agreed to perform
certain construction work involving furnishing and installing auger cas futehe Ocean Breeze
Project’s foundation.

On December 16, 2010, NASDI entered into a contract with Superior. Pursuant to its
contract with NASDI,Superior, as a subcontractor, was to install the concrete foundation for the
Ocean Breeze ProjectDiversified is a wholly owned subsidiary of Superior. NASDI and
Diversified entered into a contract where Diversified agreed to negotiateswttontraairs to
get lower subcontracting prices for the Ocean Breeze Prajedtin exchange Superior would
receive fifty percent of NASDI’s cost saving®iversified alleges that it secured lower priced
subcontractors, and that NASDI bought out its previous subcontractors to use Dd/ersifie
subcontractors Diversified was also supposed to receive certain monies if certain qualifi€ati
were met.

The subcontractors Superior and Diversified allege that NASDI did not pay tte
monies that they were oweader their contract. Case allegasnilarly sought payment for the
work it performed pursuant to a contract with NASDI related to therOBeseze Project. NASDI
allegesthat Case did not install the auger cast paassfactorily, and that Superior ethiParks

Departmentand the City are responsible for Case’s damages.



Harrison leased office space to NASDI for a fixaar term. Harrisonseeksamonies owed

under its lease agreement with NASDI.
Il. DISCUSSION

The Court willfirst address whether should abstain from exercising its jurisdictiover
the third party actionbecause if the Court were to abstainvould render the remaining motions
moot.
A. As to Whether the Court Should Abstain From Exercising Its Jurisdicton

1. The Applicable Lav

The Supreme Court hatated:

[a]bstention from the exercise of federal jurisdiction is the exception, not the rule

The doctrine of abstention, under which a District Court may decline tosxerc

postpone the exercise of its jurisdiction, is an extraordinary and narrow exception

to the duty of a District Court to adjudicate a controversy properly before it.

Abdication of the obligation to decide cases can be justified under this doctrine only

in the exceptional circumstances where the order to the parties to repair toethe stat

court would clearly serve an important countervailing interest. It was rsever

doctrine of equity that a federal court should exercise its judicial discretion to

dismiss a suit merely because a State court could entertain it.
Colo. River Water Conservation Dist. v. United Sta#?4 U.S. 800, 813814 96 S.Ct. 1236,
1244,47 L.Ed.2d 483 (1976)In Colorado Riverthe Supreme Court said that, irddbn to two
other abstentionategorieshatwere already establishdederal district courts could abstain from
exercising jurisdictionn exceptional circumstances, suchvdgen parallel state coulitigation
could result in the “comprehensive disposition of litigation” and abstention would censerv
judicial resources.ld. at 817-418. “Suits are parallel when substantially the same parties are
contemporaneously litigating substantially the same issue in another foNiagara Mohawk

Power Corp. v. Hudson Riv@lack River Regulating Dist673 F.3d 84, 100 (2d Cir. 2012)

(internal citations and quotations omitteNat’l Union Firs Ins. Co. v. Karpl08 F.3d 17, 22 (2d



Cir. 1997) (“Federal and state proceedings are ‘concurrent’ or ‘parfaltgdurposes of abstention
when the two proceedings are essentially the samesthhere is an identity of parties, and the
issue and relief sought are the sdine

If the state and federal suits are parallefjeral courts must consider six factors when
evaluating whethe€olorado Riverabstention is appropriateMoses H. Cone Mw’l Hosp. v.
Mercury Constr. Corp.460 U.S. 1, 2, 103 S. Ct. 927, 929, 74 L. Ed. 2d 765 (198%.balance
is “heavily weighted in favor of the exercise of jurisdictiomd’ The six factors are:

(1) whether the controversy involves a res over which one of the courts has assumed

jurisdiction; (2) whether the federal forum is less inconvenient than the other for

the parties; (3) whether staying or dismissing the federal action will avoid

piecemeal litigation; (4) the order in which the actions werel filmd whether

proceedings have advanamdre in one forum than in the other; (5) whether federal

law provides the rule of decision; and (6) whether the state proceduresquetad

to protect the plaintifs federarights.
Woodford v. Cmty. Action Agency of Greene Cty., B9 F.3d 517, 522 (2d Cir. 2001).

2. Application to the Facts of this Case

a. AsTo Whether The State Casesnd The Federal Case Are Parallel

As stated above, the Court must finshke apreliminary determination as to whether the
cases are parallel. If the casesrasgparallel, the Court does not need to considersik factors
mentioned above. Courts look to the parties, the issues and the relief sought when dgtermini
whether cases are parall®iagara Mohawk673 F.3dat 100. “Complete identity of parties and
claims is not required; the parallel litigation requirement is satisfied when the maninsthe
case is the subject of already pending litigatioRii'st Keystone Casultants, Inc. v. Schlesinger
Elec. Contractors, In¢.862 F. Supp. 2d 170, 182 (E.D.N.Y. 201@)ternal citations and

guotations omitted). élvever there mustbe a substantial likelihood that the state litigation will

dispose o#ll claims presented in the federal caskl’



First, the Court addresses whether it will examine the entire federal actioly te third
party action.Although the City and the Parks Department have asked the Court to stay the entire
action, Case has movedly for theCourt to stay the third party actioithe initial parties to this
action Superior, Diversified, Harrison, and NASDBlate that théederal casdetween thenns
trial ready. Diversified and Harrison are not parties to the state casebeagidore Haison’s
claims would not be remedied by the state ca3dwerefore, the Court will not stay the federal
action brought by Superior, Diversified and Harrison against NASDI, and deniegytlser@ition
to stay the action to that extent

The Court willnow examinewhether the third party action is parallel to the state cdses.
is within the Court’s discretion to stay the third party action, where Divedsafniel Harrison are
not parties.See, e.g.Salomon v. Burr Manor Estates, In635 F. Supp. 2d 196, 201 (E.D.N.Y.
2009) (Spatt, J.) (denying a motion to stay a third party action after analyeibipses H. Cone
factors);Nat’l Union Fire Ins. Co. of Pittsburgh, Pa. v. Kunido. 86¢v-7070, 1988 WL 96019,
at *4 (S.D.N.Y. Aug. 24, 1988) (granting a motion to stay a third party action based on the
abstention doctrine).

Here, the partiem the third party action and tiséate law actions aidentical. Although
the Parks Department is not a party to the state law claims, it is an adminisigetive @f the
City andtherefore cannot be sued as a separate er8igNew York City Charter 8 396" All
actions and proceedings for the recoverpeialties for the violation of any law shall in@ught
in the name of the city of New York andt in thatof any agency, except where otherwpssevided
by law”); Jenkins v. City of N.Y478 F.3d 76, 98. 19(2d Cir. 2007)Xholding that “[the district
court correctly noted that the NYPD is a reuableagencyof the City[,]” and citing New York

City Charer 8 396). Therefore, even if the Court holds the third party action in abeyance, the



Parks Department must be dismissed from this action, and the Court granty dredGite Parks
Department’s motion to that extent.

Upon a review of the claims, cross claims, and third mdaiyns inthestate caseandthe
federalthird party action, it appears that the claims revolve around the same issubgr@hse
adequately performed under its subcontract and whether the City is balaleyiclaims against
NASDI. As NASDI admits, “these actions substantively correlate [] in the questidmai party
is responsible for the delay damages and extra work claims made by Supe@asandelating
to the auger cast pile installation on the Project.” (NASDIeMof Law at 5, ECF N@&4-1).
Similarly, Case seeks damages in the state case, and NASDI seeks damages roh plaetythi
action. Although the claims are not identical at this stage in the NYS actions, there isaagabs
likelihood that the casesould neverthelesdispose of all of the claims brought here. Of
importance, eery claim brought here is brought under New York State law.

Accordingly, the state law cases and the third party action are parallel and thevitou
consider the siMosesH. Conefactors.

b. As to theSix Moses H. Cone Factors

I. AsTo Whether The Controversy InvolvesA Res Over Which One
Of The Courts Has Assumed Jurisdiction

Although Case argues that its NYS lien action is a proceedirggn the Court disgrees
Although ‘[a]ctions to foreclose mecharscliens aren remin nature; York HunterConst., Inc.
v. Avalon Prop, Inc, 104 F. Supp. 2d 211, 214 (S.D.N.Y. 200€))ing SeeN.Y. LIEN LAW 8§
70), actions to foreclose public improvement liens atte Atis is because mechasiiiens “may
be enforced againft[real] property” N.Y. LIEN LAW § 41, while public improvement liengtay
be enforced against the funds of the state or the public corporation for which such public

improvement is constructédN.Y. LIEN LAwW § 42 see alsdNiagara Venture v. Sicoli & Massaro,



Inc.,, 77 N.Y.2d 175, 182, 566 N.E.2d 648, 65BY. 1990)(stating that “[public improvement]
liens protect subcontractors who supply labor or material for an improvement on pobdke-|
where mechanicdiens are unavailable. ..”).

Therefore, none of the actions involagroceedingn rem, and the first factor weighs in
favor of retaining jurisdiction.

ii. AsTo Whether The Federal Forum Is LesslnconvenientFor The
Parties

Case and NASDI argue that there is no serious conbatRichmond County Supreme
Court is more convenient than the Eastern Distktwever, he City contends in opposition that
the Central Islip Courthouse is inconvenient. The Court believeghtaRichmond County
courthouse is less inconvenient than the Central Islip Federal Courthouse. @hg altttenter
around the Ocean Breeze Proj&dtjch is in Richmond CountyThe Cityhasoffices throughout
the five boroughs of New York City, including Richmond County, buesioot have offices in
Suffolk County. Case is a Pennsylvania corporation, and Richmond County is closer to
Pennsylvania. Case and NASDI's counsel are based in New York County, closenrtomiRic
County than Suffolk CountyAlthough the difference is not great, as the City points out, Central
Islip is 60 miles away from the Ocean Breeze Project site while the Bich@ounty courthouse
is down the road:The distance between the state and federal fora has been deemed téhende
federal foruminconvenient.”"SST Global Tech., LLC v. Chapm&v0 F. Supp. 2d 444, 465
(S.D.N.Y. 2003).

Accordingly, the Court finds that the second factor weighs in favor of abstention.

10



iii. As To Whether Staying The Third -Party Action Will Avoid
PiecemeallLitigation

The City and Case argue thdtthe Court exercises jurisdiction over the action, it will
result in piecemeal litigationOn the other handyASDI states that if the Court were to exercise
jurisdiction over the actiont would not necessarily create piecemeal litigation. The Court is
concerned that if the third party action were to proceed, the result would be gaddégation.

“The Supreme Court has stated tltlaé most important factor in our dsion to appove
the dismissalin Colorado Riverwas the clear federal policy of avoidance of piecemeal
adjudication.” First Keystone Consultants, Inc. v. Schlesinger Elec. Contractors,362.F.
Supp. 2d 170, 188 (E.D.N.Y. 201@uotingMoses H. Cone}60 US.at 16(internal alterations
omitted));see also ArkwrightBoston,762 F.2d at 211 (noting that, “[a]s @olorado Riverthe
danger of piecemeal litigation is the paramount consideratiBuil);& Bear Grp.v. Fuller, 786
F. Supp. 388, 392 (S.D.N.YL992)(finding abstention appropriate where “avoidance of piecemeal
litigation [was] strongly implicated”). However, the “mere potential for conflict in the results of
the adjudications, does not, without more, warrant staying [the] exercisgeoélf¢urisdition.”
Colorado River424 U.S. at 816. The Second Circuit bast

[T]he primary context in which we have affirmé&blorado Riverabstention in

order to avoid piecemeal adjudication has involved lawsuits that posed a risk of

inconsistent outcomes notgventable by principles of res judicata and collateral

estoppel. The classic example arises where all of the potentially liable degendan

are parties in one lawsuit, but in the other lawsuit, one defendant seeks aidaclara

of nonliability and the othepotentially liable defendants are not parties.

Woodford v. Cmty. Action Agency of Greene Cty., BR®9 F.3d 517, 524 (2d Cir. 2001)
Here, NASDI's bond holder is not a party, and Case has asserted a breach of comtract cla

against them in its NYS bdnaction. FurthermoreCase’s claims against NASDI, the City and

Superior are not present in the third party action.

11



If the third party action were to proceed, both this Court and the New York StatenBupre
Court would eventually rule on whether Cédmsel satisfied its obligations under its contract with
NASDI, and whether the Cityasliable to NASDI. In this situation,hiere is a gnificant risk that
the courts ould issueconflicting or contradictory rulings. Furthermore, the parties would be
forced to engage in duplicative discovery as well as repetitive motion pradsceéne Court said
in Ferolito v. Menashi918 F. Supp. 2d 136 (E.D.N.Y. 2013),

[T]he federal and state courts would be considering the same issues and will likely

hear similar pretrial motions, evidence, and witnesses. Allowing such similar

actions to proceed in the federal and state courts under the circumstances would
waste judicial resourcesd invite duplicative efforts.. . Moreover,tlie possibility

exists that the feddraand state courts could come to conflicting decisions

concerning the same events. This factor weiglavity in favor of abstention.
Id. at 143.

NASDI stateghat it “would not object to splitting the Superior claims and NASDI’s related
third-partyclaims off from this federal action and remanding them to [the NYS lien adean]ng
only the Diversified and Harrison claims left in this actioNASDI's Mem. of Law at 10, ECF
No. 84-1). The Court finds thikgic to besound. If the Court werdo stay the third party action,
only Diversified, Harrison and Superior’s claims would remaiase has similarly said that it
would not oppose any amendments made by NASDI in state court to assert any ofrthehalti
NASDI has asserted here. The Gitgo references the NY CR rule allowing parties to amend

their pleading, implying that it would similarly not oppose any motions to amede byaNASDI.

Accordingly, the Court finds that the third factor favors abstention.

12



iv. AsTo The Order In Which The Actions WereFiled, And Whether
Proceedings Fave AdvancedMore In One Forum Than In The Other

The third party complaint was filed on March 25, 201i6appears that thearties in the
third party action have recently begun discovery, and that discovery in the esdérs edout to
close. However, apparentlyp depositions have been taken in the third party action.

The New York State cas were brought in 2012 and 20MASDI states thato dscovery
has been taken in either state case, and that Superior has not appearexveectimswered in
the NYS lien action Case argues that because discovery has progressed so far in the federal case,
and it has only just been joined, it will be unduly prejudicétevetheless,Case has not yet
answered NASDI’s third party complaint in this action, and answers have skemfhoth New
York State Court actions.

As the state cases were filed before the third party aahdnCase has not yet ansea
the third party complaint, the fourth factor weighs in favor of abstention.

v. As ToWhether Federal Law Provides The Rule Of Decision

This is a diversity action, and NASDI has not brought any federal claintee Gdurt were
to exercise jurigiction, it would analyze the claims under New York State |8vhere state law
provides the rule adlecision, this factaweighs slightlyin favor of abstentionDe Cisneros871
F.2d at 309Ferolito, 918F. Supp. 2d at 143-44.

The Second Circuit hasoted that “[a]s all diversity suits raise issues of state law, their
presence does not weigh heavily in favor of surrender of jurisdictiénkivright-Boston Mfrs.
Mut. Ins. Co. v. City of N.Y762 F.2d 205, 211 (2d Cir. 1985Where, as here, “the state law
issues are neither novel nor particularly complex, the absence of federal sleighs only

slightly in favor of abstention.Carruthers v. Flaum388 F.Supp.2d 360, 377 (S.D.N.Y2005);

13



see also Vill. of Westfield,70 F.3d at 124 (“[T]he absencé federal issues does not strongly
advise dismissal, unless the state law issues are novel or particularlyxxdmnple
Accordingly, the fifth factor weighs in favor of abstention.

vi. AsTo Whether The State Procedures AreAdequateTo Protect The
Faintiff’'s Federal Rights

The analysis of the sixth factor this cases the same as the fiffactor, and therefore the
sixth factor also weighs in favor of abstenti@®eeFerolito v. Menashi918 F. Supp. 2d 136, 144
(E.D.N.Y. 2013)(“The state court can adequately profdwe plaintiff's] rights. [The plaintiff]
raises only state law claims against [the defendalitpf which can be sufficiently litigated in,
and resolved by, the state court. This factor weighs in favor of abstention.”).

c. The Result

Therefore, because five out of the Mwoses H. Conéactors favor abstention, the Court
grants Case’s motion to hold the third party action in abeyafitihe interests ofll partieswill
be better served by abstention because consolidat state court could lead more efficient
factfinding aml more reasoned decisiomakingon these ordinary garden variety issues of state
law.” De Cisneros871 F.2dat 309(internal citations and alterations omitted)

[l . CONCLUSION

Accordingly, the Court grants Case’s motion to hold the third party action in ajgeyan
pending the outcome of the NYS Supreme Court cases. The Court grants the City amklsthe P
Department’s motion to the extent that the Parks Departmeigmissed from the action and the
third party action is held in abeyance. The City’s motion is denied to the ex&¢rihéentire
action will not be held in abeyance. The motion by Superior, Diversified and Harristikeo s

the third party complaint or to sever it is denied as moot.

14



The Clerk of the Court is respectfully directed to terminate the Parks Degrdiras a third
party defendantThe thirdparty action is staykeuntil further order, and thel€k of the Courts
further respectfullylirected to place this action on the suspense calemtarstay is not final and
may be vacated if either party demonstrates unfair prejudice or indisg issues remain upon
completion of the state proceedings.

Coursel are directed to inform theoGrtwithin thirty days after the conclusion of the state

proceedingss to the determination of the state proceedings

It is SO ORDERED:

Dated:Central Islip, New York

January23, 2017 [s/ Arthur D. Spatt

ARTHUR D. SPATT

United States District Judge
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