Roth v. Farmingdale Public School District

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Ne 14-CV-6668(JFB) (ARL)

JEFFS.ROTH,

Plaintiff,

VERSUS

FARMINGDALE PUBLIC SCHOOL DISTRICT,

Defendant

MEMORANDUM AND ORDER
January 30, 2017

JOsePHF. BIANCO, District Judge

Jeff S. Roth (*RotH or “plaintiff”) ,
proceedingpro se andin forma pauperis
filed a SscondAmended ©@mplaint(*“SAC”)
against the Farmingdale Union Frgehool
District! (“District” or “defendant”) on
March 28 20316, alleging that the District
violated Title VII of the Civil Rights Act of
1964 (“Title VII") , 42 U.S.C. 8000¢ the
Age Discrimination in Employment Act of
1967 (*ADEA”), 29 U.S.C. 8%21 et
seq; the Americans with Disabilities Act of
1990 (“ADA") , 42 U.S.C. 882112et seq
andthe First and Fourteenth Amendments of
the United States Constitutioflaintiff also
assers various New York &te law claims
Specifically, plaintiff alleges thadefendant

! Defendant is rcorrectly sued herein as the
“Farmingdale Public School District.”

discriminatedand retaliatechgainst himby

failing to hire him and that dendant
violated plaintiff'srights to Fee Speech and
Due Rocess. Plaintiff also claims that
defendant slandered hiand violated New
York’s Open Meetings Lawand Freedom of
Information Law

By Memorandum and Order dated
February 26, 2016the “Memorandum and
Order”), the Court granted in part and denied
in part defendant's motion to dismiss
plaintiffs Hrst Amended Complaint
(“FAC”). Roth v. Farmingdale Pub. Sch.
Dist., No. 14CV-6668 (JFB) (ARL), 2016
WL 767986 (E.D.N.Y. Feb. 26, 2016 he
Court found that: (1) plaintiff's Title VII and
ADA claims alleging discrimination were
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barred for failure to exhaust admimative
remedies; (2) plaintiff's ADEA claim was
barred by the statute of limitations;
and (3) plaintiff failed to state a cause of
action with respect to his Title VII retaliation
claim. Id. at *1. However, in an abundae

of caution, the Court grantgaaintiff leave

to replead those claims.ld. The Court
specifically directed plaintiff to provide
grounds for equitable tolling anib allege
how the events and inciderdsscribe inthe
FAC were taken on the basis of plaintiff's
protected status undditle VII, the ADEA,
and the ADA, such that a plausible
discrimination or retaliation claim existd.
The Courtalso dismissed the state slander
claim, but granted plaintiffeave to replead
so ado allege the time, place, and manner of
thepurporedlyfalse statements, as well as to
whom the statements were madk. Finally,
the Court denied defendant's motion to
dismiss plaintiff's First and Fourteenth
Amendment claimsafter concluding that
plaintiff had stated plausible causes of
action? Id. at *9-11.

Plaintiff subsequently filed th8AC, and
defendant now moves for summary judgment
pursuant to Rule 56 of the Federal Rules
of Civil Procedure on the following
grounds:(1) plaintiff failed to replead his
Title VII, ADEA, ADA, andslanderclaims;

(2) plaintiff failed to exhaust hiitle VIl and
ADA discrimination claims (3) plaintiff's

2 The Court also construed the FAC as not alleging a
cause of action under the New York Open Meetings
Law, but granted plaintiff leave tesgert such a claim

in the SAC.Id. at *11 n.8.

3 Since this is a motion for summary judgment, the
Court will assume that plaintiff has properly pled his

claims and will apply the standard of review set forth

infra to determine whether there are triable issues of
fact. Seelinares v. McLaughlin423 F. Appx 84, 85

(2d Cir. 2011)

ADEA claim is (a) barred by the statute of
limitations or, alternatively, (b) fails to state
a claim;(4) plaintiff failedto state a Title VII
retaliationclaim; (5) plaintiff failedto state a
First Amendmentlaim; (6 plaintiff failed to
state aFourteenth Amendmermidue Rocess
claim; and(7) plaintiff failed to state his New
York State law claims

For the reasons set forth below
defendant’'s motionis granted As a
threshold matter, the Court determines that
plaintiff failed to comply with the
Memorandum and Order because he has not
sufficiently demonstrated, either in the SAC
or in his opposition to the instant motion, that
equitable tolling exempts his Title VII,
ADEA, and ADAdiscriminationclaims from
the exhaustion and limitations bars to
justiciability. In addition, the Court
determineshat there are no material issues of
fact that support plaintiffs Title VI
retaliation claim, or hisree Speech aridue
Process claims. Finally, the Court, in its
discretion, declingto exercise supplemental
jurisdiction over plaintiff'sNew Yorkclaims
and dismisses themithout prejudiceto re
filing in state court

|. BACKGROUND
A. Facts

The following facts are taken from
defendant’s Rule 56.1 statemér(tDef.’s

4 Rather than submitting a Rule 56.1 Statement of
Facts, plaintiff filed a “Rebuttal to Defendant’'s 108
Points” (“Pl.’s Opp’n,” ECF No0.80) that does not
comport with Local Civil Rule 56.1. Contrary to the
Rule, that document does not contain any citations to
underlying evidence and is instead part of an omnibus
submission that includes various newspaper articles,
assorted correspondencand documents apparently
obtained via a New York Freedom of Information Law
request. Although defendant served plaintiff with the
“Notice to Pro Se Litigant Opposing Motion for
Summary Judgment” as required by Local Rule 56.2



56.1,” ECF No. 74), as well athe parties’
affidavits and exhibits. Unless otherwise
noted, the facts are either undisputed or
uncontroverted by admissible evidence
Upon consideration of the motion for
summary judgment, the Court shall construe
the facts in the light most favorable to
plaintiff as the nonmoving party, and will
resolve all factual ambiguities inis favor.
See Capobianco v.ew York422 F.3d 47, 50
n.1 (2d Cir. 2001).

1. Plaintiff's Employment Application
with the District

In 2010, plaintiff applied for a provisional
Audio Visual Technician position with the
District, a job that required minimum
gualifications established by thé&lassau
County Civil Service Commission (Def.’s
56.1 N 1-2 Aff. of Susan M. Gibson
(“Gibson Aff.”), ECF No. 72, Ex. LUl
Plaintiff was initially interviewed by Barbara
Pandolfo (“Pandolfo”), Jeffrey Pritzker
(“Pritzker”), and Glen Zakian (“Zakian”),
and hehad a secondbund interview with
Pritzker. (Def’s 56.1 § 3.) After the
interview process was complete, Pandolfo,

(seeECF No. 75), plaintiffhas failed to submit any
other evidence. Moreover, plaintiff did not respond to
several of the numbered paragraphs in defendant’s
56.1, and many of his replies are rasponsive to
defendant’s statements.

Generally, a party’s “failure to respond contest the
facts set forth by the [moving party] in [its] Rule 56.1
statement as being undisputed constitutes an
admission of those facts, and those facts are accepted
as being undisputed.” Jessamy v. City of New
Rochelle 292 F. Supp. 2d 498, 504 (S.D.N.Y. 2003)
(quotingNAS Elecs., Inc. v. Transtech Elecs. PTE,Ltd.
262 F. Supp. 2d 134, 139 (S.D.N.Y. 2003)). However,
“[a] district court has broad discretion to determine
whether to overlook a party’s failure to comply with
local court rules.” Holtz v. Rockefeller & Co., Ing.
258 F.3d 62, 73 (2d Cir. 2001) (citations omittesde
also Gilani v. GNOC CorpNo. 04CV-2935 (ILG),
2006 WL 1120602, at *2 (E.D.N.Y. Apr.62 2006)
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Pritzker and Zakian recommended that
another  candidate, Joseph Hassett
(“Hassett”) be appointed to the provisional
positionof Audio Visual Technician(Def.’s
56.1 1 4.) Pandolfo, Pritzker, and Zakian
have attested that they did not knaivor
consider plaintiff's age, marital statuer
arrest record when making their
recommendatiol. (Def.’s 56.1 Y 4; Gibson
Aff. Exs. MM, NN, OO.)

Shortly theeafter,in or about2011, a
Civil Service Examinationvas administered
to fill permanentlythe District Audio Visual
Technician position, and both plaintiff and
Hassettpplied (Def.’s 56.1 1 6; Gibson Aff.
Ex. LL.) Following the examination, Hassett
finished tied for seventh out of the fourteen
applicants, and plaintiff finished tied for
twelfth. (Def.’s 56.1 { 10.) The District
offered a probationary appointment for the
position of Audio Visual Technician to
Hassett, who accepteand was appointed

(exercising court’s discretion to overlook the parties’
failure to submit statementpursuant to Local Civil
Rule 56.1). Accordingly, in the exercise of its broad
discretion and given plaintiff'pro sestatus, the Court
will overlook these defects and will deem admitted
only those facts in defendants’ Rule 56.1 Statement
that are supported by admissible evidence and not
controverted by other admissible evidence in the
record. See Jessamy292 F. Supp. 2d at 504.

5 Plaintiff does not dispute this in his opposition, but
merely states inter alia, that “at the time the
interview[s] were being conducteitl was known that
the district was going to be transferring the audiovisual
department from under Pandolfo Director of Libraries
to the newly hired Director of Technology.(Pl.’s
Opp’'n at 14.) This is not responsive to defendant’s
56.1 andthus does ot create a material issue of fact
for trial.



on or aboutOctober 13 2011.
56.1 11 12-13; Gibson Aff. EXL.)

(Def.’s

2. Plaintiffs 2007-2013 Interactions
with District Employees and Board of
Education Members

Plaintiff became a member of the District
Facilities Advisory Committee in or about
2007 and began attending District Board
of Education meetingsni 2011. (Def.’s
56.1 11 5-16.) In May 2012, plaintiff had a
meeting with thefDistrict Board of
Education President Shari Barddsivers
(“BardashEivers”) and other Board of
Education trustees at the Farmingdale Public
Library, where they discussed audiovisual
and information technology issues in the
District. (Def.’s 56.1 {1 17; Gibson Aff. EX.
PP) On or about May 16, 2013, Bardash
Eivers received an email from a District
employeeinforming her thatplaintiff had
appeared at thBistrict High School during a
studentmusic rehearsal anésked students
and District employees questions about ideas
for new technology and equipmentDef.’s
56.1 1 B; Gibson Aff. Ex. PP Shortly
thereafter plaintiff attempted to enter the
High School auditorium during atudent
concerf and when security personnel told
plaintiff to leave, he refused (Def.’s
56.1 1 20-21; Gibson Aff. Exs. I, PP.)

On or about May 23, 2013, District
Superintendent of Schools John Lorentz
(“Lorentz”) sent plaintiff a letter directing
plaintiff to send all communications to the
District toLorentz’soffice. (Def.’s 56.1 1 22;
Gibson Aff. Ex. BB.) The purpose of
that correspondence was “to address
concerns . . . regarding representations made
by [plaintiff], [plaintiff's] interactions with
students and staff, and [plaintiff's] presence
in District schools.” (Gibson Aff. Ex. BB.)
The letter stated that it was “not [Lorentz’s]
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intention to create an adversarial relationship
with [plaintiff]” or to “interfer[e] with
[plaintiff's] right to discuss issues at Board
meetings,” but said that praiff's “actions
ha[d] resulted in complaints and appear[ed]
to be in derogation of lavand that it was
“important that [plaintiff] recognize the[se]
concerns [becauséf] ailure to comply with
these directives may result in legal action.”

(Id.)

Nevertheless, on or about May 29, 2013,
plaintiff entered an invitatioronly Student
Award Ceremonyo which he had not been
invited and was asked to leave(Def.’s
56.1 1 23; Gibson Aff. ExX W, QQ.) On or
about May 30, 2013, laintiff left three
voicenrils on District Board of Edication
Member Michael Goldberg’ (‘Goldberg”)
personal cell phone, and at the end of the
second voicemailplaintiff said: {G]ive me
a call when you have a chance, ddre on a
gag order from the Distridhats retarded.
(Def.’s 56.1  24; Gibson Aff.ER). Inthe
third voicemail, plaintiff told Goldbergbout
the May 23, 2013letter from Lorentz but
asked if Goldberg would continue speaking
with plaintiff despiteLorentz’s direction that
plaintiff only communicate witlthe District
via Lorentz’s office (Def.’'s 56.1 1 25.)

Subsequently, on or about June 14, 2013,
plaintiff approached Bardadhivers ata post
office to discuss the reasons why he should
have received the position of Audidsual
Technician in 2010. (Def’s 56.1 { 26;
Gibson Aff. Ex. I.) Plaintiff told Bardash
Eivers that Lorentavas“condescending and
cocky and hpl] it out for’ plaintiff, andthat
“Lorentz neefkd] to go sooner than latér.
(Id.) Following that interactionBardash
Eivers filed a police reportconcerning
plaintiff. (Id.) Further, on or about June 17,
2013, Bardastivers responded to arneail
plaintiff had sent her and instructed him to



avoid personal contact with her and other
District Board Members. (Def.’s 56.1 | 27;
Gibson Aff. Exs. I, CC.) In addition, after
plaintiff sent a letter to Lorentz and the
District Board of Educatioregarding that-e
mail exchangeBardashkEivers sent a letter to
plaintiff on or about July 3, 2018ating that
his “communications with [gr] and District
staff hgd] become increasingly combatiye
that plaintiff had “personally confronted
[BardashEivers] in a combative manner,
which [she] found to be unwarranted and
upsetting”; and that “all  [future]
communications from [gintifff must be
transmitted through the Superintendenhis
office.” (Def.’s 56.1 T 28; Gibson Aff. Exs.
l, DD.)

Notwithstanding this directiveplaintiff
left BardaskEiversa voicemailon or about
July 9, 2013. (Def.’'s 56.1 1 29; Gibson Aff.
Ex. |.) BardashkEiversattested that plaintiff
said that he had received her July 3, 2013
letter and thake

[was] going to end this little character
assassination, questioning  [his]
intentions, because [his] intentions
[were] to improve [District] schools
for when [his] children get into
[District] schools . . [T]his character
assassination and black propaganda
and all this other nonsense, there
w[ould] be a meeting of the minds
that happens to diffuse this situation
. . . [T]hat [was] a fact because
[plaintiff's] family and [his] network
and [his] invisible network within the
community [were] tired of it . . . .

(Gibson Aff. Ex. I.) That same day, plaintiff
also sent a letter to Lorenénd the District
Board of Educatioraccusing the District of

6 Defendant claims that no such organization exists.
(Def.’'s 56.1 1 35 n.3.)
5

“retaliating” against him. (Def.’s 56.1 { 30;
Gibson Aff. Ex W). On or aboutjuly 10,
2013, Bardasiktivers sent another letter to
plaintiff againinstructng him to no longer
contactDistrict Board of Education members
personally, and to only make inquiries
throughLorentz'soffice. (Def.’s 56.1 | 31;
Gibson Aff. Exs.l, EE) However, onJuly
11, 2013, faintiff left a voicemail on
Goldbeag’s cell phone stating that he was not
“going to be allowing this type of black
propaganda and/or charac@ssassination
to continue. (Def.’s 56.1 1 32; Gibson Aff.
Ex. R.) Plaintiff also sid thathis “invisible
network” hadsupported Goldberg in the last
District Board of Edeation electiopand that
he would“knock out” some other members
duringthe next election(ld.) The next day
plaintiff left anothervoicemailfor Goldberg
saying that he waslone with the idiocracy”
and had run out of patience. (Def.’s
56.1 1 33; Gibson Aff. Ex. R.)

On or about August 22, 2013, Plaintiff
sent an amail to Goldberg anDistrict Board
of Education Vice President John
Capobianco “Capobianco) stating that he
had received a phone call from a
representative ahe New York State Board
of Educatiorf who said that fmintiff’s e-
mails to District Board Members were
harassing. (Def.’s 56.1 | 3; Gibson Aff.
Exs. K, R.) On or about August 28, 2013,
plaintiff told a Security Aide at a District
Board of Education meeting that Plaintiff had
a problem with Lorentz.(Def.’s 56.1 { 36;
Gibson Aff. Ex.Y.)

Further on or about September 3, 2013,
plaintiff called Lorentz’s secretaryseveral
times and shesubsequentlyfiled a police
report. (Def.’s 56.1 { 38; Gibson Aff. Ex) J.
The next day, District Assidant



Superintendent of Busine$zaul Defendini
(“Defendini”) reportedolaintiff’'s behaviorto
Nassau County Police Officer Paul
Lamonaca. (Def.’'s 56.1 § 39; Gibson Aff.
Ex. M.) Inthat letter, Defendini said tHéte
[Dlistrict had] grown increasingly concerned
over the past yeaegarding a resident. There
ha[d] been numerous interactions between
this resident, Jeffrey Roth, and Board of
Education trustees, Administrators, teachers,
security aides and secretaries,” and it was the
District’s “contenton that [plaintiff] pose[d]

a threat to [its]students and reployees.”
(Gibson Aff. Ex. M.) On or about September
18, 2013, plaintiff attenetl a public District
Board of Educationmeeting and other
participants complained about his behavior.
(Def.’s 56.1 | 41; Gibson Aff. Exs. |, K, R,
V.) BardashkEiversattested thaduring that
meeting, plaintiff was disruptivend said that
he “ha[d] been coming to meetings for five
years busting balls” and “was going to knock
Lorentz’steeth out.” (Def.’s 56.1 |1 442;
Gibson Aff. Ex. LY

On or about September 27, 2013, plaintiff
approached District employee Joseph
Glascott (“Glascott”), and after Glascott
informed Defendini of that interaction,
Defendini filed a police report. (Def.’s
56.1 1 43; Gibson Aff. Ex. Ml Subsequently,
on or October 8, 2013, plaifftieft several
voicemails for Capobianco and sent amail
to Capobianco and Goldberg. (Def.’s
56.1 11 4648; Gibson Aff. Exs. K, R A few
weels later, plaintiff left another voicemalil
for Goldberg stating thdtte had performed an
unaccompanied security inspection of the
District High School. (Def.’'s 56.1 50

"In his rebuttal, plaintiff argues: “If this occurred then
why was the district's surveillance cameras in the
cafeteria footage archived to prove their case. Where
it is highly suspecieff Rothmade this statement to a
district employee after the series of correspondence
which started taking place in May 2013. . . . One would
6

Gibson Aff. Ex. R) In addition, on or about
October 22, 2013, plaintiff attended a District
Parent Teacher Association (“PTA”)
meeting, where he made references to the
Columbine and Sandy Hook school
shootings, leading to complaints from other
meeting participants. (Def.’s 56.1 § 51;
Gibson Aff. Ex. N.)

Further, on or about November 8, 2013,
plaintiff entered the custodial office of the
District High School and had an altercation
with the custodial staff. (De&’56.1 | 54;
Gibson Aff. Ex. Q) The nextday, plaintiff
appeared at Capobianco’s private residence
and told Capobianco’sbrother that the
District was “all screwed up.” (Def.’s
56.1 1 55; Gibson Aff. Ex. K.)That same
day, paintiff also enteredhe District High
Schoolduring a student music rehearsald
was asked to leavéDef.’s 56.1 § 56; Gibson
Aff. Ex. M.)

Following these incidents, Lorentz sent
plaintiff a letter on or about November 14,
2013 regarding his visits to District property.
(Def.’s 56.1 1 57; Gibson Aff. Ex. FF.) That
letter advised plaintiff that

per the Districe Code of Conduct,
[plaintiff was] prohibited from
entering any District school Hding
and/or area unles [he had] an
appointment with an Administrator, a
staff member, oras] attending a
meeting or event whiclwas]open to
the public. . . . [l]n the event [plaintiff]
enter[ed] and/or remain[gch school
buildings or areas  without

guestion why a police report was not filed or urzd

for this alleged incident.” (Pl’s Opp’n at 17.) As
discused further infra, these speculative statements
lack record support and do not create material issues
of fact.



authorization, [plaintifff may be
considered a trespasser and law
enforcement authorities may be
called upon to intervene.

(Gibson Aff. Ex. FF.) However, on or about
November 25, 2013, plaintiff entered the
District's Howitt Middle School and
demanded a meeting with Lorent£Def.’s
56.1 1 59; Gibson Aff. Ex. L.) Lorentz and
Defendhni met with plaintiff, who askedthat
the District accept a donation from him and
his “imaginary network” and hire him as an
employee. (Def.’s 56.1 §0; Gibson Aff.
Exs. M, W.)

As a result of these interactions with
District administrators, employees, and
Board of Education Members, the District
reported plaintiff's behavior téhe Federal
Bureau of Investigation (“FBI”)n or about
2013, and the FBI began to monitor plaintiff.
(Def.’s 56.1 1 6563; Gibson Aff. Ex. Z.)
FBI Special AgentSteven Troy (“Special
Agent Troy”) attended at least three District
Board of Education meetings during the
20142015 school year and attested that
plaintiff “displayed threatening, intimidating
and incongruous behavior.” (Gibson Aff. Ex.
Z.) Special Agent Troy observed that
plaintiff “paced about the room, loudly
shouted and attempted to incite others against
the Board of Education,” anplaintiff “also
entered school buildings without
authorization, when school was not in
session, with no children of his own in
attendance and no scheduled business, and
photographed the building’s infrastructure.”
(Id.) Special Agent Troy attested that
“[blased yon [plaintiff's] conduct, the FBI
recommended that the District set boundaries
with regard to [plaintiff's] behavior,and he
“recommended the District warn [plaintiff] of

8 Defendant’s 56.1 states that plaintiff filed the DHR
complaint on Decembetl, 2013(Def.’s 56.1 T 95),
7

the consequences for failing to comply with
the boundaries set by the District asrdits
rules and regulations (e.g. ban [plaintiff]
from District property) and if [plaintiff]
failed to comply, follow through with the
consequences.”ld.)

3. Plaintiffs New York State Human
Rights Complaint

On December @, 2013, paintiff filed a
complant with the New Y ork StateDivision
of Human Rights “DHR”) and the Equal
Employment  Opportunity  Commission
(“EEOC”) alleging that he was denied an
employment opportunity with th®istrict
because of his age, arrest record, and matrital
status® (Def.’s 56.1 95; Gibson Aff. Ex.
A.) Specifically, gaintiff allegedthat(1) he
was ‘was arreted in 1996 for a DUI,” and
“[b]ecause of this, [he hhd been
subjected to unlawful discriminatory
actions”; (2) “[bJasedon information and
belief, a younger and less qualified person
was hired for the District Audio Visual
Technician positionand (3)BardaskEivers
“made a comment abojiaintiff’'s] age and
marital status” during a May 2012 meeting.
(Gibson Aff. Ex. A.)

On June 6, 2014, the DHR dismissed
plaintiff's complaint in its entiretyor lack of
probable cause(Def.’s 56.1 100, Gibson
Aff. Ex. B.) The EEOC adopted the findings
of the DHRon September 22014and sent

but the complaint is filstamped December 16, 2013
(Gibson Aff. Ex. A).



plaintiff a “Right to Sué letter.
56.1 1 101; Gibson Aff. Ex. B.)

(Def.’s

4. Plaintiffs PostbHR Complaint
Interactions with District Employees
and Board of Education Members

In JanuaryMarch, June, and Jul2014,
plaintiff left several voicemails for
Capobianco regarding, inter alia, recent
school shootings, his DHR complairgnd
plaintiff's visits to Districtproperty. Def.’s
56.1 1164-67, 69-73; Gibson Aff. ExK.) On
or about April 10, 2014, plaintiff called
Defendinis secretary and told hdhat he
wanted to “bust [Lorentz’s] bald head.”
(Def.’s 56.1 168, Gibson Aff. Ex. Q.)
Further, on or about July 27, 2014aiptiff
showed up at Capobiansgrivate residence
to discuss Districtelated security issues.
(Def.’s 56.1  74; Gibson Aff. Ex. K.)

In response to this behavior, Lorentz sent
plaintiff a letter e orabout August 192014
stating thaif plaintiff continued“to threaten
staff, confront, harass or annoy Board
Members, and fdid] to canply with the
District’'s Code of Conduct, the Board may be
compelled to take action agaifgtaintiff],
e.g. prohibiting [plaintiff] from entering any
of the Districts buildings or grounds of
such buildings for a period of
time....” (Def.’s 56.1 {75; Gibson Aff. Ex.
GG.) Subsequently, on or about August 20,
2014, Lorentz and Defendincontacted
plaintiff to discuss plaintiff's
communications with District staff, and
during thatconversation, lgintiff said that
“you don’t know what I'm capable of”;you
will hear the lion roar”; and “you will feel the
wrath of Roth.”(Def.’s 56.1 {76; Gibson
Aff. Exs. M, W.) As a result of plaintiff's

9 Defendant’s 56.1 states that this second ban was for
one month (Def.’s 56.1 1 85); however, the November
7, 2014 letter sent to plaintiff states thtawould last
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statements, the District evacuated its
Administration Buildingand filed a police
report. (d.)

On or about August 26, 201plaintiff
left Lorentz a voicemail stating that he had
lost his temper after receing the August 19,
2014 letter. (Def.’s 56.1 77; Gibson Aff.
Ex. W.) The next day, plaintiff attendeal
District Board of Education meetirandtold
Lorentz that “God [was] trying to send
[Lorentz] a messagé (Def.’s 56.1 {78,
Gibson Aff. Ex. W) As aresult,the District
sent plaintiff a letter dated September 18,
2014, informing him that he was prohibited
from entering District propertynd having
contact with District personnel and Board of
Education Membersfor one month and
advising plaintiff that failure to comply
would require the District to treat plaintiff as
a trespasser and notify law enforcement
(Def.’s 56.1  81; Gibson Aff. ExHH.)

Despite this ban, plaintiff attended a
Board of Educatio meeting on District
property on or about October 8, 2014, and on
or about October 272014, paintiff entered
Howitt Middle School. (Def.’s 56.1 182-
83, Gibson Aff. Ex O.) Consequently, by
letter dated November 7, 2014, the District
again prohibited plaintiff from entering
District property and having contact with
District personnel and Board of Education
Members for three montls. (Def.’s
56.1 1 85; Gibson Aff. EXI.)

In March 2015, plaintiff attendechather
District Board of Education meeting and sent
an email to all Board Members. Def.’s
56.1 1187-88 Gibson Aff. Exs. |, K, R, V,
W, Z) As a result, o or about March 11,
2015, the District sent faintiff a third letter

until February 7, 2015 (Gibson Aff. Ex. ll).e. for
three months.



prohibiting him entering District property
and having contact with District personnel
and Board of Edcaton Members until June
30, 2016 (Def.’'s 56.1 1B9; Gibson Aff. Ex
JJ) However, onor about April 14, 2015,
plaintiff left Lorentz four voicemails stating
that plaintiff was going to‘show up to the
Board meeting” and send Lorentz out to
lunch permanently if he didncall [plaintiff]
back . ...”(Def.’'s 56.1 PO; Gibson Aff. Ex
W.) Further, @ or about June 28, 2015,
plaintiff was arrestedfor trespassingat
Howitt Middle Schoal (Def.’s 56.1 93,
Gibson Aff. Exs. M, W.)

Because of thesacidents, Lorentz asked
the Nassau County District AttorneyDffice
to securea temporaryorder of protection
which was issued on July 13, 2015 the
Honorable Judge Harris of the Nassau
County District Court (Def.’s 56.1 194;
GibsonAff. Exs. W, KK.)

5. Plaintiff's Facts

As discussedsupra note 4 plaintiff's
56.1 rebuttal does not comport with Local
Civil Rule 56.1 and does not cite any
underlying evidence. Moreover, many of
plaintiffs responses are argumentative,
rather than factual, in nature. Wetheless,
the Court has revieweddimaterials plaintiff
submitted in opposition to the instant motion
and briefly summarizes them below.

Plaintiff's omnibus opposition consists of
unorganized newspaper articles that concern
inter alia, technologyissuesin the District,
salaries for New York state school district
superintendentsand various investigations
into Long Island school districts. (Pl.’s
Opp’n at 2555.) In addition, plaintiff has
submitted the July 29, 2015 supporting
deposition of MVincent Calasso (“Calasso”)
given to the Nassau County Police

9

Department, which states that Calasso
encountered plaintiff on June 28, 2015 at
around 7:15.m. at Howtt Middle School,
where Calasso worked as a security guard.
(Id. at 57.) Calassosaid that he advised
plaintiff to leave the property immediately.
(Id.) Plaintiff hasfurther submittedlargely
illegible PowerPointpresentation slides that
appear to pertain to various District projects
(id. at 59108); minutedrom an August 31,
2016 District Board of Education meeting
(id. at 111110); and various letterplaintiff
sentto District officials (d. at 121137).
Finally, plaintiffs opposition includes
affidavits and accompanying exhibits
submitted to the DHR in response to
plaintiff's complaint. (d. at 138-217.)

B. Procedural History

Plaintiff commenced this action on
November 10, 201¢£CF No. 1)andfiled the
FAC on July 8, 2015 (ECF No. 25)
Defendant filed a wtion to dismisshe FAC
on August 12, 2015 (ECF No. 28), which the
Court granted in part and deniedpart on
February 26, 2016 (ECF No. 49yhe Court
also gave plaintiff leave to rplead those
claims that ithad dismissed, and laintiff
filed the SAC on March 28, 201§ECF No.
60.)

On August4, 2016, defendant moved for
summary judgment. (ECF No. 71.) Plaintiff
filed his opposition on September 3, 2016
(ECF No. 80), and the District filed its reply
on September 26, 2016 (ECF No. 82). The
Court has carefully considered the parties’
submissons.

[l. STANDARD OF REVIEW
The standardfor summaryjudgmentis

well-settled. Pursuantto Federal Rule of
Civil Procedureb6(a), a courtmay granta



motion for summaryjudgment onlyif “the

movant showsthat there is no genuine
disputeasto anymaterialfactandthe movant
is entitledto judgmentas a matterof law.”

Fed.R. Civ. P. 56(a); seealso Gonzalew.

City of Schenectady’28 F.3d 149, 158d

Cir. 2013). The moving party bears the
burden of showing thait is entitled to

summary judgment. See Huminski v.

Corsones 396 F.3d 53, 692d Cir. 2005).
Rule56(c)(1)providesthata

partyassertinghatafact cannot be or
is genuinely disputed must support
the assertion by: (A) citing to
particular parts of materialsin the

record, including depositions,
documents, electronically stored
information, affidavits or

declarations,stipulations (including
those made for purposes of the
motion only), admissions,
interrogatory answers, or other
materials; or (B) showing that the
materialscited do not establishthe
absenceor presenceof a genuine
dispute, orthat an adverse party
cannotproduce admissibleevidence
to support thdact.

Fed.R. Civ. P.56(c)(1). Thecourt*is notto
weighthe evidencebutis insteadrequiredto
view theevidencen thelight most favorable
to the party opposingsummaryjudgment,to
drawall reasonablenferencesn favorof that
party, and to eschew credibility
assessments.”AmnestyAm.v. Town ofW.
Hartford, 361 F.3d 113, 12g2d Cir. 2004)
(quotingWeyantv. Okst 101 F.3d 845, 854
(2d Cir. 1996));seealso Anderson. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986)
(summaryjudgmentis unwarrantedf “the
evidencds suchthata reasonable jury could
returnaverdictfor the nonmovingparty”).

Once the moving party has met its
burden, the opposingarty “must do more
than simply show that there is some
metaphysical doubt as to the material
facts. . . . [T]he nonmovingpartymustcome
forwardwith specificfactsshowingthatthere
is a genuineissuefor trial.” Caldarolav.
Calabrese 298 F.3d 156, 16(2d Cir. 2002)
(alterationin original) (quoting Matsushita
Elec. Indus. Cow. Zenith Radio Corp. 475
U.S. 574, 586-87 (1986)).As the Supreme
Court statedin Anderson“[i]f the evidence
is merely colorable, or is not significantly
probative, summary judgment may be
granted.” 477 U.S. at 249-50 (citations
omitted). Indeed, “the mere existenceof
some alleged factual dispute betweenthe
parties alone will not defeat an otherwise
properly supportedmotion for summary
judgment.” Id. at 247-48 (emphasisin
original). Thus, the nonmoving goty may
not restuponmereconclusoryallegationsor
denials but must set forth “concrete
particulars™ showingthat a trial is needed.
R.G.Grp., Inc. v. Horn & Hardart Co, 751
F.2d 69, 77(2d Cir. 1984) (quotingSECVv.
ResearchAutomation Corp.585 F.2d 31, 33
(2d Cir. 1978)). Accordingly, it is
insufficient for a party opposingsummary
judgment “merely to asserta conclusion
without supplying supporting arguments or
facts.” BellSouthTelecomms.nc. v. W.R.
Grace & Co.-Conn, 77 F.3d 603, 615 (2d
Cir. 1996) (quotingResearchAutomation
Corp., 585 F.2cat 33).

When considering a dispositivenotion
madeby or against gro selitigant, the Court
is mindful that a pro se party’s pleadings
must be'liberally construed’in favor of that
partyandare heldto “lessstringent standards
than formal pleadingsdrafted by lawyers.”
Hughesv. Rowe 449 U.S. 5, 9 (1980)
(quotingHainesv. Kerner, 404U.S.519, 520
(1972)). The Second Circuit “liberally
construe[s] pleadingandbriefssubmittedoy



pro selitigants, readingsuchsubmissiongo
raisethe strongestargumentghey suggest.”
Bertinv. United States478 F.3d 489, 49®d
Cir. 2007)(citationsomitted). Nevertheless,
“[p]Jroceeding pro se does not otherwise
relievealitigant of the usuatequirement®f
summaryjudgmentandapro separty’sbald
assertions unsupported by evidence, are
insufficient to overcome a motion for
summaryjudgment.” Rodriguezv. Hahn
209 F. Supp. 2d 344, 3485.D.N.Y. 2002)
(citationomitted).

[ll. DiSCUSSION

For the reasons that follow, the Court
grants the District's motion to dismiss the
federal claimgn its entirety. As a threshold
matter, the Court determines, as a matter of a
law, thatplaintiff's Title VIl and ADA claims
alleging gender and disabilitiiscrimination
are barred due to plaintiff's failure éxhaust
administrative remedies, anbat plaintiff's
ADEA claim is barred by the statute of
limitations Accordingly, the Court need not,
and does notdiscuss whether there are
materials issues ofact concerning those
claims. In additionthe Court determines that
no rational fact-finder could find for plaintiff
on his Title VII retaliation claim, or his First
andFourteenth mendment claimsFinally,
the Court declines to exercise supplemental
jurisdiction over plaintiff's state law claims.

A. Failure to Exhaust

As it did on itsmotion to dismiss the
FAC, theDistrict argues that plaintiff's Title
VIl and ADA claims alleging gender and
disability discriminationare barred due to
plaintiff's failure to exhaust administrative
remedies.Specifically, defendant argues that
plaintiff never raised claims of gender or

10 Two other kinds of claims may be considered
“reasonably related”: those alleging “an employer’s
11

disability discrimiration in his DHR
complainf and that such allegations are
unrelated to any claims asserted iratth
administrative proceedingThus, defendant
argues that theTitle VII claim based on
gender and the ADA claimbased on
disabilityareunexhausted, antdiat summary
judgment on those claims is warrantefls

set forth below, the Court agrees.

1. Applicable Law

Generally, to bring a Title ViII
discrimination claim in federal district court,
a plaintiff must first exhaust his
administrative remedieby “filing a timely
charge with the EEOC or witha*State or
local agency with authority to grant or seek
relief from such practice.” Holtz v.
Rockefeller & Cq 258 F.3d 62, 883 (2d
Cir. 2001) (quoting 42 U.S.C. § 2006¢e)).
The same procedures apply for ADA
employment discrimination claimsSee42
U.S.C. 812117(a) (ADA employment
discrimination procedures shall include those
set forth at 42 U.S.C. § 20008¢¢e)).

However, “claims that were not asserted
before the EEOC [or an appropriate State or
local agency] may be pursued in a subsequent
federal court action if they are reasonably
related to those #t were filed with the
agency.” Jute v. Hamilton Sundstrand
Corp., 420 F.3d 166, 177 (2d Cir. 2005)
(quoting Legnani v. Alitalia Linee Aeree
Italiane, S.P.A 274 F.3d 683, 686 (2d Cir.
2001) (per curiam)). “Reasnably related
conductis thatwhich ‘would fall within the
scope of the EEOC investigation which can
reasonably be expected to growt @i the
charge that was made.” Id. (quoting
Fitzgerald v. Hendersqr251 F.3d 345, 359
60 (2d Cir. 2001))*° In determining whether

retaliation for filing an EEOC charge,” and those
alleging “further incidents of discrimination carried



a claim is “reasonably relateds the EEOC
charge, “the focus should be on the factual
allegations made in the [EEOC] charge
itseff”” and on whether those allegations
“‘gave the [EEOC] ‘adequate notice to
investigate™ the claims asserted in court.
Williams v. N.Y.CHous. Auth 458 F.3d 67,
70 (2d Cir. 2006) (quotin@eravin v. Kerik
335 F.3d 195, 201-02 (2d Cir. 2003)).

2. Analysis

As discussed above, lgntiff's DHR
complaint indicatethat he was discriminated
against based on his age, arrest record, and
marital status.(Gibson Aff. Ex. A.) The
DHR complaint is devoid of any reference to
gender, sex, or gability discrimination, and
the Court previously determined in the
Memorandum and Ordehat discrimination
on the basis ajendey sex, and disability are
not “reasonably related” to plaintiffslaims
that defendant discriminatexjainst himon
the basis ohis age marital status, or arrest
record!! 2016 WL 767986, at *qciting
Petty v. City of New YoriNo. 16CV-8581
(KPF), 2014 WL 6674446, at *10 (S.D.N.Y.
Nov. 25, 2014) (findinghat claims of race
and disability discrimination were not
reasonably related to allegations of
discrimination based on arrest record that
were rased in administrative complajnt

out in precisely the same manner alleged in the EEOC
charge.” Carter v. New Venture Gear, Inc310 F.
App’x 454, 458 (2d Cir. 2009) (quotirButts v. N.Y.C.
Dep’t of Hous. Pres. & Dey990 F.2d 1397, 14623

(2d Cir. 1993), superseded by statute on other
grounds. Neither is at issue in this case.

1 To the extent that plaintiff alleges in the SAC that
he was discriminated against on the basis of marital
status or arrest record, such claims are not cognizable
under Title VII. “Federal law does not protect
individuals against discrimination based on ¢niah
history.” Witharana v. NYC Taxi Limousine Comm’n
No. 13CV-4338 (ENV)(MDG), 2013 WL 5241987,
at*2 (E.D.N.Y. Sept. 17, 2013jee alsdarks v. New
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DiProjetto v. Morris Protective Sery 306 F.
App’x 687, 688 (2d Cir. 2009finding that
claims of race, gender, and disability
discriminationwerenot reasonably related to
allegations of national origin discrimination
raised in EEOC charge) Accordingly,
plaintiff has failed to exhaust his
administrative remedies with respect to the
Title VII claim based on gender or sex and
the ADA claim based on disability As a
result, in the Memorandum and Order, the
Court dismissed those clains because
plaintiff did not file an administrative
complaintwithin 300 days of the conduct at
issue. Id. (citing Goodwin v. Solil Mgmt.
LLC, 10CV-5546 (KBF), 2012 WL
1883473at *4 (S.D.N.Y. May 22, 2012); 42
U.S.C. 82000e5(e)(1); 42 U.S.C. 82117).
However, in an abundance of caution, the
Court granted plaintiff leave to4@ead and
specifically directed him “t@rovide a basis
for equitable tolling (if such a basis exists) for
his failure to exhaust. . ” Id. at *7. The
Court said that the SAGmust explain why
equitable  principles  should  excuse
[plaintiff's] failure to file an administrative
charge concerning the Title VII and ADA
claims within 300 days of the alleged
discriminatory conduct. Id.

Equitable tolling“is granted when ‘rar
and exceptional circumstancg®’evented a

York City Dep'’t of Corr. 253 F. App'x 141, 143 (2d
Cir. 2007) (holding that “the District Court cently
concluded that Title VIl does not cover alleged
discrimination on the basis of an employee’s arrest
record.”) Further, “Title VII does not protect against
discrimination on the basis of marital status alone,”
though a claim of marital status discrimination is
cognizable under N.Y. Executive Law 8§ 29Bertig

v. HRA Med. Assistance Prografo. 16CV-8191
(RPP), 2011 WL 1795235, at *3 (S.D.N.Y. May 6,
2011); see also Singh v. New York State Dep’t of
Taxation & Fin, 911 F. Supp. 2d 223, 233 n.3
(W.D.N.Y. 2012) (noting that marital status is not a
protected class under Title VII).



plaintiff from filing on time.” Williams v.
Potter, No. 06 Civ. 8258 LAP), 2007 WL
2375818, at *5 (S.D.N.Y. Augl4, 2007)
(quotingSmith v. McGinnis208 F.3d 13, 17
(2d Cir.2000)). “When determining whether
equitable tolling is applicable, a district court
must consider whether the person seeking
application of the equitable tolling doctrine
(1) has ‘acted with reasonable diligence
during the time period she seeks to have
tolled, and (2) has proved that the
circumstances are so extraordinary that the
doctrine should apply.”Zerilli-Edelglass v.
N.Y. City Transit Auth.333 F.3d 7480-81
(2d Cir. 2003) (quoting Chapman .
ChoiceCare Long Island Term Disability
Plan, 288 F.3d 506, 512 (2d Ci2002)). The
doctrine is “highly casspecific,” and the
“burden of demonstrating the
appropriateness of equitable tolling . lies
with the plaintiff.” Boos v. Runyqr201 F.3d
178, 184-85 (2d Cir. 2000).

Only in a limited number of cases do
extraordinary circumstances exist such that
equitable tolling is warrantedSee South v.
Saab Cars USA, Inc28 F.3d 9, 12 (2d Cir.
1994) (principles of equitable tolling do not
extend to what “is at best a garden gbyi
claim of excusable neglect”(citation
omitted). Such cases include those where a
plaintiff s mental or physical disability
prevented him from handling his legal affairs.
See, e.qg.Tsai v. Rockefeller Univ137 F.
Supp. 2d 276, 28183 (S.D.N.Y. 2001);
accord Canales v. Sullivan936 F.2d 755,
756 (2d Cir.1991) (“[M]ental impairment
may warrant equitable tolling of the statute of
limitations under some circumstances.”).
Nevertheless “few medical difficulties
actually qualify for equitable tolling.”
Kantor-Hopkins v. Cyberzone Health Club
No. 06CV-643 (DLI) (LB), 2007 WL
2687665, at *6 (E.D.N.Y. Sept. 10, 2007);
see, e.g.Ferrer v. Potter No. 03 Civ. 9113
(AJP), 2005 WL 1022439, at *8 (S.D.N.Y.
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May 3, 2005) (holding that death of
plaintiff’s father was indticient reason for
equitable tolling);Jenkins v. Potter271 F.
Supp.2d 557, 564 (S.D.N.Y2003 (holding
union representative’'s “wife’ terminal
illness” not sufficiently “extraordinary”
circumstance to justify equitable tolling);
Chalom v. PerkinaNo. 97 Civ. 9505LAP),
1998 WL 851610, at *6 (S.D.N.Y. De®,
1998) (“Even if [plaintiff] did offer proof of
the mental grief she alludes to, it would not
reach the high standard that this circuit has
applied.”); Pauling v. Seg of Dept of
Interior, 960 F Supp. 793, 804 n.6 (S.D.N.Y.
1997) (holding that lpintiff’ s claim that he
was suffering from a “major depressive
episode” did not excuse his failure to exhaust
administrative remedies when the medical
evidence “indicat[ed] only that he was too ill
to wark, not that he was too ill to comprehend
hisrights and to file a complaif){ Decrosta

v. Runyon Nos. 90CV-1269, 96CV-585,
1993 WL 117583, at *3 (N.D.N.Y. Aprl4,
1993) (holding that equitable tolling was not
warranted, despite docterstatement that the
plaintiff was “suffering from a major
depressive disorder that was more serious
than a neurosis and his overall ability to
function in society was severely limited,”
when other testimony from doctors
demonstrated that plaintiff could care for
himself, comprehend problems with his
employment, and had retained an attorney
regarding his legal remedies).

Here, plaintiff has failed to carry his
burden. His opposition does not rebut
defendant’s argument that equitable tollisg
inappicable to plaintiff's claims, and the
SAC merely states that

It is Jeff Roths argument of why the

claim should be subject to equitable
tolling is that other cases which set
legd precedents were decided such
“Cyr v. Addison Rutland Supervisory



Union” or the Carin Mehler v. Rye
City School or the Mount Vernon
School Districts controversy with
their administrators contracts had yet
to occur.

It is Jeff Roths argument that it could
be argued that the timing was delayed
in order to wait for he knew other
examples to oag in the future which
would support Jeff Rots complaint
and need for education reform to
bring to the publics knowledge of
how their school tax money is being
wasted and in some instances their
community being defraudeld.

(SAC at6.)

Theseassertions do not demonstrate the
appropriateness of equitable tolling, and after
conducting an independent review of the
record, the Court concludes that no such
justification exists:> In particular, the Court
notes that plaintiff filed his DHR complaint
despite his disability? and thus, there is no
basis for concluding that plaintiff's disabylit
prevented him from raising gendend
disability-based discrimination claims inah
administrative proceeding.SeeThomas V.
Burmax Co,. No. 12CV-6363 (JFB) (ARL),
2013 WL 6681616, at *5 (E.D.N.Y. Dec. 18,
2013)(holding that plaintiff could not claim
disability-based equitable tolling where the
disability did not prevent filing of EEOC

2The Court has excerpted the SAC verbatim and has
not noted spelling or grammatical errors. Although
these statements are included under tBeuht I
Violation of the First Amendment to the United States
Constitutiori heading, the Court will consider them in
the context of plaintiffs Title VII and ADA
discrimination claims for purposes of the instant
motion.

B The Court was able to identify only of the cases that
plaintiff appears to citeCyr v. Addison Rutland
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complaint). Plaintiff's seemingcontention
that it was necessary for him to wait for
additional conducby the Districtpertaining
to tax expenditures-conduct thatbears no
relation to his discrimination claimsis
meritless.

Accordingly, because plaintiff failed to
administratively exhaust his Title VIl and
ADA discrimination claims and has not
adduced facts showing why equitable tolling
should apply, those claims are barred from
judicial review as a matter of law, and
defendant is entitled to summary judgmént.

B. Statute of Limitations

Defendantagain argues that plaintiff's
ADEA claim alleging discrimination on the
basis of age in connection with his
application forthe Audio Visual Technician
position should be dismissetlecause it is
barred by the statute of limitatisn As set
forth below, the Couragrees

1. Applicable Law

To assert an ADEA claim in federal
court, a plaintiff must file an administrative
charge alleging discrimination within 300
days of the alleged discriminatory conduct.
O’Grady v. Middle Country Sch. Dist. No.
11, 556 F. Supp. 2d 196, 199 (E.D.N.Y.
2008) (citingRuhling v. Tribune CoNo. 04
CV-2430 (ARL), 2007 WL 28283, at *8

Supervisory Union955 F. Supp. 2d 290 (D. Vt. 2013)
which does not address equitable tolling.

¥ In the SAC, plaintiff states that he fark from
“PTSD Panic Anxiety Disordér (SAC at 8.)

15 Consequently, the Court need not, and does not,
discuss whether there ammaterial issues offact
pertaning to those claims.



(E.D.N.Y. Jan. 3, 2007) (“Under Title VII
and the ADEA, a plaintiff must file an
administrative charge . . . within 300 days
after a claimaccrues.”)).This statutoryifing
period is “analogous toa statute of
limitations,” Van Zant v. KLM Royal Dutch
Airlines, 80 F.3d 708, 712 (2d Cir. 1996),
and, as such, “a failure to timely file a charge
acts @ a bar to a plaintiff's actiohButts v.
N.Y.C. Dep’t of Hous. Pres. & DeWo. 0G
CV-6307 (KMK), 2007 WL 259937, at *6
(S.D.N.Y. Jan. 29, 2007);see also
McPherson v. N.Y.C. Dep’t of Edual57
F.3d 211, 214 (2d Cir. 2006):This period
begins to run for each discrete discriminatory
act when each such act occtrsO’Grady,
556 F. Supp. 2d at 199.

2. Analysis

Plaintiff filed his DHR complaint on
December 16, 2013. Thus, the 30&@lay
window commenced on February 19, 2013.
However, plaintiff contended in his DHR
complaintthat he was discriminated against
in 2011, when a “younger and less qualified
person” was hired for the District’'s audio
technician position. (Gibson Aff. Ex. A)
Accordingly, the Court concluded in the
Memorandum and Order that “[a]n allegation
of discrimination in 201X or perhaps even
earlier in December 201(as indicated
elsewhere in thB=AC]), is plainly outside of
the 300day actionable window, and thus,
untimely?” 2016 WL 767986, at *8
Nevertheless, the Court again granted

1 The Court also noted that because “[a] federal cause
of action for age related employment discrimination
under the ADEA is statutorily available only to
individuals over forty years of age at the time of the
alleged discriminatoryaction,” Manko v. Deutsche
Bank No. 02CV-10180 (TPG), 2004 WL
574659, at *7 (S.D.N.Y. Mar. 22, 2004giting 29
U.S.C. § 631(39) aff'd, 354 F. App'x 559 (2d Cir.
2009),plaintiff's ADEA claim must pertain to conduct
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plaintiff leave tore-plead his ADEA claim so
as to allege equitable tolling. Id.

In the SAC, plaintiff arguethat

It is Jeff Roths contention that the
statute of limitation on the timeliness
of disclosing his disability of PTSD
Panic Anxiety Disorder in the Nassau
Commission of Human Rights
original complaint was that then it
would discredit the seriousness of the
constitutional  rights  violations
whereas then the commission not
seriously consider investigating his
complaint.

It is Jeff Roths contention that the
statute of limitation on the timeliness
of disclosing in his complaint original
complaint when filed was his belief
the district or one of their employees
would reference his disability proving
the slanderous defamati@manating
from the district. . . .

It is Jeff Roths contention that the
statute of limitation on the timeliness
of disclosing in his complaint original
complaint when filed due to the fact
that his disability was not properly
documents at the time of filingJeff
Roth currently has a disaityl appeal
which was filed May 2015 with the
Social Security Administratioh’

that occurred in 2011, when he turned fergarsold,
or later. 2016 WL 767986, at *8.

" The Court has excerpted the SAC verbatim and has
not noted spelling or grammatical errors. Although
these statements are included under the “Count 5: The
Violation of ADA Americans with Disabilities and
Arrest Record” heading, the Court will consider them
in the context of plaintiff's ADEA claim for purposes

of the instant motion.



(SAC at 8.) Plaintiff's opposition does not
address defendant’s argument that equitable
tolling does not save his ADEA claim from
the limitations bar.

Underthe equitable principles set forth
above, plaintiff has agaifailed to carryhis
burden of establishing entitlement to
equitable tolling, and the Court finds no basis
for applying that doctrine in the record.
Reading the SAC liberally, plaintiff appears
to argue that his disability prevented him
from timely filing the DHR complaint.
However, as previously notetfew medical
difficulties actually qualify for equitable
tolling.” Kantor-Hopking 2007 WL
2687665, at *6see, e.g.Decrosta 1993 WL
117583, at *3 (holding that equitable tolling
was not warranted, despite doctstatement
that the plaintiff was “suffering from a major
depressive disorder that was more serious
than a neurosis and his overall ability to
function in society wasseverely limited,”
when other testimony from doctors
demonstrated that plaintiff could care for
himself, comprehend problems with his
employment, and had retained an attorney
regarding his legal remediesPlaintiff does
not contend, and there is nothinghe record
that shows, that his disability impaired his
ability to file an administrative charge prior
to February 19, 20135ee Thoma2013 WL
6681616, at *5 (holding that although
plaintiff alleged that he suffered from
depression and pestaumdic stress disorder,
could not care for himself, and struggled
‘each day to just get bysince his termi
nation . . .the Court [could not¢onclude that
plaintiff s circumstances following his
termination were so extraordinary that they
warrant equitabletolling.  Simply put,
plaintiff has failed to show how his mental

8 Consequently, the Court need not, and does not,
discuss whether there amaaterial issues offact
pertaning to those claims.
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and physical disabilities actually prevented
him from filing a timely charge of
discrimination with the EEOC”).Plaintiff's
argument that disclosing his disability of
PTSD Panic Anxiety Disorder in the Nassau
Commission of Human Rights original
complaint. . . would [have]discredit[ed]the
seriousness of the constitutional rights
violations' is baseless and does not constitute
an “extraordinary circumstance” sufficient to
warrant equitable tolling.

Therefore, the Court holds that the statute
of limitations bars plaintiffs ADEA claim
and thatno basis forequitable tollinghas
been shown; thusjefendant is entitled to
summary judgment

C. Title VIl Retaliation

Defendant argues that plaintiff's Title VII
retaliation claim fails asa matter of law
becausethere are no facts showing that
plaintiff engaged in protected activity or
opposed an employment practice made
unlawful by Title VII, or that defendant was
aware of such activity.As set forth below,
the Courtagrees

1. Applicable Law

The Court evaluates a Title Mktaliation
claim under the threstep, burdesshifting
framework used for an adverse employment
claim, as established WcDonnell Douglas
Corporation. v. Greer411 U.S. 792 (1973).
First, a plaintiff must establish@ima facie
case of retaliation bydemonstrating that
“(1) the employee was engaged in protected
activity; (2) the employer was aware of that
activity; (3) the employee suffered an adverse
employment action; and (4) there was a



causal connection between the protected
activity and the advee employment action.”
Gregory v. Daly 243 F.3d 687, 700 (2d Cir.
2001) (quotingReed v. A.\W. Lawrence &
Co, 95 F.3d 1170, 1178 (2d Cit996)). In
determining whether a plaintiff has satisfied
this initial burden, theCourt’s role in
evaluating a summary judgment request is
“to determine only whether proffered
admissible evidence would be sufficient to
permit a rational finder of fact to infer a
retaliatory motive.” Jute v. Hamilton
Sundstrand Corp420 F.3d 166, 173 (2d Ci
2005).

The burden then shifts to the defendant to
articulate a legitimate, nediscriminatory
reason for the employment actj@nd ifthe
defendantarries that burden, it shifts back to
plaintiff to demonstrate by competent
evidence that the reasons proffered thg
defendant werea pretext for retaliatory
animus based upon protected Title VI
activity. See Sista v. CDC Ixis North
America, Inc, 445 F.3d 161, 169 (2d Cir.
2006).

The Court notes thdiitle VIl protects not
only those employees who opposed
employment practices made unlawful by the
statute but also those who havea ‘good
faith, reasonable belief that the underlying
challenged actia of the employer violated
the law” even if those actions did not.
McMenemy v. City of Rochesté?41 F.3d
279, 283 (2d Cir. 2001) (quotingimmer v.
Suffolk Co. Police Defy’176 F.3d 125, 134
(2d Cir. 1999)). Finally, the Supreme Court
has defined atadverse employment action”
in the Title VII retaliation context (distinct
from and broader than the standard in the
Title VII discrimination context) to mean an
action that is “materially adverse” and that
“well might have dissuaded a reasonable
worker fom making or supportqma charge
of discrimination.”Burlington N. & Santa Fe
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Ry. Co. v. White548 U.S. 53, 68 (2006)
(internal citations omitted)The Supreme
Court has noted that “the significance of any
given act of retaliation will often depend
uponthe particular circumstancesld. at 69.

2. Analysis

Here plaintiff has failed to establish a
prima faciecase of retaliation. Specifically,
plaintiff does notargue—and there are no
facts that show-that he engaged in any
protected activity, or that anguch activity
was known by the DistrictThe only mention
of plaintiff’'s conduct before happlied for
the Audio Visual Technicianposition & his
allegation in theDHR complaint that he
advocated for better security and surveillance
systems, solar panels, and energy efficie
stage lighting to be installedn 2010.
(Gibson Aff. Ex. A) Such actions do not
constitute pratcted activity under Title VII
becauselaintiff has notdemonstratethat he
“had a good faith, reasonable belief that he
was opposingn employment practice made
unlawful by Title VII.” Kessler .
Weschester Cnty. Dep’t of Soc. Serd&1
F.3d 199, 210 (2d. Cir. 2006jquoting
McMenemy241 F.3cat 285). Thuseven in
light of plaintiff's pro sestatus and drawing
all inferencain his favor, the Courtlentifies
nothing in the record that would el a
rational juror tofind for plaintiff on his Title
VIl retaliation claim. See, e.g.Campbell v.
N.Y. City Transit Auth93 F. Supp. 3d 148,
175-79(E.D.N.Y. 2015)aff'd, No. 151103-
CV, 2016 WL 6069229 (2d Cir. Oct. 17,
2016) (granting summary judgment because
pro seplaintiff failed to establislprima facie
retaliation case)Sherman v. Nat'Grid, 993
F. Supp. 2d 219, 2228 (N.D.N.Y. 2014)
(grarting summary judgment to defendant on
Title VIl retaliation claim notwithstanding
“special solicitude” shown topro se

plaintiff).



Accordingly, defendant is entitled to
summary judgment on the Title VI
retaliation claim.

D. First Amendment Claim

In the SAC, plaintiff challenges his
exclusion from District property becaubat
ban “impermissibly burdenedplaintiff's]
ability to express himself, attend adult
education classes, obtain information, and
participate in the political process, and has
thereby violated the First Amendmeént.
(SAC at 5.) In addition, plaintiff states that
he “engagfd] in protected activity where he
possessed firsthand knowledge of public
concern and the enclosed letters to local
politicians, government entities and
discussions with districg board of education
members . ..” (d.)

In the instant motion, efendant argues
that “plaintiff’'s speech was not protected
because he was continually threatening and
harassingBoard of Educationinembers and
District administrators at the ten his
suspensionoccurred, and that defendant
banned plaintiff for that behavior, rather than
on account of protected conductDef.’s
Mem. of Law in Supp. of Mot. for Sumni.
(“Def.’s Br.”), ECF No. 73, at 149.) As set
forth below, the uncontroverted evidence
showsthat plaintiff's speech was threatening
and therefore not entitled to constitutional
protection and there is no evidence in the
record from which a rational jury could find
that the District’s akcision to ban plaintiff
wasmoativated by plaintiff’'s constitutionally
protected activities.Consequently, there are
no triable issues of fact with respect to
plaintiff's First Amendment claim.
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1. Applicable Law

“To recover on dFJirst [A]mendment
claim under 8§ 1983, a plaintiff must
demonstrate that his conduct is deserving of
[F]irst [Almendment protection and that the
defendants’ conduct of harassment was
motivated by or substantially caused by his
exercise of free speech.” Donahue v.
Windsor Locks Bd. of Fire Comrs 834
F.2d 54, 58 (2d Cir1987) (citation omitted);
see also Curley v. Vill. of Sufferd68 F.3d
65, 73(2d Cir.2001)(“To prevail on this free
speech claim, plaintiff must prove: (1) he has
an interest protected by theFirst
Amendment; (2) defendantsictions were
motivated or substantially caused by his
exercise ofthat right; and (3) defendants’
actions effectively chilled the exercise of his
First Amendment right).

“Freedom of speech, however, is not an
unfettered right for any U.S. citizerSpeech
that constitutes a truthreat of violence, by
being a Serious expression of an intent to
cause present or future hat may be
prohibited.” D.F. ex rel. Finkle v. Bd. of
Educ. of Syosset Cent. Sch. DIf86 F.
Supp. 2d 119, 125 (E.D.N.Y. 200&)uoting
Porter v. Ascension Parish Sch. B2B3 F.3d
608, 616 (5th Cir2004)) aff'd sub nom. D.F.

v. Bd. of Educ. of Syosset Cent. Sch. Dist.
180 F. App’x 232 (2d Cir. 2006). This
prohibition is intended to “protecf]
individuals from the fear of violence, the
disruption that fear engenders, and the
possibility that the threatened violence will
occur.” R.A.V. v. City of St. Paul, Minrb05
U.S. 377, 388(1992) Thus, “[tlhe speaker
need not actually intend to carry out the
threat” Virginia v. Black 538 U.S. 343, 359
60 (2003).



2. Analysis

In the Memorandum and Order, the Court
concluded that plaintiff had stated a plausible
Free Speech claim and noted parenthetically
that “[t] o the extent that defendant argues that
plaintiff was banned from school property
due to threats of violence, which are not
protected by the First Amendment [s]uch
a factual dispute. . cannot be resolved on a
motion to dismiss$. 2016 WL 767986, at *10
n.6. Upon review of the evidencthe Court
now concludes thdhere are no triable issues
of material fact regarding whether plaintiff
engaged in protected conduct, or whether
defendant’s actions were motivated by
plaintiff's exerdse of his Free Speech rights.
See Linares423 F. App’xat 85 (observing
that ‘“different standards apply to Rule
12(b)(6) motions to dismiss and Rule 56
motions for summary judgmeéj. On the
contrary, the uncontroverted evidence
demonstratesthat plaintiff's threatening
behavior which occurred ovepproximately
sixteenmonthsdespite repeated warningg
District officials, led to his ouster from
District property. Further, the only finding a
rational jury could reach (even when
construing the evidence most favorably to
plaintiff) is that theban was motivated by
defendant’s legitimate concern for the safety
of District administrators, employees,
students, and Board of Education members.

In his opposition, plaintiff argues thide

disagreement between Jeff Roth and
the district did not cumulate until in
May 2013, when publically he was
making his advocacy for technology
improvements known instead of it
being discussed internally within the
Facility Advisory Committee.Once
Jeff Roh began exercising his
freedom of speech at public board of
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education meetings criticizing and
expressing his educated opinion of
the districts inadequacies in
technology compared to other
education technology projects he
completed, the previous board
retdiated against him.

(Pl’s Opp’n at 2.) Plaintiff also claims that
the “[Dlistrict had a complacent attitude
toward security technologyand that “[this
was one of the many inadequacies and-non
compliance security issues Jeff Roth would
state publicallyat the board of education
meetings. (Id. at 3.) Thus plaintiff appears
to contendthat defendant banned him from
District property in retaliation for his
outspokenness regarding its educatamd
safetytechnology.

However, the uncontroverted facts show
that the District did not first prohibit plaintiff
from enteringDistrict buildings and grounds
until September 18, 2014deGibson Aff.
Ex. HH), several years after plaintiff, by his
own admission began attendingDistrict
Board of Education meetings in 2Qiidhere
he “stat¢d] his opinion and suggestions
during the public speaking portio(SAC at
4; see alsdef.’s 56.1 11 14.6). In addition,
plaintiff does not contest thdte met with
BardashkEiversand other District officials in
May 2012 to discuss audiovisual and
information technology issues in the District.
(Def.’s 56.1 1 17; Gibson Aff. Ex. PPThus,
the record is clear that plaintiff vocalized his
opinions and suggestions on District
technology issues well before defendant
instituted the corested ban.

Moreover, the evidence before this
Court—much of which plaintiff has failed to
refute by responding to portions of
defendant’s 56.1statement or adducing
contrary facts—evinces along course of



contumacious and combativeonduct by
plaintiff.  Specifically, plaintiff has not
denied that: Lorentz sent hinay 23, 2013
letter directing plaintiff to send all
communications to the District to Lorentz’s
office because of ¢oncerns . . . regarding
representations made by [plaintiff],
[plaintiff’'s] interactions with students and
staff, and [plaintiffs] presence in District
schools”(Def.’s 56.1  22; Gibson Aff. Ex.
BB); despite that letter, plaintiff attended an
invitation-only Student Award Ceremorgn
May 29, 2013 and left several voicemails fo
Goldbeg the next dayDef.’s 56.1 {1 3-25);

on or about June 14, 2013, lamtiff
confrontedBardashkEivers at a post office
and voiced his displeasure with Lorentz,
causingBardashEiversto file a police report
and todirect plaintiff to send all Distriet
related communications to Lorentz’s office
becauséis “communications with [her] and
District staff h§d] become increasingly
combative” (Def.’s 56.1 11 8-28; Gibson
Aff. Ex. DD); andthat plaintiff nevertheless
left subsequrntvoicemails for Bardash
Eiversand GoldbergDef.’'s 56.1 { 29, 32
33).

In addition, defendant has provided
plethora of correspondence and affidavit
testimony concerning defendant’s behavior
at District Board of Education meetings and
repated phone calls to and -person
interactions with District officials Those
uncontroverted materials  demonstrate
repetitivemenacing behavior on the part of
plaintiff, who, inter alia, stated at a District
Board of Education meeting that havds
goingto knock Lorentz’s teeth out{Def.’s
56.1 Y 4142); referencedthe Columbine
and Sandy Hook school shootingisa PTA
meeting(id.  51); had an altercation with
cusbdial staff at a District High School
(id. 1 59; threatened to “bust [Lorentz’s]
bald head” (id.  68) twice appeared at
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Capobianco’s homgd. 11 %, 74); and told
Lorentz and Defendinihat they would feel
the “wrath of Roth’(id.  76). This conduct
led District officials and employees to file
multiple police reportssge, e.g.id. 1 26,
38, 39) report plaintiff to the FBIi¢l. 11 62
63); evacuate the District Administration
Building (id. § 76); and send plaintiff fve
warning letters (id. 1 22, 8, 31, 57, 7h
Defendant took all of these prophylactic steps
prior to first restricting plaintiff from entering
District property on September 18, 2014,
well more than a yeaafter Lorentz’sinitial
letter to plaintiffon May 23, 2013irecting
him to limit his commurgations to Lorentz’s
office. However the uncontroverted
evidence shows thatlespite that ban and
successive embargos, plaintiff continued to
enter District buildings and grounds and
accost District administrators and employees,
leading to his arrest farespassing andn
order of protection against him(ld. 1 93-
94.)

In response to these facts put forth by
defendant, plaintiff asserts that “[t]he attempt
to decide who is telling the truth or who is
remembering the versions of events more
accurately, with only relying on words
written in the thousands of documents would
be an illusionary justiceé and that this case
“deserves to be contemplated beforera i
Long Island public school tax payérgPl.’s
Oppn at2.) He further argues that if

plaintiff is permitted to cross examine
the alleged witnesses who were
directed to sign affidavits the
defendant crafted, it would be clear
who is distorting theruth. It is Jeff
Roth’s allegation that district
employees had a reasonable fear of
retaliation if they did not sign the
affidavits as directed and this will be



clearly revealed Cross

examination.

upon

It is Jeff Roth’s allegation that the
certain emplgees signed the
affidavits in order to protect their
continued abuse of overtime, which
was confirmed from the salary
decrease of the audio visual
supervisor.

(Id. at 23.) Finally, plaintiff states that
“[t]here is an issue of credibility where these
are ‘he said she saidscenarios questioning
who has more credibility with irrational logic
such as the district not pracing actual
recordings of the ‘disturbing threatening
behavior’at the public board meetys dter
three ‘suspension$’.(Id. at8.)

These arguments which lack any
evidentiarysupport,are unavailingbecause
“[tlhe assertionthat trial will bring forth
evidenceis not sufficientto defeatsummary
judgment.” Gunnv. United Parcel Serv.,
Inc., No. 14-CV-6951 (FB) (SIL), 2016WL
4523913,at *10 (E.D.N.Y. Aug. 22, 2016)
guotingPorteev. Deutsche BaniNo. 03 Civ.
9380 (PKC), 2006 WL 559448, at *8
(S.D.N.Y.Mar. 8, 2006); seealso YingRing
Ganv. City of NewYork 996 F.2d 522, 532
(2d Cir. 1993) (I f factsessentiato support
oppositionto the summaryjudgmentmotion
are not available,the nonmovingoarty may
seeka continuance under RUBé(f) to permit
affidavits to be obtained ordiscoveryto be
had, butmay not rely simply on conclusory
statements or on contentionsthat the
affidavits supporting the motion are not
credible”); Rodriguez 209 F. Supp. 2dat
348 (“[A] pro se party’s bald assertions
unsupportedy evidenceare insufficientto
overcome a motion for summary
judgment.). Basedon the uncontroverted
factssetforth above(whichincludeletters,e-
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mails,andan orderof protection), the Court
determineghat no rational juror couldfind
thatdefendantengagedn protectedconduct,
or that defendaris decision to exclude
plaintiff from District property was
motivatedby plaintiff's exerciseof his Free
Speechights.

With respect to the first prong, as
previously notedthreatsof violenceare not
securedby the First Amendment. See,e.qg,
R.A.V, 505U.S. at 388;D.F. exrel. Finkle,
386 F. Supp. 2dat 125. Moreover, the
Supreme Courandthe SecondCircuit have
specifically recognized that menacing
conductin a schoolsetting does notenjoy
constitutionalegis. SeeMorsev. Frederick
551 U.S. 393, 425 (2007) Alito, J.,
concurring)(“[D] ueto the specialfeaturesof
the school environment, schafficials must
have greater authority to intervene before
speecheadsto violence.”} Cuffexrel. B.C.
v. ValleyCent.Sch.Dist., 677 F.3d 109, 115
(2d Cir. 2012) (“Schooladministratorsalso
haveto beconcernedbout the confidence of
parentsn a schookystems ability to shield
their childrenfrom frightening behavioand
to provide for the safety of their children
while in school’). Accordingly,othercourts
have correctly dismissedFirst Amendment
claimsbasedon conducby schoolofficials
takenin responseo threateningstatements.
See.e.g, Lovernv. Edwards 190 F.3d 648,
655-56 (4th Cir. 1999) (holding that
“[s]chool officials have the authorityto
control studentsand school personnel on
school propertyandalso have the authority
and responsibilityfor assuringthat parents
and third parties conduct themselves
appropriatelywhile on school property,and
finding that banning parent from school
propertywasnot unconstitutionadbecausef
parent’s“continuing patternof verbal abuse
and threatening behavior towards school
officials”); Milo v. City of N.Y, 59 F. Supp.
3d 513, 527(E.D.N.Y. 2014) (holdingthat



teache’s “exclamatiorto schoolstaff, inside
a schoolfilled with studentsand teachers,
that‘if [she]hadatrenchcoatanda shotgun,
it would be Columbinall overagain™ was
not constitutionallyprotected);D.F. ex rel.
Finkle, 386F. Supp. 2dat 125 (hading that
student’s $tory, with its graphic depictions
of the murder oBpecificallynamedstudents
and sex betweennamedstudents”was not
constitutionallyprotected)

In the instant case, as summarized above,
there is uncontroverted evidence tplatintiff
engaged in repeated actd threatening
behavior, conduct that is nshielded by the
First Amendment, and the Court is mindful
that New York*“school boardq] exercise
ultimate authority for access to students,
school buildings and school prope. . . ”
Seelloyd v. Grella 83 N.Y.2d 537, 547
(2994). It is not the judiciary’s prerogative
“to seconehuess with hindsight the judgment
of school administrators. . .” DeFabio v. E.
Hampton Union Free Sch. Dis658 F. Supp.
2d 461, 481 (E.D.N.Y. 2009ff'd, 623 F.3d
71 (2d Cir. 201Q) see also Wood v.
Strickland 420 U.S. 308, 326 (1975) (“It is
not the role of the federal courts to set aside
decisiors of school administrators which the
court may view as lackg a basis in wisdom
or compassion.”). Thusabed on the record
before this Court, no rational juror could find
that the District improperly viewed plaintiff's
conduct as danger to District officials, staff,
and students.

Moreover, plaintiff cannot shw that
defendant banned him from District property
in responseto his Free Speech activities
concerning education technology. On the
contrary, “the undisputed facts demonstrate
the existence of a longstanding directitheat
plaintiff refrain from  combative
confrontations with District officials and
Board of Education membersSeeJones v.
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Bay Shore Union Free Sch. Distl70 F.
Supp. 3d 420, 433 (E.D.N.Y. 2016&)ff'd,
No. 161000, 2016 WL 7402658 (2d Cir.
Dec. 20, 2016)In Jones the plaintiffsued a
school district for,inter alia, banning him
“from attending or speaking at a December
14, 2011 meeting of the Distrist Board of
Education’ 1d. at 425. The plaintiff claimed
that the prohibition was due to his advocacy
for minority students, kduthe school district
claimed that he *“was prohibited from
attending the meeting because of the prior
practice of restricting[his] presence on
campus, and the serious safety concerns
raised by his desire to appear on campus and
have access to studentdd. The court held
that the plaintiff did‘not put forth sufficient
evidence to raise a triable issue oftfa
regarding whether Defendantsttions were
motivated or shstantially caused by
Plaintiff’'s exercise of his riglitand noted
that school officils were“willing to meet
with Plaintiff to discuss the establishment of
a minority parentsassociatiori. Id. at 433.
Moreover,the court observed that there was
a “longstanding directive banning Plaintiff
from District property due to prior
inappropriate contact with studentsat pre
dated the school's decision to excluthe
plaintiff from the Board of Education
meeting Id. In affirming the district court,
the Second Circuit held th&dfn] o rational
jury could conclude that the defendantgeve
motivated by retaliatory animus rather than
by legitimate concerns about student safety.”
2016 WL 7402658, at *2.

Similarly, there is a dostantial body of
uncontrovertecevidence demonstrating that
the District banned plaintiff from its property
dueto his “continuing pattern of verbal abuse
and threatening behavior towards school
officials,” and not on account of his advocacy
for education technology or any other issue.
Seelovern 190 F.3d at 656Cf. Johnson v.



Perry, 140 F. Supp. 3d 222, 227 (D. Conn.
2015),appeal docketedNo. 15-367%2d Cir.
Nov. 13, 2015)denying summary judgment
because wWhether plaintiff posed a danger to
staff and children at the school is a disputed
fact,” and “[epually disputed is whether
defendant banned plaintiff from school
property based on a disagreement with the
message plaintiff was conveying'qyr, 60

F. Supp. 3dat 547 n.8 (denying summary
judgment becausef, inter alia, disputed
facts regarding whether bafmom school
property was based on threatening behavior
or protected speekh

The May 23, 2013letter from Lorentz
specifically*addresped] concerns . . . regard
ing representations made by [plaintiff],
[plaintiff's] interactions with students and
staff, and [plaintiff's] presence in District
schools.” Gibson Aff. Ex.BB.) Moreover,
the letterstated thait was ot [Lorentz’s]
intention to create an adversarial relationship
with [plaintiff]” or to “interfer[e] with
[plaintiff's] right to discuss issues at Board
meetings..” (Id. (emphasis added)Thus,
like Jonesit is clear that th®istrict had no
intention of restricting plaintiff's protected
speech in support of education technology,
school security, or any other legitimasstue,
but was rather motivated to warn plaintiff
because of his distressing behavior.

Similarly, BardashkEivers July 3, 2013
correspondence statedthat plaintiff's
“communications with [her] and District staff
ha[d] become increasingly combatitvend
that plaintiff had “personally confronted
[BardashEivers] in a combative manner,
which [she] found to be unwarranted and
upsetting. (Gibson Aff. Ex. DD.) Bardash

19 Consequently, the Court need not reach difatis
argument that plaintiff cannot assert a First
Amendment claim against the District under 42

Eivers subsequenguly 10, 2013letter also
mentioned Several years ofplaintiff's] e-
mails, phone calls, and raht@Gibson Aff.
Ex. EB, and Lorentz’s August 19, 2014
communication indicatedhat paintiff had
“threaten[ed]staff, confronfed], harasked]
or annoyed] Board Members, and fail[ed] to
comply with the District’'s Code of Condu
..” (Gibson Aff. Ex. GG. The District
sent plaintiff all of this correspondence over
a fifteenmonth period prior tgprohibiting
him from District property in September
2014, giving him ample notice that it was his
alarming and disruptiveonduct and not his
constitutionallyprotectedadvocacy that led
to thatbanand the subsequent embarg8ge
Jones170 F. Supp. 3d &33 Given thatthe
uncontroverted evidence shows thintiff
repeatedly flouted those directives by leaving
voicemails for District officials and Board of
Education members, and by entering District
schools without authorization, defendant
exercised remarkable forbearance in
continuing to permit plaintifto attendBoard
of Education meetings during that period.

Accordingly, even when viewing the
evidence most favorably to plaintiff, the
Court determines that there are no triable
issues of fact regarding plaintiffs First
Amendment @im because plainfifdid not
engage in protected conduct, armrational
jury could find that defendant’s actions were
motivated or substantially caused bych
conduct®®

a municipal “policy or custom” that led to the
constitutional injury at issueMonellv. Dep't of Soc
Servs. of City of New Yor&36 U.S. 658, 69495

U.S.C. 8§ 1983 because he failed to adduce evidence of (1978).
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E. Due Process Claim
1. Applicable Law

In order to assert a violation of procedural
due process rights, a plaintiff must “first
identify a property right, second show that
the statehas deprived him of that right, and
third show that the deprivation was effected
without due process.” Local 342, Long
Island Pub.Serv. Emps.UMD, ILA, AFL-
CIO v. Town Bd. of Huntingtor31l F.3d
1191, 1194 (2d Cir. 1994) (citatioand
emphasi®mitted). Thus, a claimed violation
of procedural due process involves a-step
analysis: (1) the court examines whetttee
State deprived plaintiff of a constitutionally

protected interest, and (2) if so, the court
determines  whether the  procedures
surrounding  that  deprivation  were

constitutionally adequate. See Shakur v.
Selsky391 F.3d 106, 118 (2d Cir. 2004A
liberty interest may arise from the
Constitution itself, by reason of guarantees
implicit in the word ‘liberty,” or it may arise
from an expectation or interest created by
state laws or policies.’Wilkinson v. Austin
545 U.S. 209, 221 (200%gitations omitted)

With respect to the second prong,
ordinarily no predeprivation process is
required so long as there exists an adequate
postdeprivation remedySeeAttallah v. N.Y.
Coll. of Osteopathic Med94 F. Supp. 3d
448, 458 (E.D.N.Y. 2015)'In sum, because
an aequate postleprivation remedyexists
for review of plaintiff's expulsion, there can
be no Fourteenth Amendment violation to
support a Section 1983 claiim(citing, inter
alia, Hellenic Am. Neighborhood Action

20 Although “the availability of posideprivation
procedures will notjpso facto, satisfy due proes
where established state procedures led to the
deprivation at issuehere is nothing in the recothat
shows and plaintiff does not argu#at the District
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Comm. v. City of N.Y101 F.3d 877, 8882
(2d Cir. 1996)), aff'd, 643 F. App’x 7 (2d
Cir. 2016), cert. denied 2017 WL 69274
(U.S. Jan. 9, 2017)see alsoHudson v.
Palmer, 468 U.S. 517, 533 (1984.

2. Analysis

Plaintiff allegesin the SACthat “[b]y
issuing netrespass orders in a way that
creates a high risk of the erroneous
deprivation of rights, and by issuing a-no
trespass order that deprived Jeff Roth of his
rights without any meaningful opportunity to
be heard to refute the order, the defentiast
contravened the Fourteenth Amendment
guarantee of procedural due proceSSAC
at 6.) Defendant argues that because
“[a]Jccess to school grounds. . is not a
protected liberty or property interest @nd
New York State law,plaintiff cannot sustain
a Due Process claimDef.’s Br. at 22)

As the Court noted in the Memorandum
and Order, dfendant is correct thatnder
New York law, a plaintiff does not have a
constitutionally protected liberty interest in
accessing schoglroperty. See e.g, Hone v.
Cortland City Sch. Dist985 F. Supp. 28
272 (N.D.N.Y. 1997) (“Looking to New
York State law, the Court can find no support
for the proposition that Plaintiff enjoyed any
right of access to school property.”);
Pearlman v. Cooperstown Cent. Sch. Dist
No. 3:0xCV-504 (TJM), 2003 WL
23723827, at *3 (N.D.N.Y. June 11, 2003)
(“Plaintiff does not, however, cite to any state
law or authority granting him unfettered
access to school property, either as a citizen
or a parent. Indeed, the New York Court of

was “in a position to provide for predeprivation
process” Hellenig 101 F.3d a880(quotingHudson
468 U.Sat534); see asoAttallah, 643 F. Appx at10
n.2.



Appeals has held that lacschool districts
have great discretion in determining who
shall have access to school property and
school students.”);Silano v. Sag Harbor
Union Free School Dist. @ of Educ, 42
F.3d 719, 724 (2d Cir. 1994) (finding board
of education member did nioave a protected
liberty interest in visiting schoagleind thus,
that a temporary ban on his visits to the
schools did not violate his due process
rights). Thus, to the extent that plaintiff
asserts a liberty interest iaccesmg the
District’'s property, plaintiff’s Fourteenth
Amendmenfails as a matter of layt*

Insofar as plaintiff raises a “stigapaus”
claim (SAC at2) based on reputational harm
inflicted by the ban from District property
“plaintiff must also demonstrate that his
interests were deprivedithout due process
of law. . ” Attallah, 94 F. Supp. 3d at 455;
see also Segal v. City of New Y,0tk9 F.3d
207, 213 (2d Cir2006) (“Stated differently,
the availability of adequate praasdefeats a
stigmaplus claim.” (citing DiBlasio v.
Novellg 344 F.3d 292, 302 (2d Ciz003)).
Here, a meaningful posteprivation remedy
existed undefArticle 78 of the New York
Civil Practice Laws and Rules (“Article 78").
SeeAttallah, 94 F. Supp. 3d at 455 (“In this
case, the Court finds that plaintiff had an
adequate posteprivation remedy via a
proceeding under Article 78. It is well
settled that “an Article 78 proceeding is

adequate for due process purposes even

though the petitioner may not be able to
recover the same relief that he could in
a § 1983 suit.” Hellenic 101 F.3dat 881.

Thus, “[gjenerally speaking, the availability

2! Further, to the extent that plaintiffs Due Process
claim is grounded in a deprivation of his First
Amendment rightsseeCyr, 955 F. Supp. 2d at 296,
the Court has already determinggpratha no such
violation occurred.

25

of an Article 78 proceeding bars seeking
relief under Section 1983 when there is an
adequate statpostdeprivation procedure to
remedy a random or arbitrary deprivation of
property or liberty. Attallah, 94 F. Supp. 3d
at 455. InJones the Second Circuit
specifically recognized that the plaintiff
“could have brought an Article 78 proceeding
to challenge [his] temporary bah from
school district meetings2016 WL 7402658,
at *2 n.2 (citing N.Y. Pub. Off. Law § 10y
(holding that “[tlhe presence of ‘a
meaningful postdeprivation remedyor a
deprivation not pursuant testablished state
procedure’ means that the Due Process
Clause was not violatéd(citing Hellenic
101 F.3d at 88)). In the instant case, similar
to Jones plaintiff could have challenged the
District’'s decision to prohibit him from its
building and grounsl by commencing an
Article 78 proceeding in New York State
court??

Thus, plaintiff's Due Process claim fails
as a matter of law because he has not
identified a constitutionally protected
interest, and a constitutionally adequate post
deprivation procedure enabled plaintiff to
challenge defendant’s conduct under New
York law.

F. State Law Claims

Finally, in addition to his federal claims,
plaintiff alsoasserts state causes of action for
slanderand violations of the New York Open
Meetings and Freedom of Information Laws.
Defendantargue that, upon dismissal of the
federl claims, the Court should decline to

22 Indeed, plaintiff appears to be aware of Article 78
because he previously filed an Article 78 petition to
challenge his employment termination by another
school district. See Matter of Rotlv. Manhasset
Union Free SchDist., 875 N.Y.S.2d 182 (2d Dep'’t
2009)



exercise supplementgairisdiction over the
state law claims.n his opposition, plaintiff
does not challenge this argument.

Having determined that the federal
claims against the Districlo not survive
summary judgment, the Court concludas
its discretionthat retaining jurisdiction over
the state law claims is unwarrante&ee28
U.S.C. 8§ 1367(c)(3)Jnited Mine Workers of
Am. v. Gibbs383 U.S. 715, 726 (1966)In
the interest of comity, the Second Circuit
instructs that ‘absent exceptional
circumstances,’” where federal claims can be
disposed of pursuant to Rule 12(b)(6) or
summary judgment grounds, courts should
‘abstain from exercising pendent
jurisdiction.”  Birch v. Pioneer Credit
Recovery, IngNo. 06CV-6497T, 2007 WL
1703914, at *5 (W.D.N.Y. June 8, 2007)
(quotingWalker v. Time Life Filmdnc., 784
F.2d 44, 53 (2d Cir. 1986)).

Therefore, in the instant case, the Court
“decline[s] to exercise supplemth
jurisdiction™ over plaintiff's state law claim
because “it ‘has dismissed all claims over
which it has original jurisdiction.””Kolari v.
N.Y:Presbyterian Hosp455 F.3d 118, 122
(2d Cir. 2006) (quoting 28 U.S.C. §
1367(c)(3)); see also Cave v. BMeadow
Union Free Sch. Dist514 F.3d 240, 250 (2d
Cir. 2008) (“We have already found that the
district court lacks subject matter jurisdiction
over appellantdederal claims.lt would thus
be clearly inappropriate for the district court
to retain jurisdiction over the state law claims
when there is no basis for supplemental
jurisdiction.”); Karmel v. Claiborne, Ing.
No. 99 Civ. 3608, 2002 WL 1561126, at *4
(S.D.N.Y. July 15, 2002) (“Where a court is
reluctant to  exercise  supplemental
jurisdiction because of one of the reasons put
forth by 8§ 1367(c), or when the interests of
judicial economy, convenience, comity and
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fairness to litigants are not violated by
refusing to entertain matters of state law, it
should decline supplemental jurisdiction and
allow the plaintiff to decide whether or not to

pursue the matter in state court.”).

Thus pursuant to 28 U.S.C. 8§ 1367(c)(3),
the Court declines to retain jurisdiction over
the remaining state law claims given the
absence of any federal claims that survive
sumnary judgment, and it dismisses
plaintiff's state law claimsvithout prejudice
to refiling in state court.

IV. CONCLUSION

For the foregoing reasons, the Court
grants defendaris motion for summary
judgment (ECF No. 71) as to plaintiff's
federal Title VII, ADA, ADEA, First
Amendment and Fourteenth Amendment
claims, and declines to exercise jurisdiction
over plaintiff's remaining New YorkState
law claims. The Clerk of the Court shall enter
judgment accordingly and close this case
The Court certifies, pursuant to 28 U.S.C. §
1915(a)(3), that any appeal from this
Memorandum and Order would not be taken
in good faith; thereforein forma pauperis
status is denied for purposes of an appeal.
SeeCoppedge v. United Stai&69 U.S. 438,
444-45 (1962).

SO ORDERED.

JOSEPH F. BIANCO
United States District Judge

Dated: January30, 2017
Central Islip, New York

*k%k



Plaintiff is proceedingpro se 20 Frank
Avenue, Farmingdale, Mw York 11735.
Defendant is represented Sysa M. Gibson
and Julie A. Torrey olingerman Smith, LLP
150 Motor Parkway, Suite 400, Hauppauge,
New York 11788.
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