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SPATT, District Judge.

This case arises from injuries sustained leyRhaintiff Amir Sitafalvalla (the “Plaintiff”)
on August 20, 2005 in an automobile accident while driving a 2005 Toyota Scion.

On January 15, 2015, the Plaintiff commenced this action by filing a complaint in the
New York State Supreme Court, Queens Countgiregthe Defendants (TJoyota Motor Sales,
U.S.A,, Inc. (“Toyota”), the manatturer of the Plaintiff's vehiel (ii) Star Toyota & Scion of
Bayside (“Star”), the dealership where the PlHipurchased his vehiclegnd (iii) John Does

persons intended to be the true nameafota (collectively, the “Defendants”).
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On March 5, 2015 and March 18, 2015, respettithe Plaintiff served a summons and
verified complaint on Toyota and Star.

On April 3, 2015, the Defendants filed a timely notice of removal to this Court pursuant
to 28 U.S.C. 1441 on the basisdiversity jurisdiction.

Presently before the Court is (i) a motlonthe Defendants pursuant to Federal Rule of
Civil Procedure (“Fed. R. Civ. P.”) 12(b)(6) dismiss the complaint; and (ii) a cross-motion by
the Plaintiff to remand the case to state court.

For the reasons set forth below, the Pl#fiatcross-motion to remand is denied and the
Defendants’ motion to dismiss the complaint in its entirety is granted.

. BACKGROUND

A. The 2008 Action

As explained in more detail below, the Defemidaassert that thegsent action is barred
underresjudicata principles by a previous action comneed by the Plaintiff against Toyota on
June 19, 2008 in the New York State SupreroarC Nassau County, to recover monetary
damages arising from the same injuries at igstiee present action (the “2008 Action”). (See
Notice of Removal, 8-cv-3001, Dkt. No. 1, Ex. AAccordingly, the Court finds it necessary to
provide a brief summary ahe facts underlying th2Z008 Action.

On July 23, 2008, Toyota filed a timely notjmersuant to 28 U.S.C. § 1441 to remove
the 2008 Action from State Court to this Coomtthe basis of diversity of citizenship
jurisdiction. (See id.)The case was assigned to United StBlistrict Court Judge Thomas C.
Platt and United State Magistratedge E. Thomas Boyle.

On March 15, 2010, the Plaintiff filed an anded complaint asserting the following five

causes of action against Toyota: (i) Toyota figgtly manufactur[ed] . . . [P]laintiff's 2005



Toyota Scion . . . [by] failing to correct a fault{ectronic throttle control system which caused
the . . . sudden unintended acceleration”; (ii) Taymeached an express warranty by selling the
Plaintiff a “product . . . with a faulty electronticrottle control system’(iii) Toyota breached an
implied warranty by selling and delivering to the Rtdf a car with a “faulty electronic throttle
control system” and “faulty floor mat component8t) a strict liability claim arising from the
allegedly improper and defective design of Biaintiff’'s 2005 Toyota Scion; and (v) Toyota
failed to warn the Plaintiff of the potentially migerous design defects in his Toyota Scion. (See
Am. Compl., 8-cv-3001, Dkt. No. 22, at 1 15, 22—-23, 31, 28-39, 58.)

On November 18, 2010, Judge Platt so-orderegbénties’ consent tihe jurisdiction of
Magistrate Judge Boyle to condudt@oceedings in this matter.

The pre-trial order, dated DecembeR@10, proposed by the parties and approved by the
Court described the Plaintiff's claims as follows:

Plaintiff claims that the [D]efendant waegligent in the following manner: in

distributing and assembling the [P]laffis vehicle into the consumer market

with inadequate electric#trottle controlystems affecting unwarranted sudden

unintended acceleration. Plaiftilaims a faulty driver's mat and failure to have

proper installation of same and wargiconcerning the usd mats in the

[P]laintiff's vehicle. Plaintiff claims ngligence in the failure to have a brake

override system which would haveepented the vehicle from suddenly

accelerating.
(Joint Pre-trial Order, 8-cv-3001, Dkt. No. 36, at 2.)

On March 25, 2011, Judge Boyle granted a motion by the Defendants pursuant to
Fed. R. Civ. P. 42(b) to bifurcate the trialara liability phase and a damages phase. (See
Order, 8-cv-3001, Dkt. No. 66.)

From March 29, 2011 to April 1, 2011, a jury trial was held on the liability of

Toyota as tahe Plaintiff’s claims.



On April 1, 2011, the jury found that Toyotvas not liable on the Plaintiff's
claims. To that end, the jury filled out ardiet sheet indicating thdt) the Plaintiff had
failed to “establish[] by a preponderancedloé evidence that the Plaintiff’'s 2005 Toyota
Scion TC was defective”; and (ii) “[a]t the time that the Plaintiff's 2005 Scion TC was
manufactured,” the vehicle was “reasonablydibe used for its ordinary purposes.”
(See Verdict Sheet, 8-cv-3001, Dkt. No. 76, at 1-2.)

Accordingly, on April 4, 2011, the Courttened judgment in favor of Toyota and
dismissed the 2008 Complaint with prejudi¢€ee Judgment, 8-cv-3001, Dkt. No. 80.)
B. The 2015 Action

As noted above, on January 15, 2015 Riantiff filed a complaint (the “2015
Complaint” or the “2015 Action)’in New York State Suprent@ourt, Queens County, against
the Defendants Toyota, Star, and John Does, persiamsled to be the trueame of Toyota.

The 2015 complaint asserts two unlabeledseawof action against the Defendants.

The first cause of action seeks $500,000 amatary damages and contains the following
allegations: (i) “[a]t no time did the authorizedtibutor Star Toyota &cion Bayside or [the]
[Dlefendant’s affiliates inform[] the [P]latiff about problems carerning [sudden unintended
acceleration] prior to the [P]laintiff’'s acciden(ii) “such knowledgevas available and known
to the [D]efendants”; (iii) “[T]he [P]laintiff rekd on the [D]efendants’aiement and warranties,
express and implied, to his detriment in ttint concealment of same was intentional and
deceiving by the [D]efendants”; (iv) “[T]hat as audt of the same, the [P]laintiff purchased the
vehicle without knowledge of the prior [sudden ueimted acceleration] clas to his detriment
in that his car suddenly accelerdtcausing his injuries”; and)(Y{T]he [D]efendants admitted in

a plea of guilty and or admission of withhaidi[sudden intended acceleration] claims on or



about March 1, 2014.” (2015 Complaint, 15-&0Z, Dkt. No. 1, at Ex. A [Hereinafter the
“2015 Complaint”], at 1 9-13, 15.)

The 2015 Complaint also contains as®tcause of action seeking $10 million in
punitive damages for the “[D]efendla’ deliberate concealment amhterial representation.”
(Id. at 1 18.)

As noted, on April 3, 2015, the Defendantsioxed the 2015 Action to this Court on the
basis of diversity jurisdiction.

II. DISCUSSION

Presently before the Court is (i) the Ru(b)(6) Defendants’ motion to dismiss the
complaint in its entirety onesjudicata grounds; and (ii) the Plairfitis cross-motion to remand
the case back to New York State SupremarCfor lack of diversity jurisdiction.

As the Court cannot rule on the Defendaftale 12(b)(6) motiomntil it resolves the
jurisdictional question ised by the Plaintiff's cross-motido remand, the Court will address
the cross motion to remand first.

A. As to the Plaintiff's Cross-Motion to Remand

Pursuant to 28 U.S.C. § 1441(a), “any cagtion brought in a Statcourt of which the
district courts of the United States have wréd jurisdiction, may beemoved by the defendant
or the defendants, to the distraziurt of the United States forethtlistrict and diision embracing
the place where such action is pending.” 28 U.S.C. § 1441(a).

Stated simply, “for a federaburt to have removal jurisdion, it must have original

subject matter jurisdiction over a cause ofatti Sleppin v. Thinkscan.com, LLC, 55 F. Supp.

3d 366, 372 (E.D.N.Y. 2014) (Spatt, J); see &aigpo v. Human Affairs Int’l, Inc., 28 F.3d 269,

271 (2d Cir. 1994) (“Under 28 U.S.C. § 1441, a cadtion filed in state court may be removed



by the defendant to federal district court if the district court has original subject matter
jurisdiction over the plaitiff's claim.”).

In that regard, federal district courts har@yinal subject matter jurisdiction over (i)
“civil actions arising under theddstitution, laws, or treaties tfe United States,” also known
as “federal question jurisdiction28 U.S.C. § 1331, and (ii) “atlivil actions where the matter in
controversy exceeds the sum olueaof $75,000, exclusive of interest and costs, and is between
.. . Citizens of different statesglso known as “diversity of cgenship jurisdiction,” 28 U.S.C. §
1332(a).

Following the removal of a state court action, “if at any time before final judgment it
appears that the district colaitks subject matter fjisdiction, the case shdle remanded.” 28
U.S.C. § 1447(c). “Where, as e jurisdiction is asserted laydefendant in a removal petition,
it follows that the defendant has the burden tdldshing that removas proper.” California

Pub. Employees’ Ret. Sys. v. WorldCom, 11868 F.3d 86, 100 (2d Cir. 2004) (parenthetically

guoting United Food & Commercial Workers ion, Local 919 v. CenterMk Props. Meriden

Square, Inc., 30 F.3d 298, 301 (2d Cir. 1994)).

As noted, the basis for the Defendants’ ogal of the present action is diversity of
citizenship jurisdiction. Relevahiere, “[t]he citizenship requement for diversity jurisdiction
has been interpreted to mean complete divessitthat each plaintiff's citizenship must be

different from the citizenship adfach defendant.” Briarpatchd.t L.P v. Phoenix Pictures, Inc.,

373 F.3d 296, 302 (2d Cir. 2004); see also Caterpiilarv. Lewis, 519 U.S. 61, 68, 117 S. Ct.

467,472, 136 L. Ed. 2d 437 (1996) (“[T]his Coconstrued the origad Judiciary Act’'s

diversity provision to require complete diversitfycitizenship.”) (citingStrawbridge v. Curtiss,

3 Cranch 267, 2 L. Ed. 435 (1806)).



In the present case, as curreqtlgd, there is no complete diversity. That is because it is
undisputed that (i) the Plaiftis a citizen of New York; () the Defendant Toyota is a
California corporation with its principal place lafisiness in California; and (iii) the Defendant
Star is a New York corporation with its princigdace of business in Bayside, New York. (See
Notice of Removal, 15-cv-1807, Dkt. No. 1, at-7; the Pl.’s Opp’n Mem. of Law, 15-cv-1807,
Dkt. 9-3, at 3.)

Nevertheless, the Defendantses that the Court shouldsdegard the citizenship of
Defendant Star because it wsudulently joined.” (See Nae of Removal, 15-cv-1807, Dkt.
No. 1, at 1 11.) Once its citizenship is disregarded, the Defendaatsthst there is diversity of
citizenship sufficient to confer jurisdiction avéhis matter. (Seai) The Court agrees.

“The doctrine of fraudulent joinder is meda prevent plaintiffs from joining non-

diverse parties in an effort to defeat fed@uasdiction.” Briarpatch Ltd., L.P v. Phoenix

Pictures, Inc., 373 F.3d 296, 302 (2d Cir. 200)nder the doctrinegourts overlook the

presence of a non-diverse defendéffom the pleadings there i® possibility that the claims

against that defendant could &sserted in state court.” &wn v. Eli Lilly & Co., 654 F.3d 347,

356 (2d Cir. 2011) (quoting Bounds v. Pine Bé#ntal Health Care Res., 593 F.3d 209, 215 (2d

Cir. 2010)). Importantly, “[tlhe defendant beahe heavy burden of proving the circumstances
by clear and convincing evidenaeith all factual and legal ampiities resolved in favor of

plaintiff.” Bounds v. PineBelt Mental Health Care Re 593 F.3d 209, 215 (2d Cir. 2010)

(quoting Briarpatch, 373 F.3d at 302).
The Defendants assert tha¢ tRlaintiff's fraudulent induceemt claim against Star fails
as a matter of law because: (i) in the 2008ad%g the Plaintiff “took the unequivocal position

that the [Star] did not, and could not, bep@ssible for the alleged unintended acceleration



defects in his 2005 Scion tC,” attterefore, “judicial estoppel bars [the] [P]laintiff's attempted
turn-around”; and (ii) the Plaiiff’'s claims against Star aregeluded by the jury’s finding in the
2008 Action that “there were no unemided acceleration defects ihdf [P]laintiff’'s Scion tC.”
(The Def.’s Opp’n Mem. of Lawl5-cv-1807, Dkt. No. 12, at 4.)

In his cross-motion to remand, the Plaintggarts that his claim against the Defendant
Star was not added “fraudulently” becaug¢h¥ issue is the disbutor holding back
information which would have put the [P]laintiff on notice of defective problems with the
vehicle.” (The Pl.’s Opp’n Mem. of Law, 15807, Dkt. No. 9-3, at 3.) Although not entirely
clear, it appears th#éthe Plaintiff is assemg that his fraudulent inducemt claim against Star is
somehow different in kind than the product liabiltgims he asserted against Toyota in the
2008 Action, and therefore, thpmication of the doctrine afesjudicata is inappropriate.

The Court agrees with the Defendants tivater the doctrine of collateral estoppel or
issue preclusion, the jury’s verdict in the 2008&ion precludes the Plaintiff from asserting
similar claims against Star arising from #@me alleged defects in his 2005 Scion TC.
Therefore, it need not reach tissue of judicial estoppel.

The preclusive effect of a judgment by a fetlecaurt sitting in dversity depends on the

111

federal common law, which incorporates “the Ithat would be applied by state courts in the

State in which the federal divéisscourt sits.” _Semtek IntInc. v. Lockheed Martin Corp., 531

U.S. 497, 508, 121 S.Ct. 1021, 149 L.Ed.2d 32 (20@E)atso Taylor v. 8tgell, 553 U.S. 880,

891 n. 4,128 S. Ct. 2161, 2171, 171 L. Ed. 2d 155 (2008) (“For judgments in diversity cases,
federal law incorporates the ralef preclusion appleéby the State in which the rendering court

sits.”)



The 2008 Action was a diversity action befonelge Boyle and decided by a jury in this
District. Under these circumstances, the Cuauit look to New York law to determine the
preclusive effect of the judgmentfiavor of Toyota in the 2008 Action.

Under New York law, “[tlhe term res judicata, which means essentially that the matter in
controversy has already been adjudicated, mpasses two significanthjifferent doctrines:

claim preclusion and issue preclusion.” Mat€athions Grp., Inc. v. Lucky Brand Dungarees,

Inc., 779 F.3d 102, 107 (2d Cir. 2015).
First, under New York’s conception of alaipreclusion, “a final judgment forecloses
successive litigation of the very same claim, wkebr not relitigation of the claim raises the

same issues as the earlier suit.” Id. tqupTaylor v. Sturgell, 553 U.S. 880, 892, 128 S. Ct.

2161, 171 L.Ed.2d 155 (2008)); see also Giannonéork Tape & Label, Inc., 548 F.3d 191,

193 (2d Cir. 2008) (“Under New York law, arifll judgment on the merits of an action
precludes the parties or their privies from relitigating issues that were or could have been raised

in that action.”) (quoting Mharaj v. Bankamerica Corp., 1E8d 94, 97 (2d Cir. 1997)).

To successfully assert a defense of clarectlusion, “a party must show that (1) the
previous action involved an adjudication on therits; (2) the previous action involved the
plaintiffs or those in privity with them; [andB) the claims asserted in the subsequent action

were, or could have been, raised in the pairon.” TechnoMarin&A v. Giftports, Inc., 758

F.3d 493, 499 (2d Cir. 2014) (quoting MonahaiNw.C. Dep't of Corr., 214 F.3d 275, 285 (2d

Cir. 2000));_see also Parker v. Blauvelt futieer Fire Co., 93 N.Y.2d 343, 347, 712 N.E.2d 647

(N.Y. 1999) (“Underesjudicata, or claim preclusioma valid final judgment bars future actions
between the same parties on the same cauwsaioh . . . As a general rule, once a claim is

brought to a final conclusion, alllar claims arising out of the same transaction or series of



transactions are barred, evebdfsed upon different theoriesibseeking a different remedy.”)
(internal quotation marks and citations omitted).

Second, and relatedly, issue preclusion or collateral estoppekbiggrgationof an issue
when *“[i] the issues of both preedings [are] identical, [ii] the relevant issues were actually
litigated and decided in the prior proceeding, fhiére must have been ‘full and fair opportunity’
for the litigation of the issues in the prioopeeding, and [iv] the issues were necessary to

support a valid and final judgment on the meritS¢hwartz v. HSBC Bank USA, N.A., No. 14

CIV. 9525 (KPF), 2016 WL 552957, at *6 (S.D.N.Feb. 9, 2016) (quoting Cent. Hudson Gas

& Elec. Corp. v. Empresa Naviera Santa S.A.F5&1 359, 368 (2d Cir. 1995)); see also City of

New York v. Welsbach Elec. Corp., 9YN3d 124, 128, 878 N.E.2d 966 (N.Y. 2007) (“This

doctrine [of collateral estoppel] applies only ‘iktissue in the second amtiis identical to an
issue which was raised, necessarily decided andialatethe first action, and the plaintiff had a

full and fair opportunity to litigte the issue in thearlier action™)(quoting_ Parker v. Blauvelt

Volunteer Fire Co., 93 N.Y.2d 343, 349, 712 N.E.2d 647 (N.Y. 1999)).

Finally, the party seeking to invoke the bfiinef either claimpreclusion or issue

preclusion “bears the burdeneadtablishing its apmability.” Tracy v. Freshwater, 623 F.3d 90,

99 (2d Cir. 2010) (quoting Evans v. Ottimo, 469 F.3d 278, 281 (2d Cir. 2006)); see also

Computer Associates Int'l, Inc. v. Altai,dn 126 F.3d 365, 369 (2d Cir. 1997) (“The burden is

on the party seeking to invokesjudicata to prove that the doctrirgars the second action.”).

In the present case, the Defendant Starrveas party in the 2008ction, nor has there
been any showing that it is privity with the Defendant Toyta. Accordingly, the Court will
look to principles of issue priesion and not claim preclusion tietermine the effect of the 2008

jury verdict on the Plaintifé claims against Star.

10



With respect to the first “identity of issue” requirement of issue preclusion, in the 2008
Action, the Plaintiff asseet claims against Toyota for negligen strict liabiliyy, breach of an
implied and express warranty, and failure torwa(See Am. Compl., 8-cv-3001, Dkt. No. 22.)
All of these claims against Toyota arose from #lfiegations that the 2005 Scion TC purchased
by the Plaintiff had defects which caused the RFEsvehicle to suddenlaccelerate, leading to
the August 20, 2005 accident. (See id.)

Here, the 2015 complaint asserts claims against the Defendant Star for $500,000 in
monetary damages and $10 million in punitive damages arising from Star’s alleged failure to
“inform([] the [P]laintiff about problems concerning [suddenniended acceleration] prior to the
Plaintiff's accident.” (See 2015 Compl. at )LEmplicit in his fraudulent omission claims
against Star is that the car sold by Star tdPlaentiff was in fact defective. Indeed, in his
memorandum, the Plaintiff makes clelat the issue of whether the Plaintiff's car was defective
is central to his claim against Star — “[t]he isgin this case] is the distributor [Star] holding

back information would have put the [P]laffiittn notice of defective problems with the

vehicle.” (The Pl.’s Mem. of Law, DkNo. 9-3, at 3.) (emphasis added).

Therefore, the issue of winatr the Plaintiff’'s 2005 Scion T@as defective was present
and material in both the 2008 Aati@and the present action. Accogly, the first requirement
of issue preclusion is satisfied.

With respect to the second and third eleta@fi issue preclusion — namely, that the
relevant defect issue was adtyditigated and decided in 12008 Action and that there was a
full and fair opportunity for litigation of thessue — the Plaintiff gsented witnesses and
evidence with regard to the alleged defect ;312005 Scion TC over the caerof a six-day jury

trial. Subsequently, the jury unanimously fouhdt (i) the Plaintiff'had not established a

11



preponderance of evidence that the Plaint#B95 Scion TC was defec&V, and (ii) “at the
time that thePlaintiff’'s 2005 Scion TC wasianufactured,” the vehiclgas “reasonably fit to be
used for its ordinary purposes.” (See Vier&heet, 8-cv-3001, Dkt. No. 76, at 1-2.)
Under these circumstances, there is no tipeghat in the 2008 Amon, the Plaintiff had
a full and fair opportunity to present evidend¢h regard to the alleged defects in his
automobile The issue was hotly contested, and ting glecided against the Plaintiff on that
issue. Accordingly, the secoadd third requirement for issue preclusion are also met.
Finally, with respect to thurth requirement — as imhether the defect issue was
essential to the entry of judgmteagainst the Plaintiff in th2008 Action and is essential to the
Plaintiff's present fraud claims against Starit is clear from the jiy’s verdict in the 2008
Action that the issue of wheththe Plaintiff's car was defective was the principal issue in
resolving the Plaintiff's product liability claims amst Toyota. Indeed, the jury’s verdict on the
defect issue formed the basisJofdge Boyle’s later entry of judgmieagainst the Plaintiff.
Similarly, in the instant case, in order the Plaintiff to succeed on his fraud claims
against the Defendant Star, the Riffimust allege that he suffereoh injury as a result of Star’s
failure to disclose information regarding thek of sudden unintendeacceleration in Scion

vehicles._See Small v. Lorillard Tatco Co., 94 N.Y.2d 43, 57, 720 N.E.2d 892, 898 (N.Y.

1999) (“Plaintiffs’ failure to present a legallygmizable injury also renders their common-law
fraudulent concealment claims insufficient omitface. To make out a prima facie case of
fraud, the complaint must contain allegations of a representatioatefial fact, falsity, scienter,

reliance and injury.”); DeRiso v. Synert§SA, 6 A.D.3d 152, 153, 773 N.Y.S.2d 563 (First

Dep’t 2004) (“An act of deception, entirely indeyient or separate from any injury, is not

12



sufficient to state a cause adtion under a theory of fraudult concealment[.]”) (internal
guotation marks and citations omitted).

Thus, the question of whether the Plaintiffigiries were causelly the alleged defects
in his car relating to a sudden unintended accetgradialso dispositive of the Plaintiff's claim
against Star. The fact that the jury has alresetyded that question against the Plaintiff in the
2008 Action makes it highly likely that a state douould dispose of his claim against Star

under the principles of collatdrastoppel._See, e.qg., SSJ Dev. of Sheepshead Bay I, LLC v.

Amalgamated Bank, 128 A.D.3d 674, 676, 10 N.3dS105, 108 (Second Dep’t 2015) (“In this

case, the claims sought to be relitigated agatidal to those that we decided against the

plaintiffs in the foreclosure action. These claimsev@aterial to the acn and were essential to
the decision rendered. Moreover, fiaintiffs had a full and faiopportunity to contest the prior
determination . . . . Indeed, the plaintiffs hava@ded that the allegations they are presenting in
this action were previously before the Sarmpe Court and that tle®urt rejected those

allegations. Accordingly, the plaiffs are collaterally estoppdidom pursuing this action.”); Sun

Mei Inc. v. Chen, 21 A.D.3d 265, 266, 800 N.2& 133, 134 (First Dep’t 2005) (“Since the

validity of the lease was decided in a priorggeding in which plaintiffs had a full and fair
opportunity to contest the issubis action was also barred bgllateral estoppel.”); Ackermann

v. Haugaard, 208 A.D.2d 664, 664-65, 617 N.2d3625, 526 (Second Dep’t 1994) (“Inasmuch
as the plaintiff previously litigated the isstegarding the existence of the agreement and the
court necessarily determined that issue adversely to him in denying his motion to dismiss. . .,
the plaintiff is barred by the doctrine of collatkestoppel from mainiiging the present action,
which is premised on the same theory whichahert necessarily rejecteal the prior assault

action.”).

13



Therefore, the Court finds that thefBedants have shown by clear and convincing
evidence that the Plaintiff's claims against Stauld be dismissed if this case were remanded to
state court. Accordingly, hCourt applies the doctrine fshudulent joinder and overlooks

Star’s citizenship for jurisdictional purpos&ee Pampillonia v. RJR Nabisco, Inc., 138 F.3d

459, 461 (2d Cir. 1998) (“In order to show timaiming a non-diverse defendant is a ‘fraudulent
joinder’ effected to defeat diversity, the dedant must demonstrate, by clear and convincing
evidence, either that there has been outright fraud committed in the plaintiff's pleadings, or that
there is no possibility, based oretpleadings, that a plaintiff can state a cause of action against
the non-diverse defendantstate court.”).

The Plaintiff is a New York citizen andoyota is a California corporation, and the
Plaintiff's damages claims against Toyotaexd $10 million. Accordingly, disregarding the
Defendant Star’s citizenship, the Court does hasisdiction over thisaction on the basis of
diversity of citizenship, antherefore, the Plaintiff's motion to remand is denied.

Now that the Court has resolvéte jurisdictional question, rhay turn to the merits of
the Defendants’ motion to dismiss.

B. As to the Defendants’ Motion to Dismiss

As described earlier, the Coumdis that the Plaintiff's claimagainst Star fails as a matter
of law under the doctrine of issue preclusionadidition, the Defendantaoves to dismiss the
claims against Toyota because they asserthiatlaims are barred under the doctrine of claim
preclusion. Again, the Court agrees.

In considering a motion to dismiss pursuamFed. R. Civ. P. 12(b)(6), the Court

generally *“accept[s] all llegations in the complaint as traed draw all inferences in the non-

moving party’s favor.” _LaFaro v. New Yor€ardiothoracic Grp., PLLC, 570 F.3d 471, 475 (2d

14



Cir. 2009) (quoting Miller v. Wolpoff & Abramson, L.L.P., 321 F.3d 292, 300 (2d Cir. 2003)).

However, a complaint must plead “enough factsatesa claim to relief that is plausible on its

face” to survive a 12(b)(6) motion to dismifBell Atl. Corp. v. Twomly, 550 U.S. 544, 570,

127 S. Ct. 1955, 1974, 167 L. Ed. 2d 929 (2007). In particular, “[w]hile a complaint attacked by
a Rule 12(b)(6) motion to dismiss does not neddiléel factual allegatius . . . a plaintiff's

obligation to provide the ‘groundsf his ‘entitle[ment] to reliefrequires more than labels and
conclusions, and a formulaic recitatiof a cause of action’s elemems| not do.” 1d.; see also

Ashcroft v. Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009)

(“[T]hreadbare recitals of the elementsaofause of action, supported by mere conclusory

statements, do not suffice.”) (citation omitted); Luna v. N. Babylon Teacher’s Org., 11 F. Supp.

3d 396, 401 (E.D.N.Y. Apr. 7, 2014) (“Conclugallegations of legal conclusions
masquerading as factual conclusions will notisafto defeat a motion to dismiss.”) (citing

Achtman v. Kirby, Mclnerney & Squird LP, 464 F.3d 328, 337 (2d Cir. 2006)).

“In adjudicating a Rule 12(b)(6) motion, a distrcourt must confinés consideration ‘to
facts stated on the face of thengaaint, in documents appendedive complaint or incorporated
in the complaint by reference, and to mattergloith judicial notice may be taken.” Leonard

F. v. Israel Disc. Bank of New York, 1993d 99, 107 (2d Cir. 1999) (quoting Allen v.

WestPoint—Pepperell, Inc., 945 F.2d 40, 44 (2d1801)). Relevant here, “a court is permitted
to take judicial notice of publicecords, which includes complésrand other documents filed in

federal court.”_Medcalf v. Thompson Hine LLP, 84 F. Supp. 3d 313, 321 (S.D.N.Y. 2015); cf.

Blue Tree Hotels Inv. (Canada), Ltd. v. Starwdtmtels & Resorts Worldwide, Inc., 369 F.3d

212, 217 (2d Cir. 2004) (“W[e] maysad look to public records, @tuding complaints filed in

state court, in deciding a motion to dismiss.”).
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Accordingly, as the jury’s verdict in ti2008 Action is explicitly referenced in the 2015
complaint,_see 2015 Compl. at {1 4-5, and the dodsmethat case have been publicly filed,
the Court will consider them in deciding thef®edants’ present motion to dismiss. See Yan

Won Liao v. Holder, 691 F. Supp. 2d 344, 352 (BIY. 2010) (“As defendants’ motion is

predicated on proceedings in the United StBistrict Court for tle Central District of
California, this Court takes judial notice of public documentded in connection with Costelo
v. Chertoff[.]").

As noted earlier, *“[t]he doctrine of regdicata, or claim precliagn, applies in later
litigation if an earlier decision was (1) a finatgment on the merits, (2) by a court of competent
jurisdiction, (3) in a case involvindpe same parties or their peg, and (4) involving the same

cause of action.”_Hecht v. United CollectiBureau, Inc., 691 F.32118, 221-22 (2d Cir. 2012)

(quoting_In re Adelphia Recovery dst, 634 F.3d 678, 694 (2d Cir. 2011)).

The Plaintiff does not appear to disputener could they for reasons already discussed
above — that the first three elements are reetibse (i) the Plaintiffieed his defective product
claims against Toyota before a jury in the 2008 ét(ii) the jury found tht the Plaintiff failed
to show that his 2005 Scion TC was defectivé as a result, JudgeoBle issued a judgment
against the Plaintiff on his produd@bility claims; and (iii) both the 2008 Ation and the present
action involve the same parties ahd same Toyota vehicle.

However, the Plaintiff appears to assert thatfourth requiremerof claim preclusion —
namely, that the 2008 Action involved the same cafisetion against Toyota — is not satisfied
because, according to the Plaintiff, the 2015 compfalearly state[s] alifferent set of facts
and allegations which only became known on M&@h4 as previously stated.” (The Pl.’s

Mem. of Law, 15-cv-1807, Dkt. No. 9-3, at 2-3.)
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In response, the Defendanssart that the although the Pitlf asserts a different legal
theory in this case against Toyota — nam&bud — than he did in the 2008 action which
rested primarily on product lialtiy and negligence theories, hisfid claims are still precluded
because they arise from the same facts androstances at issue in the 2008 Action. (See the
Defs.” Mem. of Law, 15-cv-1807, Dkt. N@, at 10-11.) Again, the Court agrees.

Of importance, in New York, claim preclusiant only bars claims #t were asserted in

a prior action but also claims thatuld have been raised in agoraction. _See Marcel Fashions

Grp., Inc., 779 F.3d at 108 (“The [claim prectusidoctrine precludesot only litigation of

claims raised and adjudicated in a prior litigat@tween the parties (and their privies), but also
of claims that might have been raised in therditigation but were not.”). “Whether a claim
that was not raised in the preus action could have been raised therein ‘depends in part on
whether the same transaction or connected sefrtegnsactions is assue, whether the same
evidence is needed to supportibotaims, and whether the fagssential to the second were

present in the first.””_TehnoMarine SA v. Giftports, i, 758 F.3d 493, 499 (2d Cir. 2014)

(quoting_ Woods v. Dunlop Tire Corp., 972 F.2d 36, 38 (2d Cir. 1992)).

In the 2008 action, the Plaintiff assertedndges claims againdte Defendants arising
from an August 20, 2005 incident, in which thaiRliff got into an accident in Port Washington
while driving a 2005 Scion TC._(See Joint Pre-trial Order, 8-cv-3001, Dkt. No. 36, at 4.) In the
pre-trial order, the Plaintiff made clear thas hiegligence, failure to warn, breach of warranty,
and product liability claims aredrom the allegation that Yota manufactured the 2005 Scion
TC with an “inadequatelectrical throttle contiesystems” and a “faulty driver’'s mat,” and those
alleged defects caused the Plaintiff's vehicleuddenly accelerate, (See Joint Pre-trial Order,

8-cv-3001, Dkt. No. 36, at 2.)
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In the 2015 Action, the Plaifitis fraud claims againstdyota arise from the same
injuries, the same car, and the same AugQsR005 accident. Specifibg the 2015 Complaint
alleges: (i) “[o]n or aboufugust 20, 2005, the [P]laintiff was the owner of a 2005 Toyota
Scion”; (ii) the Plaintiff “was tle operator of the above saidwae”; and (iii) “while operating
the above said vehicle at the location of higelway, said vehicle, without warning, suddenly
accelerated causing the [P]laintiff permanent plalsiguries.” (See 2015 Compl. at {{ 1-4.).

Clearly, the facts and circunasices underlying the Plaintiff's fraud claims in this action
are identical to the facts andaimstances underlying the Plaffisi product liability claims in
the 2008 Action. Thus, even though the PlainsBeated fraud claims against Toyota for the
first time in this action, he could have raidkd claims in the 2008 action. Therefore, he is

barred from doing so now under doctrine of claim preclusion._See Aghaeepour v. N. Leasing

Sys., Inc., No. 14 CV 5449 (NSR), 2015 WL 8894, at *7 (S.D.N.Y. Dec. 1, 2015) (“[U]nder
New York's transactional approachr&s judicata, ‘a later claim arisingut of the same factual
grouping as an earlier litigated afafis barred,] even if the latefaim is based on different legal

theories or seeks dissimilar additional relief.”) (quothg Burgos v. Hopkins, 14 F.3d 787, 790

(2d Cir. 1994)); Jiggetts v. New York City P'eof Citywide Admin. Servs., No. 11 CIV. 1245

(PAC) (FM), 2012 WL 231566, at *&.D.N.Y. Jan. 6, 2012) (“¢écordingly, ‘[e]Jven claims
based upon different legal theories are barred provided theyfranséhe same transaction or

occurrence.”) (quoting Cieszkowska v. Griape N.Y., 295 F.3d 204, 205 (2d Cir. 2002));

Ramirez v. Brooklyn Aids Task Force, 175 F.R423, 427 (E.D.N.Y. 1997) (“[W]hatever legal

theory is advanced, when the factual prediogten which claims are based [is] substantially

identical, the claims are deemed to be duplicative for purposes joflicata.”).
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In the 2015 complaint, the Plaintiff makegerence to the fathat on March 1, 2014,
after the April 1, 2011 jury verdict in the 2008thn, Toyota “admitted in a plea of guilt and or
admission of withholding [sudden uménded acceleration] claims(The 2015 Compl. at 1 15.)
He appear to contend in his legal memoranduahttiis “new” evidenceenders the application
of claim preclusion inappropriate this case. (See the Pl.’s Meof Law, 15-cv-1807, Dkt. No.
9-3, at 2-3.) Again, the Court finds the Pldfigtiargument to be without merit.

“As a general rule, newly discovered evideroes not precludbe application ofes

judicata” unless “the evidence was either fraudulectiyncealed or . . . @ould not have been

discovered with due diligence.” Saud v.riBaof New York, 929 F.2d 916, 920 (2d Cir. 1991).
However, “[w]holly conclusory allegations &faudulent concealment . . . are insufficient

to avoid res judicata.” Barash v. N. Tr@orp., No. 07CVv5208 (JFB) (ARL), 2009 WL 605182,

at *9 (E.D.N.Y. Mar. 6, 2009); see also Saabiehl. City of New York, 300 F. App'x 103, 105

(2d Cir. 2008) (summary der) (rejecting a defense ttes judicata on the basis of newly
discovered evidence because the plaintiff's talgoons of ‘fraudulent concealment’ are wholly

conclusory.”);_Bey v. City of New Yi&, No. 01 CIV. 8906, 2010 WL 3910231, at *10

(S.D.N.Y. Sept. 21, 2010) (same); Rene bldaski, No. 08-CV-3968 JFB AKT, 2009 WL

2524865, at *9 (E.D.N.Y. Aug. 17, 2009) (same).

Here, the Plaintiffs fails to explain the@imstances of Toyota’s alleged guilty plea in
2014,or how that 2014 plea agreemeritaites to the 2005 Scion TC at issue in this case. Thus,
other than the Plaintiff’'s conclugpallegations, there is no ba$is the Court to conclude that
this “new evidence” has any bearing on the preswiter, let alone that Toyota fraudulently

concealed this evidence in the context of the 280€®n. Thus, the Courgjects the Plaintiff's

19



apparent contention theds judicata should not be applied to hitaims against Toyota on the
basis of newly discovered evidence.

In sum, the Court finds that the Plaintiff’'s fraud claims against Toyota arose from the
same facts and circumstancessatie in the 2008 Action. Therefoneight of the jury’s verdict
in favor of Toyota in the 2008 action, the Pldirgisubsequent claims against Toyota in this
action are barred under the doctrafeclaim preclusion, and the Pgiff's claims against Star
are barred under the doctriokissue preclusion.

[ll. CONCLUSION

For the foregoing reasons, the Plaintiffr®ess-motion to remand is denied, and the

Defendants’ motion to dismiss the complaint in its entirety is granted. The Clerk of the Court is

directed to close this case.

SO ORDERED.
Dated: Central Islip, New York
February 24, 2015

/g Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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