Townsend v. Ganci

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

N2 16-CV-2814(JFB)

RAYMOND A. TOWNSEND

Appellant,

VERSUS

GERALYN GANCI,

Appellee

MEMORANDUM AND ORDER
February27, 2017

JOsePHF. BIANCO, District Judge

The instant case is jro se appealby
Raymond A.Townsend (“Townsend or
“appellant”) from the May 16, 2016
summary judgment ordesf the Hoorable
Carla E. Craig United States Bankruptcy
Judge, holding that the debt owed by
appellant topro se appellee Garlyn Ganci
(“Ganci” or “appellee”) is nosdischargeable

pursuant to the Bankruptcy Code, 11 U.S.C.

8§ 523(a)(6). See In re Townsend, 550 BR.
220 (Bankr. E.D.N.Y. 2016).The debtat
issuestems from aivil judgmentfollowing
ajury trial before this Court itsanci v. U.S,
Limousine Service Ltd., et al., 10-CV-3027
(JFB) (AKT) (E.D.N.Y.)(the “Civil Case”)
On September 16, 2014, the jurguhd
Townsendliable to Gancifor employment
discrimination, in violation ofTitle VII of

the Civil Rights Act, 42 U.S.C. § 200Gt
seg. (“Title VII”), and New York law.
(Civil Case, ECF No. 119 The jury
awarded Ganc#$450,000 in compensatory
damages and $100,000 poinitive damages
against Townsend, and it also found that
Townsend was not liable for intentional
infliction of emotional distress(“IlED”) .
(Id.) The Court subsequently set aside the
punitive damages awardfter determining
that punitive damages againsTownsend
were not availableinderTitle VII or New
York law (id., ECF No. 14} andit granted
Ganci $167,478.50 in attorneys’ fees and
$3,168 in costsGanci v. U.S Limousine
Service Ltd.,, 2015 WL 1529772, at *8
(E.D.N.Y. Apr. 2, 2015)

The Clerk of the Court entered final
judgment in the Civil Case on April 8, 2015.
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(Civil Case, ECF No. 148.) Thereatter,
appellant filed for Chapter 7 bankruptcy on
July 27, 2015. See Townsend, 550 B.R.at
223 Appellee then commenced an
adversary proceeding seeking a
determination that the Civil Case judgment
is nondischargeable (the “Adversary
Proceeding”) id. at 224 which led to this
appeal.

For the reasonset forth belowhaving
conducted ade novo review of the
Bankruptcy Couis decision, the Court
concludes that appellant's arguments are
without merit and affirms therder of the
Bankruptcy Courin its entirety.

|. BACKGROUND

The Court summarizes the factnd
procedural historyrelevant tothe instant
appeal

A. The Civil Case

Ganci filed suitagainst Townsenih the
Civil Case on July 1, 2018lleging claims
of employment discrimination based on
sexual harassment, hostile work
environment, and retaliation; as well as
claims for IED and negligent infliction of
emotional distress(Civil Case, ECF No. 1.)
Townsend moved for summary judgment
and spoliation sanctions oBecember 1,
2011 (d., ECF No.38), and Ganci cross
moved for summary judgment on January
19, 2012 d., ECF No. 43). In an oral ruling
on September 10, 2012, this Court denied
the parties’ motions. Id., ECF No. 54.) Of
note, the Courtheld that a rational jury
could find for Ganci on heemployment
discrimination claims because she had
“stated under oath that Mr. oWnsend

sexually assaulted hen one occasion, that
he sent unwanted, unsolicited ard
unwelcome text messages ammice mails of
sexually explicit nature over an extended
period of time and attempted to compel
sexual relations with her during that
extendedperiod of time. (Id., ECF No. 57
at 12:17-22.)

The Civil Case proceeded to a -siay
jury trial from September 3, 2014 to
September 16 2014 on plaintiff's
employment discrimination and 1IED
claims. &eeid., ECF Nos. 1086.) The
jury returned a verdict on September 16,
2014, finding for Ganci on themployment
discriminationclaims and for Townsend on
thellED claim. (d., ECF No. 119.) On the
verdict form, the jury responded
affirmatively to, inter alia, the following
guestions:

1. Did plainiff prove, by a
preponderance of the evidence, that
Raymond Townsend subjected her to
offensive acts or statements about
sex?

2. Did plaintiff prove, by a
preponderance of the evidence, that
she did not welcome the offensive
acts or statements, which meathat
plaintiff did not directly or indirectly
invite or solicit them by her own acts
or statements?

3. Did plaintiff prove, by a
preponderance of the evidence, that
the offensive acts or statements were
SO severe or pervasive that they
materially alterd the terms and
conditions of her employment?



4. Did plaintiff prove, by a
preponderance of the eMnce, that a
reasonable perseanot someone
who is overly sensitive-would have
found that the offensive acts or
statements materially altered the
terms and conditions of the persen’
employment, which means that a
reasonable person would have found
the working conditions hostile and
abusive?

5. Did plaintiff prove, by a

preponderance of the evidence, that
she herself believed that the
offensive acts or stateents

materially altered the terms and
conditons of her employment,

meaning that plaintiff believed that
her work environment was hostile or
abusive?

7. Did plaintiff prove, by a
preponderance of the evidence, that
she was constructively discharged?

13. Did plaintiff prove, by a
preponderance of the evidence, that
Raymond Townsend acted with
malicious intent to violate plaintif
rights, or with reckless disregard of
plaintiff’s rights, such that punitive
damages are warranted against
Raymond Townsend?

(Id.) The jury responded in the negative to
the following questions:

6. Did plaintiff prove, by a
preponderance of the evidence, that
she was terminated because i
rejected Raymond Townseisd’
sexual advances?

9. Did plaintiff prove, by a
preponderace of the evidence, her

claim that Raymond Townsend
intentionally inflicted emotional
distress upon her?

(1d.)

The jury awarded Ganci $450,000 in
compensatory damages and $100,000 in
punitive damages against Townsend.)(
however, in a subsequewtal ruling, the
Court set aside the punitive damages award
after determining that punitive damages
againstTownsendwere not availableinder
Title VII or New York law (id., ECF No.
143). The Courtalso granted Ganci
$167,478.50 in attorneys’ fees and $3,168 in
costs,Ganci, 2015 WL 1529772, at *8and
the Clerk of the Court entered final
judgment in the Civil Case on April 8, 2015
(Civil Case, ECF No. 148).

B. The Adversary Proceeding

After Townsend filed a voluntary
petition under chapter 7 of the Bankruptcy
Code onJuly 27, 2015 Ganci commenced
the Adversary Proceeding &eptenber 18,
2015 seeking a determination that tkavil
Case ydgment is noischargeable
pursuant to 11 U.S.& 523(a)(6)(“Section
523(a)(6)”) Townsend, 550 B.R.at 223-24.
Ganci moved for summary judgment on
February 26, 2016, and the Bankruptcy
Court granted her motion on May 16, 2016.
Id. at 224, 228.

The Bankruptcy Court held that
(1) collateral estoppel precluded Townsend
from relitigating in the Adversary
Proceeding identical issues that were



decided in the CivilCase; and (2) the Civil
Case judgment was nafischargeable under
Section523(a)(6)because that debt resulted
from *“willful and malicious injury” by
Townsend to Gancild. at 22528 (quoting
11 U.S.C. § 523(a)(p)

C. The Appeal

OnJune 2, 208, Townsendiled a pro
se Notice of Appeal of the Bankruptcy
Court’s judgment. The Notice of
Bankruptcy Record Receivedas filed on
October 14, 2016, andppellant filed his
brief onDecember 142016. Appellee also
proceedingoro se, did not file a bref within
the time period specified yederal Rule of
Bankruptcy Procedure 8018. The Court has
fully consideredall of the submissions in
this appeal

[I. STANDARD OF REVIEW

The Court will review the Bankruptcy
Court’s legal conclusiongle novo and its
factual findings for clear error.See In re
Hyman, 502 F.3d 61, 65 (2d Cir. 20Q0%&ee
also In re Bayshore Wire Prods. Corp., 209
F.3d 100, 103 (2d Cir. 2000) (“Likehe
District Court, we review the Bankruptcy
Court’s findings of fact for clear error, . . .
its conclusions of law de novo, . . . its
decision to award costs, attorney’s fees, and
damayes for abuse of discretion.”).

A bankruptcy court’s decision to grant
summary judgment based upon undisputed
facts is reviewedle novo. See In re Treco,
240 F.3d 148, 155 (2d Cir. 2001W]ith
respect to the grant of partial summary
judgment, the posture in which this appeal
reaches us, we reviewe novo whether,
viewing the record in the light most

favorable to the non-movant . . . any genuine
and disputed issue of material fact unaeli
the bankruptcy court’'s decision.”)n re
Perosio, 364 B.R. 868, 871 (N.D.N.Y. 2006)
(“This Court also reviews the Bankruptcy
Court’s denial of Appellants’ motions for
summary judgmende novo.”); accord Beler

v. Beier, No. 94 Civ. 2677 (SS), 1995 WL
60026, at *2 (S.D.N.Y. Feb. 14, 1995).

I1l. DISCUSSION

On appeal, Townsend does not contest
the collateral estoppel determination of the
Bankruptcy Court. Insteadhjs challenge is
limited to the nordischargeabilityholding,
and he argues specifically that the
Bankruptcy Court improperly relied dn re
Spagnola, 473 B.R. 518(Bankr. S.D.N.Y.
2012), to find that the Civil Case judgment
resulted from willfulinjury by Townsend to
Ganci. h addition, appellant clainthatthe
jury’s finding of nonliability on the IIED
claim demonstrates that toncluded that
the employment discrimination conduct was
not willful.

For the reasons that followhaving
conducted ade novo review of the
Bankruptcy Couis decision the Court
disagrees with appellant and affirms the
order of the Bankruptcy Court.

A. Applicable Law

The Bankruptcy Code discharges
preexisting debts in order to give “honest
but unfortunate” debtors a fresh start.
Cohen v. de la Cruz, 523 U.S. 213, 217
(1998). However, the Bankruptcy Code
contains numerous except® to the “fresh
start” principle and denies relief to debts
resulting from certain types of undesirable



behaviors, such as injury by the debtor to the
creditor To that end, Section 523(a)(6
provides, in relevant part, that:

A discharge under . .thistitle does
not discharge an individual debtor
from any debt . . . (6for willful and
malicious injury by the debtor to
another entity or to the property of
another entity.

11 U.S.C. § 523(a)}6

The Second Circuit has held that, as used
in Section 53(a)(6),

the word “willful” indicates “a
deliberate or intentionainjury, not
merely a deliberate or intentional act
that leads to injury.” The injury
caused by the debtor must also be
malicious, meaning “wrongful and
without just cause or excuse, evan
the absence of personal hatred, spite,
or ill-will.” Malice may be implied
“by the acts and conduct of the
debtor in the context of [the]
surrounding circumstances.”

Ball v. A.O. Smith Corp., 451 F.3d 66, 69
(2d Cir. 2006) (quoting Kawaauhau v.
Geiger, 523 U.S. 57, 61(1998); In re
Selluti, 94 F.3d 84, 888 (2d Cir. 1996).
The party seeking to establish Ron
dischargeability—in this case appellee
must prove those elements by a
preponderance of the evidende.

B. Analysis
Having conducted de novo review, the

Court agres with the Bankruptcy Court that
appellee carried her burden under Section

5

523(a)(6).

With respect to the willfulness prosg
the onlyelement that Townsend challenges
on appeakthe Bankruptcy Court helthat,
although “a finding that a efendant has
created a hostile work environment does not
per se lead to a finding of willfulnes$
Townsend, 550 B.R.at 226 (iting In re
Goldberg, 487 B.R. 112, 127 (Bankr.
E.D.N.Y. 2013), the “jury’s factual findings
[in the Civil Case] however,establish that
[Townsend] directly subjected[Ganci] to
offensive acts or statements about sé&xe
jury further found that[Ganci] did not
directly or indirectly invite or solicit such
statements,id. at 22627. The Bankruptcy
Court citedSpagnola for the proposition that
“[e]xposure to unwelcome sexualncluct,
like an advancing of ong prurient interests
to the point of harassment, is the injury that
a sexal harassment victim suffersjtl. at
227 (citing 473 B.R. at 523), ar@oldberg
for the principle that “where an employes’
deliberate conduct is found to constitute
unlawful  discrimination  against an
individual employee, it necessarily follows
that such intent was for the purpose of
causing injury; id. (citing 487 B.R. at 12}
Accordingly, the Bankruptcy Court
concluded thabecause the Civil Case jury
determined that appellant specifically
directed discriminatory conduct in the form
of sexual harassment at appellee, and
appellee did not invite or solicit such
conduct, those facts are suffient to
establish that[Townsend] acted with the
intent to cause the injury” at issuéd.

Appellant argues thatSpagnola is
distinguishable because there, the civil jury
was specifically asked and found that the
defendanti(e., the debtor in the sskquent



bankruptcy action) intentionally
discriminated against the plaintiff on the
basis of her gender. He contends that, in
contrast, the Civil Case resulted in no such
finding, and that the jury’s decision that he
was not liable on thHED claim estabshes
that he did not act willfully.

However, intenis not the only element
of an IIED cause of action under New York
law. As the Court instructed the jury, to
prevail on her IIED claim, Ganci was
required to show:

(1) That Raymond Townsend’s

condwct towards plaintiff was so

outrageous and shocking that it
exceeded all reasonable bounds of
decency as measured by what the
average member of the community
would tolerate;

(2) That Townsend’s conduct caused
severe emotional distress to plaintiff;
and

(3) Townsend acted with the desire
to cause such distress to plaintiff, or
under circumstances known to
Townsend which made it
substantially certain that that result
would follow, or recklessly and with
utter disregard of the consequence
that might follow

(Civil Case, ECF No. 112 at 25.) On the
verdict form, the jury merely indicated
that Ganci had failed to proveby a
preponderance of the evidence . that
Raymond  Townsend intentionally
inflicted emotional distress upon Her
(id., ECF No. 119)—it did not state
which IIED element Gandiadfailed to

satisfy. Accordingly, contrary to
appellant’s contention, it is not clear that
the jury determined that his conduct
toward appellee lacked willfulness.

Moreover, “[c] ourts within the Second
Circuit have dund that if a debtor believes
that an injury is substantially certain to
result from his conduct, the debtor will be
found to have possessed the requisite intent
to injure required” for purposes ofection
523(a)(6). In re Ferrandina, 533 B.R. 11,
26 (Bankr. E.D.N.Y. 2015) (collecting
cases). As the court Ferrandina correctly
found, the creation of a workplace
“environment permeated with intimidation,
and volatility” based on “behavior that was
inappropriate and offensive8atisfies this
standard. Id. at 29 (citations omitted).
There, the debtor deliberately and
intentionally discriminated againstthe
creditor] because of her gender.[He]
repeatedly touchefhe creditor]in a sexual
manner without her consent, sent her
sexually explicit emails, made sexually
explicit comments, and called her late at
night and on weekends to talk about %ex.
Id. As discussed above, there was evidence
of similar conduct byrownsendn the Civil
Case, and on that basis, the jury determined,
inter alia, thatTownsendsubjected Gandb
offensive acts or statements about sex; that
Ganci did not invite or solicit such acts or
statements; and that tleets or statements
were SO severe or pervasive that they
materially altered the terms and conditions
of Ganci'semploynent (Civil Case, ECF
No. 119.) The Court holds thasuch
findings evince intentional conduct by
appellant. See Goldberg, 487 B.R.at 127.

In addition, although the Court set aside
the Civil Case jury’s punitive danages



award against Townsend because it
concluded that such relief was unavailable
as a matter of law, the jury did conde, as
indicated on the verdict form, that
“Raymond Townsend acted with malicious
intent to violate plaintiffs rights, or with
reckless disregard of plaintiff rights. . . ”
(Civil Case, ECF No. 119.) The decision
setting asle thepunitivedamages award did
not regate that finding.

Finally, the Cournotes that th@ury also
concluded that Townsend constructively
discharged Ganci. (See id.) In its
instructiors, the Court said that to prove
constructive discharge, Ganci was required
to show:

First, that Raymond Townsend made
plaintiffs  working conditions
intolerable;

Second, that plaintiff's gender was a
mativating factor in Townsend’'s
actions; and

Third, that plaintiff's resignation was

a reasonably foreseeable result of
Townsend’s actions, or Townsend
acted with the intent of forcing

plaintiff to quit.

(Id., ECF No. 112 at#£) The third element
satisfies the willfulness prongf dSection
523(a)(6) because the jury found that
Townsend either acted with intent to

L In fact, based upon that finding and additional
findings by the jury, a punitive dameg award was
made bythejury against Townsend companynder
Title VIl in the amount of $450,@) which was
modified by the Court to $100,000 under the
applicable statutory cap.Sde Civil Case, ECF Nos.
119, 143))

compel Ganci’'s resignation, or with the
belief that such injury was substantially
certain to result from his conducgee Ball,
451 F.3dat 69; Ferrandina, 533 B.R.at 26.

Accordingly, for the foregoing reasons,
the Court affirms the Bankruptcy Court’s
conclusion that the Civil Case judgment is
nondischargeable under Section 523(a)(6)
of the Bankruptcy Codé.

V. CONCLUSION

For the foregoing reason#)e orderof
the Bankruptcy Court is affirmed in its
entirety. The Clerk of Court shaltlose this
case.

SO ORDERED.

JOSEPH F. BIANCO
United States District Judge

Dated: February 27, 2017
Central Islip, New York

* % %

Appellant Raymond A. Townsendpro se.
Appellee Geralyn Gangpro se.

2 Although Townsend doesot contend on appeal
that Ganci failed to satisfy thenalice prong of

Section 523(a)(6) the Court hasindependently
reviewal that element and affirms the Baoptcy

Court’'s determination because appellantonduct
was clearly wrongful and without just causer

excuse.



