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GLENN T. SUDDABY, United States District Judge

DECISION and ORDER

Currently before the Court, in this age discrimination action filed by Tina Sobon
(“Plaintiff”) against Horizon Engineering Associates, LLP (“Horizon”) and William Mathewson
(“Mathewson”) (collectively, “Defendants”), is Defendants’ motion to dismiss for failure to state
a claim upon which relief can be granted pursuant to Fed. R. Civ. P. 12(b)(6) or, in the
alternative, to transfer venue pursuant to 28 U.S.C. § 143eDkt. No. 11.) Plaintiff opposes
Defendants’ motion and, alternatively, seeks leave to amend her CompheeDk{. No. 13.)

For the reasons set forth below, Defendants’ motion to dismiss the Complaint is granted and

Plaintiff's cross-motion to amend the Complaint is denied.
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RELEVANT BACKGROUND

A. Plaintiffs Complaint

Plaintiffs Complaint asserts claims against Defendants for age discrimination, hostile
work environment and retaliation pursuant to the Age Discrimination in Employment Act, 29
U.S.C. § 621 et seq., (“ADEA”"), and the New York Human Rights Law, NXECELAW 8§ 296
(“NYHRL"). (SeeDkt. No. 1, 11 49-103 [Pl.'s Compl.].)

Generally, in support of her claims, Plaing#ts forth the following factual allegations in
her Complaint, which are accepted by the Court as true for purposes of deciding the current
motion.

Defendant Horizon hired Plaintiff for the positi of Project Coordinator Level | in April
2010. Plaintiff is a fifty-five year old femaleShe claims, “[u]pon information and belief,” that
she was “substantially older” that Horizon’s other employees, including their Project
Coordinators. I¢., at T 15.)

Defendant continually gave Plaintiff commendations and positive reviews regarding her
work performance. Around eight months aféaintiff was hired, she asked her supervisor,
Defendant Mathewson, about promotion opportunitidsithewson replied that promotions were
only available to employees with more than gaar of experience. Plaintiff claims “[u]pon
information and belief,” that no such policy existed and therefore, served as an excuse to keep
her from advancing.Id., at  19.) Two months later, in February 2011, Mathewson “berated
[Plaintiff] in front of another team member.1d(, at § 20.)

In April 2011, during Plaintiff’s first-year reew, Defendants asked her to list three goals
for the upcoming year. Plaintiff stated she veanio complete Horizon’s management training,

become a “LEED Green Associate,” and receive a promotidn.af 1 22.) Thereafter,



Defendants “significantly increased” Plaintiff's workloadd.(at 1 23.) “In or about the same
time, Defendants’ business increased and Mathewson advised his team members, including
[Plaintiff] and other project coordinators to ask for help and assistance during this busy time.”
(Id., at 1 24.) “[Plaintiff] was singled out becausfeher age and denied assistance while all
other significantly younger employees were provided help by Mathewslnh,’at({ 25.) Due

to Plaintiff's increased workload and Horizon’s unwillingness to assist her, Plaintiff “endured
extreme anxiety and stress regarding her employment status and prospegtat™] (26.)

Plaintiff again inquired about proriional opportunities but was denied, while
Defendants promoted “several other project cowtdirs with less experience, all of whom were
substantially younger than [Plaintiff].”ld, at § 28.) Mathewson repeatedly refused to discuss
with Plaintiff possible avenues for a promotion.

In May 2011, Plaintiff completed Horizon’s magement training. Thereatfter, Plaintiff
followed up with Mathewson about seeking a promotion. Mathewson replied that Horizon no
longer offered promotions to project coordinators.

In November 2011, Plaintiff complained to Horizon’s Human Resources Manager, Maria
Theologis (“Theologis”) that Plaintiff was forced to complete an increased workload without the
assistance that Mathewson provided to younger employees. Theologis failed to take remedial
action or conduct an investigation of Plaintiff's complaint.

One month later, during Plaintiff's second-year interview, Mathewson “berated,
ridiculed, harassed and threatened [Plaintiff] because of her dde.at(f 35.)

In February 2012, Plaintiff again complaingedTheologis, in writing, “regarding her
discriminatory treatment as an employee at Horizofd’, &t 9 36.) Specifically, Plaintiff

complained that Mathewson denied her promotional opportunities “because of her age” and “was



continually hostile to her, particularly during her [second-year] performance revitly, at(
37.) Again, Theologis failed to take remedial action or conduct an investigation of Plaintiff's
complaint.

In June 2012, Defendant promoted two more project coordinators, who were
“significantly younger and less experienced” than Plaintifd., @&t § 39.) On June 22, 2012,
Plaintiff filed her third complaint of discrimination with Theologis, who, for a third time, failed
to take remedial action or conduct an investigation.

At some point, a fourth complaint was filed with Theologis, after which Defendants
“forced [Plaintiff] to undertake illegal and/or improper billing to Horizon’s clients and
customers,” at the direction of Mathewson, among others, with the intent to damage Plaintiff's
professional reputation and cause her additional stress and aniietat { 43.) In June 2012,
due to this billing directive, Horizon’s repeated refusal to provide assistance to Plaintiff, and
Mathewson’s continued hostility toward her, Plaintiff went on medical leave because of extreme
stress and anxiety.

After Plaintiff returned to work, “thaforementioned discrimination had not been
addressed.” Id., at 1 47.) “As a result, the working conditions at Horizon became so intolerable
that Plaintiff felt compelled to resign” in October 201/.)( Finally, Plaintiff asserts that
Defendants’ “constructive discharge of [her] veéasontinuance of their discriminatory actions
against [her] because of her age and for engaging in a protected actildtydt {| 48.)

B. Defendants’ Motion

Generally, in support of their motion to dismiss Plaintiffs’ Complaint for failure to state a
claim, or to transfer venue, Defendants ggbe following eight arguments: (1) Plaintiff’s

ADEA claim against Mathewson must be dismissed because the ADEA does not subject



individuals to personal liability; (2) all discrete acts of discrimination alleged by Plaintiff that
occurred prior to January 19, 2012 are time barred under the ADEA,; (3) Plaintiff's ADEA
discrimination claim must be dismissed becgagd’laintiff was not qualified for a promotion,
(b) Plaintiff did not suffer an adverse emyment action, and (c) Plaintiff does not allege
circumstances giving rise to an inference gtdmination; (4) Plaintiff has failed to state a
hostile work environment claim as a matter of law; (5) Plaintiff’'s allegations do not constitute a
basis for a retaliation claim; (6) Plaintiff's NYHRclaims against Horizon must be dismissed
for the same reasons her counterpart claims under ADEA must be dismissed, and, in any event,
this Court should decline to exercise supplemniguatediction over Plaintiff's state law claims;
(7) Plaintif’'s NYHRL claims against Mathewsonust be dismissed because Plaintiff fails to
allege that he had any ownership interest in, or control of, Horizon; and (8) this action must be
transferred to the Southern District of New York pursuant to the forum selection clause
contained in Plaintiff's employment agreement with Horizddeg generallipkt. No. 8-9, at 8-
20 [Defs.” Mem. of Law].)

Generally, in response to Defendants’ motion, Plaintiff asserts the following
eight arguments: (1) the continuing violations doctrine incorporates all discriminatory acts
concerning the denial of promotions occurring prior to January 19, 2012; (2) this Court should
not consider Plaintiff's performance evdioa or email communications with Theologis
because they are not incorporated by reference in the Complaint; (3) Plaintiff has sufficiently
alleged claims of age discrimination because (a) Plaintiff was qualified for her position and a
promotion at all times, (b) Plaintiff suffered multiple adverse employment actions, and (c) the
decision to subject Plaintiff to adverse empl@yhactions arose under circumstances giving rise

to the inference of discrimination; (4) Plaintiff has alleged sufficient factual content to establish a



prima facie case of hostile work environment because (a) she alleged sufficient facts to plead a
severe and pervasive work environment and (b) she alleged sufficient facts to show that she was
subjected to hostility and abuse because of her age; (5) Plaintiff has alleged sufficient factual
content to establish a prima facie case of retaliation because (a) Plaintiff engaged in protected
activity as early as November 2011 and engaged in further protected activities thereafter, (b)
Plaintiff was subjected to adverse employment actions subsequent to her complaints of
discrimination, (c) a causal connection exists between Plaintiff's complaints and the adverse
employment actions, and (d) the Complaint sufficiently alleges constructive discharge; (6)
Mathewson can be held individually liable under NYHRL; (7) the choice of venue clause in
unenforceable because this matter does not arise out of the employment agreement between
Plaintiff and Horizon; and (8) in the alternative, Plaintiff requests leave to amend her Complaint
pursuant to Fed. R. Civ. P. 15(a)(2peé generallfpkt. No. 13, at 6-19 [Pl.’s Opp’n Mem. of

Law].)

Generally, in reply to Plaintiff's reg@nse, Defendants assert the following eight
arguments: (1) Plaintiff’s introduction of additional factual allegations should be disregarded; (2)
the employment agreement’s forum selection clause should be enforced; (3) all discrete acts of
alleged discrimination that occurred before January 19, 2012 are time-barred; (4) Plaintiff's
opposition does not strengthen the Complaint’s inadequate claim of age discrimination; (5)
Plaintiff has not refuted Defendants’ argument that the facts as alleged do not constitute a hostile
work environment claim; (6) Plaintiff has failed to identify any adverse employment action taken
in response to her participation in a protected activity; (7) Mathewson lacked the authority
required to be held liable under NYHRL,; and (&iRliff should be denied leave to amend her

complaint. See generallipkt. No. 14, at 2-10 [Defs.” Reply Mem. of Law].)



. RELEVANT LEGAL STANDARDS

A. Legal Standard Governing Motions to Dismiss for Failure to State Claim

For the sake of brevity, the Court will not recite, in this Decision and Order, the well-
known legal standard governing dismissals for failure to state a claim pursuant to Fed. R. Civ. P.
12(b)(6), but will direct the reader to the Court’s decigtoaileau v. Fischer930 F. Supp. 2d
383, 390-392 (N.D.N.Y 2013) (Suddaby, J.), which accurately recites that standard.

The Court would only emphasize the following points.

First, it is important to reiterate the Supreme Court’s finding that while a pleading need
not “set out in detail the facts upon which [the claim is based],” it does mean the pleading must
contain at least “some factual allegation[sR&ll Atlantic Corp. v. TwombJ\650 U.S. 544, 555,

127 S. Ct. 1955, 1965, n.3 (2007). More specific#ig,“[flactual allegations must be enough
to raise a right to relief above the speculative level [to a plausible level],” assuming (of course)
that all the allegations in the complaint are trigk.at 554, 127 S. Ct. at1965.

As for the nature of what is “plausible,” the Supreme Court explained that “[a] claim has

facial plausibility when the plaintiff pleads factual content that allows the court to draw the

! It should be emphasized that Fed. R. ®iv8’s plausibility standard, explained in
Twombly was in no way retracted or diminished by the Supreme Court’s decision (two weeks
later) inErickson v. Pardusn which (when reviewing pro sepleading) the Court stated,
“Specificfacts are not necessary” to successfully state a claim under Fed. R. Civ. P. 8(a)(2).
Erickson v. Parduss51 U.S. 89, 93, 127 S. Ct. 2197, 2200 (2007) (emphasis added). That
statement was merely an abbreviation of the often-repeated point of law—first off€muley
and repeated imfwombly-that a pleading need not “set audetailthe facts upon which [the
claim is based]” in order to successfully state a claimvombly 550 U.S. at 555, 127 S. Ct. at
1965, n.3 (citingConley 355 U.S. at 47) (emphasis added). That statement did not mean that all
pleadings may achieve the requirement of “fair notice” without ever alleging any facts
whatsoever. Clearly, there must still be enough facts set out (however set out, whether in detail
or in a generalized fashion) to raise a right to relief above the speculative level to a plausible
level. See Rusyniak v. Gensi6R9 F. Supp. 2d 203, 214 & n.35 (N.D.N.Y. 2009) (explaining
holding inEricksor).



reasonable inference that the defendant is liable for the misconduct allégdatroft v. Igbal

556 U.S. 662, 678, 129 S. Ct. 1937, 1949 (2009). Because of this requirement of factual
allegations plausibly suggesting an entitlement to relief, “the tenet that a court must accept as
true all of the allegations contained in the complaint is inapplicable to legal conclusions.
Threadbare recitals of the elements of a cause of action, supported by merely conclusory
statements, do not sufficelgbal, 556 U.S. at 678, 129 S. Ct. at 1949. Similarly, a pleading that
only “tenders naked assertions devoid of further factual enhancement” will not sidfozs,.

556 U.S. at 678, 129 S. Ct. at 1949 (internal citetiand alterations omitted). Rule 8 “demands
more than an unadorned, the-defendant-unlawfully- harmed-me accusadigrat 678, 129 S.

Ct. at 1949.

Finally, a few words are appropriate regarding what documents are considered on a
motion to dismiss for failure to state a claim upon which relief can be granted, pursuant to Fed.
R. Civ. P. 12(b)(6). Generally, when deciding such a motion, the following matters outside the
four corners of the complaint may be considered without triggering the standard governing a
motion for summary judgment: (1) documents attached as an exhibit to the complaint or answer,
(2) documents incorporated by reference in the complaint (and provided by the parties), (3)
documents that, although not incorporated by reference, are “integral” to the complaint, or (4)

any matter of which the court can take judicial notice for the factual background of the case.

2 SeefFed. R. Civ. P. 10(c) (“A copy of any written instrument which is an exhibit

to a pleading is a part thereof for all purposes.*7; Designs, Inc. v. Old Navy, L|.647 F.3d

419, 422 (2d Cir. 2011) (explaining that conversion fammotion to dismiss for failure to state a
claim to a motion for summary judgment is not necessary under Fed. R. Civ. P. 12[d] if the
“matters outside the pleadings” in consist of [1] documents attached to the complaint or answer,
[2] documents incorporated by reference in the complaint (and provided by the parties), [3]
documents that, although not incorporated by reference, are “integral” to the complaint, or [4]
any matter of which the court can take judicial notice for the factual background of the case);
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B. Legal Standards Governing Plaintiff's Claims

The ADEA and NYHRL prohibit employers frotiscriminating in hiring, discharge, or
the setting of ‘compensation, terms, conditions, or privileges of employment’ based upon the age
of an employee See Dressler v. New York City Dept. of E., No. 10-CV-3769, 2012 WL
1038600, at *5 (S.D.N.Y. Mar. 29, 2012) (citing 29 U.S.C. 8§ 623(a)See also Hazen Paper
Co. v. Biggin, 507 U.S. 604, 609, 113 S. Ct. 1701 (1993); N.XEC. LAw § 296(1)(a).

1. Discrimination

In order to establish a prima facie case of age discrimination under the ADEA and
NYHRL, a plaintiff must show that (1) she is a member of the protected class, (2) she is
gualified for the position, (3) she suffered adverse employment action, and (4) the circumstances
surrounding the action give rise to an inference of age discrimingdiea.Gorzynski v. JetBlue

Airways Corp, 596 F.3d 93, 107 (2d Cir. 201@bdu-Brisson v. Delta Air Lines, In239 F.3d

DiFolco v. MSNBC Cable L.L.C622 F.3d 104, 111 (2d Cir. 2010) (explaining that a district

court considering a dismissal pursuant to Fed. R. Civ. 12(b)(6) “may consider the facts alleged in
the complaint, documents attached to the complaint as exhibits, and documents incorporated by
reference in the complaint. . . . Where a document is not incorporated by reference, the court
may neverless consider it where the complaint relies heavily upon its terms and effect, thereby
rendering the document ‘integral’ to the complaint. . . . However, even if a document is

‘integral’ to the complaint, it must be clear on the record that no dispute exists regarding the
authenticity or accuracy of the document. It must also be clear that there exist no material
disputed issues of fact regarding the relevance of the document.”) [internal quotation marks and
citations omitted]Chambers v. Time Warner, In€82 F.3d 147, 152 (2d Cir. 2002) (“The
complaint is deemed to include any written instrument attached to it as an exhibit or any
statements or documents incorporated in it by reference.”) (internal quotation marks and
citations omitted)Int’l Audiotext Network, Inc. v. Am. Tel. & Tel. C62 F.3d 69, 72 (2d

Cir.1995) (per curiam) (“[W]hen a plaintiff choosest to attach to the complaint or incorporate

by reference a [document] upon which it solely relies and which is integral to the complaint,” the
court may nevertheless take the document into consideration in deciding [a] defendant’'s motion
to dismiss, without converting the proceeding to one for summary judgm@mtienal

guotation marks and citation omitted).



456, 466 (2d Cir. 200%F).In addition to showing that the defendant discriminated against her on
the basis of age, the plaintiff must also shoat tige discrimination was a “but-for” cause of the
adverse action, and not merely one of the motivating fc. See Castellanos v. Montefiore
Med. Ctr, No. 09CV-9400, 2012 WL 4471573 at *5 (S.D.N.Y. Sept. 27, 2012) («Gross v.
FBL Fin. Servs., Ir., 557 U.S. 167, 129 S. Ct. 2343 (2009)). While a discrimination plaintiff is
not required to plead the elements of a prima face case, “his complaint must contain sufficient
facts to make plausible the conclusion that fout his age, he would not have suffered the
challenged action. Thompson v. ABVI Goodwill Se., No. 12-CV-6212, 2013 WL 505491, at
*3 (W.D.N.Y. Feb. 8, 2013) (citations and internal quotation marks omitt®dg also,
Swierkiewicz v. Sorema N,A34 U.S. 506, 508, 122 S. Ct. 992, 995 (2002).
2. Hostile Work Environment

In order to state a claim for a hostile work environment under the ARERitle VII,
the underlying harassment alleged “must be sufficiently severe or pervasive,” both subjectively
and objectively, “to alter the conditions of [tpkintiff's] employment and create an abusive
working environment.”Redd v. New York Div. of Pargle78 F.3d 166, 175 (2d Cir. 2012)
(quotingMeritor Sav. Bank, FSB v. Vinso#i77 U.S. 57, 67, 106 S. Ct. 2399 (198Hparris v.
Forklift Sys., In¢c 510 U.S. 17, 21-22, 114 S. Ct. 367 (1993). Further, the plaintiff must allege
facts plausibly suggesting that the hostile or abusive treatment was because of his or her

membership in a class of persons protected by the relevant staaed&edds78 F.3d at 175.

3 “While one must reach the age of forty before falling under the protection of the

ADEA, see29 U.S.C. § 631(a), the employment provisions of NYHRL apply to all employees
over the age of eighteesgeN.Y. Exec. Law § 296(3-a)(a).Abdu-Brisson v. Delta Air Lines,
Inc., 239 F.3d 456, 466, n.3 (2d Cir. 2001).

4 The same standards apply to hostile work environment claims brought under Title

VIl and the ADEA. Terry v. Ashcroft336 F.3d 128, 148 (2d Cir. 2003).
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A determination of whether an environment is objectively hostile or abusive requires an
evaluation of all the circumstances, such as “the frequency of the discriminatory conduct; its
severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and
whether it unreasonably interferes with an employee’s work performaReslt] 678 F.3d at
175 (citingHarris, 510 U.S. at 23, 114 S. Ct. 367). Whether an environment is subjectively
hostile or abusive may be determined by the effect on the plaintiff's psychological well-being,
although no single factor is require8ee id. To survive a motion to dismiss for failure to state a
claim, however, “a plaintiff need only plead fasufficient to support the conclusion that she
was faced with ‘harassment ... of such quality or quantity that a reasonable employee would find
the conditions of her employment altered for the worsB&ynoso v. All Foods, In©08 F.

Supp. 2d 330, 339 (E.D.N.Y. 2012) (quotingtane v. Clark508 F.3d 106, 113 (2d Cir.2007)).

Moreover, in order to establish her claim for hostile work environment, a plaintiff need
not show that her “working environment was both severe and pervasive; only that it was
sufficiently severe or sufficiently pervasive, or a sufficient combination of these elements, to
have altered her working condition&édd 678 F.3d at 175 (quotirfgucino v. Verizon
Commc'ns, In¢.618 F.3d 112, 119 (2d Cir. 2010)). Typically, isolated incidents will not suffice
to establish a hostile work environment, “although we have often noted that even a single
episode of harassment can establish a hostile work environment if the incident is sufficiently
severe.”Redd 678 F.3d at 175-176 (citing, inter aliggingold v. New York366 F.3d 138, 150
(2d Cir.2004) (“[A] single act can create a hostierk environment if it in fact work[s] a

transformation of the plaintiff's workplace.” (internal quotation marks omitted)).
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3. Retaliation

To establish a prima facie case of retaliation under ADEA, “a plaintiff must show (1)
participation in a protected activity; (2) that the defendant knew of the protected activity; (3) an
adverse employment action; and (4) a causal connection between the protected activity and the
adverse employment actionBucalo v. Shelter Island Union Free Sch. Dié®1 F .3d 119, 129
(2d Cir.2012) (internal quotation marks omitted) causal connection can be demonstrated
either: “(1) indirectly, by showing thatéhprotected activity was followed closely by
discriminatory treatment ...; or (2) directly, through evidence of retaliatory animus directed
against the plaintiff by the defendanGordon v. New York City Bd. of Edu232 F.3d 111,

117 (2d Cir.2000).

“Although the Second Circuit has not drawn a bright line to define the outer limits
beyond which a temporal relationship is too attenuated to establish a causal relationship, district
courts within the Second Circuit have consistently held that the passage of two to three months
between the protected activity and the adverse employment action does not allow for an
inference of causation.McGarty v. City of New YoriNo. 12-CV-2813, 2014 WL 4626019, at
*16 (S.D.N.Y. Sept. 16, 2014) (citifgspinal v. Goord558 F.3d 119, 129 (2d Cir.2009);

Murray v. Visiting Nurse Serys528 F. Supp. 2d 257, 275 (S.D.N.Y.2007)).
4. Individual Liability

Only employers, not individuals, are liable under the ADE&e Colvin v. State Univ.

Coll. at Farmingdale No. 13-CV-3595, 2014 WL 2863224, at *16 (E.D.N.Y. June 19, 2014)
(citing Guerra v. Jones421 F. App’x 15, 17 (2d Cir. Apr.28, 201 RHozenfeld v. Dep't of

Design & Constr. of City of New YQr&75 F. Supp. 2d 189, 201 (E.D.N.Y.2012), aff'd, 522 F.

12



App’x 46 (2d Cir. May 29, 2013) (holding that the ADEA does not provide for individual
liability)).

Under NYHRL, an individual can be held liable as “an employer” if he “actually
participates in the conduct giving rise to a discrimination claim,” or if he has an “ownership
interest or ... power to do more than carry out personnel decisions made by others,” such as
hiring or firing employeesHanley, 2013 WL 3192174, at *9 (quotinfpmka v. Seilei66 F.3d
1295, 1317 (2d Cir. 1995), abrogated on other ground@ublyngton Indus., Inc. v. Elleritb24
U.S. 742, 118 S. Ct. 2257 (1998)); N.Y. Exec. Law 88§ 296(1)(a), (6).

lll.  ANALYSIS

A. Whether Defendants’ Exhibits and Plantiff's Allegations in Her Opposition
Memorandum of Law Are Properly Considered

The Court answers this question in the negative, in part for the reasons stated by Plaintiff
in her memorandum of lawsé€eDkt. No. 13, at 7 [Pl.’s Opp’n Mem. of Law], and in part for the
reasons stated by Defendants in their reply memorandum ofdeeDKt. No. 14, at 2-3 [Defs.’

Reply Mem. of Law].) The Court would add the following points.
1. Defendants’ Exhibits Two, Three and Four

Defendants submit certain exhibits in support of their motion to dismiss that they argue
should be considered by this Court because they are integral to the Complaint and are documents
that Plaintiff either possessed or knalout and relied upon in bringing suiSegDkt. No. 8-1,
at Exs. 2-4 [Decl. of Russell M. Wolfson, Feb. 25, 2014]; Dkt. No. 8-9, at 4 and n.3 [Defs.’

Mem. of Law] [citingChambers v. Time Warner, In@82 F.3d 147, 153 (2d Cir. 200Patane

v. Clark 508 F.3d 106, 112 (2d Cir. 2007)].) These exhibits contain what are purported to be
Plaintiffs December 3, 2010 performance evaluation as well as two email communications from
Theologis to Plaintiff in June 2012 and July 2012, respectively.

13



The Complaint contains allegations that Plaintiff “frequently received commendations
and positive reviews regarding her work performance from Defendants” and that, despite
Plaintiff emailing Theologis “her third formal complaint of discrimination” on June 22, 2012,
Theologis “failed to take any remedial action . . . or conduct an investigation.” (Dkt. No. 1, at 1
16, 41, 42 [Pl.’'s Compl.].) As indicated in Point Il.A. of this Decision and Order, documents
that, although not incorporated by reference, are “integral” to the complaint, may be considered
by the Court when deciding a Rule 12(b)(6) motion without triggering the standard governing a
motion for summary judgment. The Court of Appeals for the Second Circuit has explained that
documents are “integral” to the complaint when they are “integral to [plaintiff's] ability to
pursue his cause of action” or where the “complaint relie[d] heavily upon its terms and effect.”
L-7 Designs, Inc. v. Old Navy, LI.647 F.3d 419, 422 (2d Cir. 2011) (citiBga v. Morton 380
F.3d 57, 67 (2d Cir.2004¢hambers282 F.3d at 153). However, the Second Circuit has held,
“even if a document is ‘integral’ to the complaint, it must be clear on the record that no dispute
exists regarding the authenticity or accuracy of the documé&ikbdlco v. MSNBC Cable
L.L.C, 622 F.3d 104, 111 (2d Cir. 2010) (quotiaulkner v. Beer463 F.3d 130, 134 (2d
Cir.2006)). Moreover, “[ijt must also be clear tlia¢re exist no material disputed issues of fact
regarding the relevance of the documeld.” A review of the documents contained in
Defendants’ exhibits two, three and four leads the Court to conclude that they should not be
considered because it is not clear that there amaterial disputed issues of fact regarding their
relevance, authenticity or accuracy.

2. Allegations Contained in Plaintiff’'s Memorandum of Law
Defendants correctly argue that certain allegations in Plaintif’'s memorandum of law,

which do not appear in the Complaint, should not be considered by this Court in deciding the

14



current motion. Accordingly, the Court will only cader the allegations within the four corners
of Plaintiff’'s Complaint.

B. Whether Plaintiff's Complaint Alleges Facts Plausibly Suggesting that She
Suffered Adverse Employment Action

The Court answers this question in the affirmative, in part, and in the negative, in part,
for the following reasons.

Here, the Complaint alleges that (1) Plaintiff was denied a promotion on multiple
occasions, (2) Plaintiff’'s workload increased, R&intiff was denied assistance in her work, (4)
Plaintiff was directed to take an improper or illegal billing practice, and (5) Plaintiff was
ultimately compelled to resign due to discrimination.

An adverse employment action is “a materially adverse change in the terms and
conditions of employment.Caskey v. Cnty. of Ontari&60 F. App’'x 57, 58 -59 (2d Cir. 2014)
(quotingSanders v. N.Y.C. Human Res. Adn861 F.3d 749, 755 (2d Cir.2004) (internal
guotation marks omitted))To be materially adverse, a change in working conditions must be
more disruptive than a mere inconvenience or an alteration of job responsibilities. A change that
is materially adverse could consist of, among other things, termination of employment, failing to
promote, a demotion evidenced by a decrease in wage or salary, a less distinguished title,
reassignment with significantly different responsibilities, a material loss of benefits, significantly
diminished material responsibilities, or other indices unique to a particular situSeerl.;
Shemendera v. First Niagara Bari¥o. 12-CV-178, 2014 WL 847329, at *3 (W.D.N.Y. Mar. 4,
2014) (citingBurlington Indus., Inc. v. Ellertt624 U.S. 742, 761, 118 S. Ct. 2257 (1998);

Feingold v. New York366 F.3d 138, 152 (2d Cir.2004)).
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“An adverse employment action may also take the form of a constructive discharge,
which occurs ‘when the employer, rather than acting directly, deliberately makes an employee’s
working conditions so intolerable that the employee is forced into an involuntary resignation.™
Id. (quotingMorris v. Schroder Capital Mgmt. Inf’481 F.3d 86, 88 (2d Cir.2007) (internal
guotation marks omitted)).

The law is clear that the denial of a promotion is an adverse employment &xzion.
Shemendere2014 WL 847329, at *3. An increased workload, denial of assistance or an
improper and/or illegal directive may be considered materially adverse if accompanied by a
“significant[] change[ in] . . . responsibilitiesastis, or exposure to dangerous conditions.”

Lopez v. Flight Servs. & Sy881 F. Supp. 2d 431, 441 (W.D.N.Y.2012). Accordingly, to the
extent Plaintiff alleges a failure to promoste has alleged facts plausibly suggesting adverse
employment action. However, the Complaint fails to allege facts plausibly suggesting that
Plaintiff's increased workload was accompanied by a significant change in responsibility or
status. Accordingly, Plaintiff has not sufgeitly pled adverse action on the basis of her

increased workload or lack of assistance. To the extent Plaintiff contends that the billing
directive was illegal and therefore, damaged her “professional reputation,” the Court deems such
a directive to be materially adverse.

Finally, the Complaint alleges that “the working conditions at Horizon became so
intolerable that Plaintiff felt compelled to resign.” (Dkt. No. 1, at § 47 [PL.’s Compl.].)

However, Plaintiff's allegation in this regard is nothing more than a regurgitation of the legal
standard and therefore, cannot satisfy the pleading requirements set forth by the Supreme Court,
as indicated in Point Il.A. of this Decision and Order. Moreover, the allegations in the

Complaint fail to allege facts plausibly suggesting constructive discharge. As the Supreme Court
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has explained, constructive discharge is “harassment ratcheted up to the breaking point.”
Almontaser v. New York City Dep’t of Edudo. 13-CV-5621, 2014 WL 3110019, at *4
(E.D.N.Y. July 8,2014) (quotinBennsylvania State Police v. Sudeéi42 U.S. 129, 147-48, 124
S. Ct. 2342 (2004)). The Complaint fails to allege facts which would lead to a plausible
conclusion that Plaintiff's working conditions were so objectively intolerable as to compel
resignation.Almontaser v. New York City Dep’t of Edudo. 13-CV-5621, 2014 WL 3110019,
at *4 (E.D.N.Y. July 8,2014) (quotingetrosino v. Bell At] 385 F.3d 210, 230 (2d Cir.2004)).

Accordingly, Plaintiff has sufficiently algged facts supporting the conclusion that she
suffered an adverse employment action in the form of the denials of promotion and the improper
and/or illegal billing directive. Plaintiff has not sufficiently pled that her increased workload or
the denials of assistance are adverse employment action, nor has she sufficiently pled
constructive discharge.

C. Whether Plaintiff's Complaint Alleges Facts Plausibly Suggesting That the

Circumstances Surrounding Any Alleged Adverse Action or Harassment
Give Rise to an Inference of Discrimination or Retaliatory Animus

The Court answers this question in the negative. Plaintiff's Complaint is filled with
conclusory allegations and “naked assertions devoid of further factual enhancement” rather than
“factual content that allows the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged Ashcroft 566 U.S. at 678, 129 S. Ct. 1937. For this reason alone,
Plaintiff's Complaint must be dismissed.

Specifically, Plaintiff asserts vague and ambiguous facts, which fail to sufficiently plead
discrimination based on age or retaliatory animus based on age. Her repeated references to
other, nameless, “significantly” or “substantially” younger employees who were given assistance
and promotions while Plaintiff was not, dot allow a reasonable inference of age
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discrimination; nor do Plaintiff's allegations that she was “singled out because of her age” and
denied opportunities for promotion “because of her 4ggéee Shemendera014 WL 847329,
at *4; Allessi v. New York State Dep’t of Corr. &Cmty. Superviddm 12-CV-725, 2014 WL
1671580, at *5 (W.D.N.Y. Apr. 22, 2014) (citiddanolov v. Borough of Manhattan Cmty. Coll.
952 F. Supp. 2d 522, 533 (S.D.N.Y. 2013ijlfon v. Bedford Paving, LLC769 F. Supp. 2d 92,
101 (W.D.N.Y. 2010)). Similarly, such allegations fail to sufficiently plead discriminatory or
retaliatory animus for purposes of a retaliation claee Leon v. Dep’t of Edye— F. Supp. 2d
—, —, 2014 WL 1689047, at *13 (E.D.N.Y. 2014) (Plaintiff's continued allegations that
“younger similarly situated teachers” were treated differently than she are conclusory and
amount to little “more than an unadorned, the-defendant-unlawfully-harmed-me accusation[s].”
Igbal, 556 U.S. at 678, 129 S. Ct. 1937. “[N]aked assertions devoid of further factual
enhancement,” will not survive a motion to dismiss. (quotingTwombly 550 U.S. at 557, 127
S. Ct. 1955). Plaintiff's Complaint does not incluggeecific factual references to transform her
general allegations that these actions were motivated by discriminatory animus into cognizable
claims for discriminatory or retaliatory treatment.)

Therefore, Plaintiffs ADEA and NYHRL aims against Defendants are dismissed.

D. Whether Plaintiff’'s Complaint Alleges Facts Plausibly Suggesting That the

Circumstances Surrounding Any Alleged Harassment Were Sufficiently
Severe or Pervasive

The Court answers this question in the negative. The Complaint alleges the following

facts in support of a claim of hostile work environment: (1) Mathewson falsely told Plaintiff that

promotional opportunities were only available to people with more than one year of service with

5 SeeDkt. No. 1, at 1 15, 25, 28, 33, 39 [PL.’s Compl.].
6 SeeDkt. No. 1, at 11 25, 35, 37, 40, 48 [PL.’s Compl.].
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Horizon as an excuse to keep her from advancssgXkt. No. 1, at 7 18-19 [PL.’s Compl.]);
(2) Mathewson “berated” Plaintiff in front of other employeas, &t § 20); (3) Mathewson
provided assistance to other “significantly younger” employees, while denying such assistance to
Plaintiff “because of her age,id( at T 25); (4) Mathewson repeatedly refused to discuss with
Plaintiff possible avenues for a promotioial. @t § 29); (5) Mathewson “berated, ridiculed,
harassed and threatened [Plaintiff] because of her adedt ] 35); and (6) Mathewson and two
other individuals established a policy of direg Plaintiff to undertake illegal and/or improper
billing practices with the intention of damaging Plaintiff's professional reputation and causing
her stress and anxietyd (at 1 44-45). This conduct does not give rise to a viable hostile work
environment claim.
It is important to note that the ADEA is not a civility cod®ee Henkin v. Forest Labs.,
Inc., No. 01-CV-4255, 2003 WL 749236, at *8 (S.D.N.Y. Mar.5, 2003), aff'd, 88 F. App’x 478
(2d Cir.2004). Consequently, offensive utteesor workplace disagreements will not suffice
to establish a hostile work environment clai®ee Palumbo v. Carefusion 220, No. 12-
CV-6282, 2014 WL 3921233, at *14 (W.D.N.Y. Aug. 11, 2014) (Plaintiff's claims that
Defendant was unusually harsh toward her, berated her in front of coworkers, and deliberately
embarrassed her were not age-related and therefore, did not rise to the level of a hostile work
environment claim). Here, Plaintiff’'s conclusory allegations, without more, do not establish that
Mathewson’s conduct was sufficiently severe or pervasive to create a hostile work environment.
Therefore, Plaintiff's hostile work enanment claims against Defendants under the

ADEA and NYHRL are dismissed.
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E. Whether Plaintiff Should Be Permitted to Amend Her Complaint

The Court answers this question in the negative for the following two reasons.

Pursuant to Rule 15(a)(2), “a party may amend its pleading ... with ... the court’s leave . .
. when justice so requires.” Fed. R. Civ. P. 15(a)(2). While “[i]t is the usual practice upon
granting a motion to dismiss to allow leave to reple@ayitec Industries, Inc. v. Sum Holding
L.P., 949 F.2d 42 (2d Cir. 1991), “it is within the sound discretion of the district court to grant or
deny leave to amend¥icCarthy v. Dun & Bradstreet Corp482 F.3d 184, 200 (2d Cir. 2007),
and such leave should be denied where the problem with the complaint is substantive so that
“better pleading will not cure” the deficiency and “would thus be futiydco v. Moritsugu
222 F.3d 99, 112 (2d Cir. 2000%ee also Ellis v. Cha836 F.3d 114, 127 (2d Cir. 2003) (“[I]t
is well established that leave to amend a complaint need not be granted when amendment would
be futile.”). Here, Plaintiff's substantive allegations do not establish an inference of
discrimination or retaliatory animus. Accordingly, any amendment would be fufite. this
reason alone, Plaintiff's cross-motion for leave to amend is denied.

Second, Plaintiff's purported cross-motion to amend her complaint consists of one
sentence at the conclusion of her memorandum of law requesting leave to amend her complaint
pursuant to Fed. R. Civ. P. 15(a)(2). Such a motion is procedurally defective. Plaintiff has
failed to comply with Local Rule 7.1(a)(4) of the Local Rules of Practice for this Court,
requiring the attachment of an unsigned copy of the proposed amended pleading to her motion
papers, which must identify the amendments in the proposed pleading, either through the

submission of a red-lined version of the original pleading or other equivalent means. Moreover,

! Even considering the factual allegations asserted by Plaintiff in her memorandum

of law, the Court would reach the same conclusion.
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where, as here, Plaintiff fails to proffer gosoposed, substantive amendment that would satisfy
the applicable pleading requirements, leave to amend is appropriately déee@wens v.
Textron Fin. Corp 13-CV-5948, 2014 WL 3887181, at *5 (S.D.N.Y. July 14, 2014) (cltng
Cybershop.com Sec. Litjdl89 F. Supp. 2d 214, 236 (D.N.J. 2002)).

Therefore, Plaintiff's cross-motion for leave to amend the Complaint is denied.

For these reasons, Defendants’ motion to dismiss is granted. Therefore, the Court does
not, and need not, address Defendants’ motion to transfer venue or Defendants’ remaining
arguments in support of their motion to dismiss.

ACCORDINGLY, itis

ORDERED that Defendants’ motion to dismiss the complaint for failure to state a claim
upon which relief can be granted (Dkt. No. { GRANTED; and it is further

ORDERED that Plaintiff's cross motion to amend her Complaint (Dkt. No. 13) is
DENIED; and it is further

ORDERED that the Complaint (Dkt. No. 1) BISMISSED with prejudice; and it is
further

ORDERED that the Clerk of the Court shall close this case.

Dated: September 30, 2014

Syracuse, New York m

Hon. Glenn T. Suddaby
U.S. District Judge
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