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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

BROOKDALE SENIOR LIVING
COMMUNITIES, INC.,

Individually, and/or doing business as
THE VILLAS OF SUMMERFIELD,

Petitioner,
VS. 5:15-cv-00834
(MAD)
CATHERINE MARGREY |,
as Executrix of the Estate of
Barbara A. Silky, deceasgd
Respondent.
APPEARANCES: OF COUNSEL:
HARRIS, BEACH LAW FIRM FREDERICK H. FERN, ESQ.
New York Office
100 Wall Street, 23rd Floor
New York, New York 10005
Attorneys for Petitioner
GREEN, REID LAW FIRM JEFFREY G. POMEROQY, ESQ.

173 Intrepid Lane
Syracuse, New York 13205-2538
Attorneys for Respondent
Mae A. D'Agostino, U.S. District Judge:
MEMORANDUM-DECISION AND ORDER
I. INTRODUCTION

On July 8, 2015, Brookdale Senior Living Communities, Inc., individually and doing
business as the Villas of Summerfield ("Petitioner") commenced this proceeding through a
motion to compel arbitration pursuant to the Federal Arbitration Act ("FAA"), 9 U.S.C. 88 3| 4.

SeeDkt. No. 1.

II. BACKGROUND
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On February 1, 2012, Petitioner and Barbara Silky (the "decedent"), through her po
attorney, Catherine Margrey ("Respondent"), signed an agreement entitled "Independent L
Residency and Services Agreement"” (the "residence agreem®aéeDkt. No. 1-3. Petitioner is
the owner of the Villas, a senior living residenc@ee id. Among the agreement terms, the
parties agreed to binding arbitration governed by "New York State Consolidated L3eesid.

at 9-10. Further, the agreement sets forth that "[d]iscovery in the arbitration proceeding s
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governed by the New York Rules of Civil Procedure,” and the rules of evidence in the arbifration

would be governed by New York lavbee idat 9. Respondent's decedent became a resider
Petitioner's residenceseeDkt. No. 7-2. Respondent's decedent went missing from Petitiong
residence on either the night of 22nd or the early hours of the 23rd of December 2012, ang
ultimately, she was found dead six feet outsida dbor leading to the patio and courtyard of t
residence.SeeDkt. No. 7-2 at 3-26. It was later determined that Respondent's decedent dig
from environmental hypothermig&geeDkt. No. 7 at 11.

Respondent, as Executrix of the Estate of Barbara A. Silky, commenced a civil actic
New York Supreme Court for the County of Onondaga, on October 25, Z@EBkt. No. 1-5 at
4. In her complaint, Respondent asserts five main causes of action, which are (1) wrongfu
pursuant to N.Y. E.P.T.L. 5-4.1, (2) common law negligence, (3) breach of contract, (4) brg
implied contract, and (5) breach of implied warranty of habitabiggeDkt. No. 1-5 at 4-15.
Petitioner appeared in that state court action by the service of an answer on or about Jany
2014. SeeDkt. No. 1-6. Thereafter, on March 5, 2014, Petitioner served a demand for arbi
pursuant to N.Y. C.P.L.R. § 7503(c), seeking to enforce the arbitration clause in the reside
agreementSeeDkt. No. 1-7. Specifically, Petitioner cited the contract clause directing

arbitration under the N.Y. C.P.L.R5ee id.
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Petitioner then filed a notice of motion to compel arbitration and stay the action purs
to N.Y. C.P.L.R. § 7503(a)SeeDkt. No. 7-2. The motion was adjourned until September 25
2015 by stipulation of the parties in contemplation of mediation, but the mediation was ultir
not successfulSee id.In its decision and order, the state court found that the parties, the
decedent's distributees, and the claims in Respondent's complaint are subject to the arbitr
clause in the residential agreemeS8ee id. The state court reserved on the motion, however,
finding that a hearing was necessary on the issue of whether Petitioner had operated an u
assisted living facility in violation of New York Public Health LaBee id.

It appears the Petitioner was prepare to move forward with the hearing, which had i
been schedule for March 3, 2015, and Petitioner sought to move forward with discovery as

scheduled by the state couBeeDkt. No. 7-2 at 59. Although Petitioner demanded that
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Respondent comply with the discovery schedule during the pendency of the hearing, Petitioner

sought to limit its own discovery disclosure as well as have Petitioner enter into a confiden
agreement related to discovery materfaeeDkt. No. 7-3 at 2-57. Respondent successfully
sought an order compelling Petitioner to respond to outstanding discovery re@ssstdat 14-
22. Due to these discovery issues, the state court had to adjourn the hearing and ordered
scheduling conference for June 1, 208&eid. at 22.

Amidst another discovery dispute, Petitioner represented to counsel for Responden
the executive director of Brookdale Senior Living Communities, Inc. was on medical leave
therefore, they were unable to respond to a second motion to compel discesedkt. No. 7 at
11 20-21. Based upon this representation, Respondent agreed to adjourn the return date
motion to compel discoverySee idat § 20. In a letter from Petitioner to the state court,

Petitioner stated that the parties agreed to adjourn the motion hearing set for July 2, 2015
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July 30, 2015.SeeDkt. Nos. 7 at § 20; 7-3. Several days later, Petitioner filed a motion with this
Court to compel arbitration and to stay the state court action pursuant to the Federal Arbitrjation
Act, 9 U.S.C. 88 1 et seq. ("FAA"). Approaching the state court motion return date, Petitioner
requested this Court to emergently consider their motion in an attempt to avoid responding to
Respondent's state court motiddeeDkt. No. 4. This Court denied that requeSeeDkt. No. 6.

Currently before the Court is Petitioner's motion to compel arbitration and stay the state
court action.SeeDkt. Nos. 1; 7; 9.

[ll. DISCUSSION

Petitioner argues that this Court has jurisdiction to compel the arbitration clause in the
agreement signed by the parties and to stay the state court &xieiDkt. No. 1-1 at 2-18. The
Court agrees with Petitioner that it has jurisdiction, but, in its discretion, the Court finds that
dismissing this federal proceeding and permitting the parallel state court action to move fofward
is appropriate under these circumstances. The FAA does not grant any federal jurisdictior) over
"controversies touching arbitration,” but, instead, the act requires that there be an "independent
jurisdictional basis over the parties’ disput¥dden v. Discover Bank56 U.S. 49, 59 (2009)
(internal quotation marks omitted) (quotikigll St. Assocs., L.L.C. v. Mattel, In652 U.S. 576
(2008)). Here, there is original jurisdiction based upon diversity of citizenship of the parties and
damages in excess of $75,000, and diversity jurisdiction is not disputed by the [@etbkt.
Nos. 4, 7.

This Court has contemporaneous, concurrent jurisdiction with the state court to enfgrce an
arbitration agreementMoses H. Cone Mem'l Hosp. v. Mercury Const. Gaet0 U.S. 1, 25
(1983). Under the FAA, both state court and this Court have the power to stay the trial of an

action "upon being satisfied that the issue involved in such suit or proceeding is referable fo




arbitration under" an arbitration agreement. 9 U.S.C.s88;also Conet60 U.S. at 25. The
FAA also empowers the courts with the authority to compel an arbitration under a written
agreement after "being satisfied that the making of the agreement for arbitration or the fail
comply therewith is not in issue.” 9 U.S.C4.8If there is a question of fact regarding the
"making of the arbitration agreement . . . the court shall proceed summarily to the trial ther
Id. New York state courts are also empowesgth statutory authority under N.Y. C.P.L.R. 8
7503 to stay a court proceeding and compel arbitration.

The mere pendency of a parallel action in state court is not a bar to proceedings in
federal court with jurisdictionSee Cone460 U.S. at 15Colorado River Water Conservation
Dist. v. United Stategl24 U.S. 800, 817 (1976) (quotiMrClellan v. Carland217 U.S. 268,
282 (1910). The federal courts have an "unflagging obligation . . . to exercise the jurisdicti
given them." Colorado Rivey217 U.S. at 817. "Given this obligation . . . the circumstances
permitting the dismissal of a federal suit due to the presence of a concurrent state proceed
are considerably" limitedld. at 818. The Supreme Court has discussed the bases under w
district court can dismiss its proceedings when there is a parallel state &gmidat 813-21.
The doctrine of abstention permits a district court to "decline to exercise or postpone the e
of its jurisdiction.” See idat 813. This is "an extraordinary and narrow exception to the dut
District Court to adjudicate a controversy properly beforeSge id. There are three general

categories where the doctrine of abstention applies, and this case does not fall under any

! The three categories are: (1) "cases presenting a federal constitutional issue whicf
be mooted or presented in a different posture by a state court determination of pertinent st
law;" (2) cases that present "difficult questions of state law bearing on policy problems of
substantial public import whose importance transcends the result in the case then at bar;"
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and (3)

cases where "federal jurisdiction has been invoked for the purpose of restraining state crinpinal

proceedings."Colorado Rivey424 U.S. at 815-16.
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However, separate from the doctrine of abstention, a district court may decline to e
its jurisdiction in deference to a parallel state court proceeding based on "considerations o
judicial administration, giving regard to congation of judicial resources and comprehensive
disposition of litigation."1d. at 817 (quotinderotest Mfg. Co. v. C-O-Two Fire Equip. C842
U.S. 180, 183 (1952)see alsaCone 460 U.S. at 15. The threshold question in determining
whether a federal court should abstain uriGiglorado Riveris whether the state court
proceedings are "parallelDittmer v. Cty. of SuffoJKL46 F.3d 113, 118 (2d Cir. 1998) ("[A]
finding that the concurrent proceedings are 'parallel’' is a necessary prerequisite to abstent|
underColorado Rivet).

In determining whether two actions are parallel for purpos€olfrado River
abstention, "a court may consider whether both actions involve the same (i) parties, (ii) sul
matter, and (iii) relief requestedHous. Works, Inc. v. City of New Yo F. Supp. 2d 402, 41
(S.D.N.Y. 1999) (citingSheerbonnet Ltd. v. Am. Exp. Bank 1. F.3d 46, 49-50 (2d Cir.
1994)). "Complete identity of parties and claims is not required; the parallel litigation

requirement is satisfied when the main issue in the case is the subject of already pending

litigation." GBA Contracting Corp. v. Fid & Deposit GiNo. 00 Civ. 1333, 2001 WL 11060, *1

(S.D.N.Y. Jan. 4, 2001). There must, however, be "a substantial likelihood that the state li
will dispose ofall claims presented in the federal casallstate Ins. Co. v. Elzanagt916 F.
Supp. 2d 273, 287 (E.D.N.Y. 2013) (internal quotation marks omitted) (quatiregComverse
Tech., Inc.No. 06-CV-1849, 2006 WL 3193709, *2 (E.D.N.Y. Nov. 2, 2006)) (emphasis in
original). In the present matter, the Court finds that the state court action and this federal
proceeding are parallel. There is a complete identity of parties, and the relief sought in thi

federal proceeding is identical to the relief sought from the state court.
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The Supreme Court has delineated six factors to consider and balance in deciding Whether
to defer to a parallel state court proceeding. These factors include (1) whether any court Has
assumed jurisdiction over any rem or propesge Colorado Rive#24 U.S. at 818; (2) whether
the federal forum is inconveniesge id; (3) whether the parallel proceedings will create
piecemeal litigationseeid.; (4) the order in which jurisdiction was obtained by the concurrent
forums,see id; (5) whether "federal law provides the rule of decision on the metits)g 460
U.S. at 23; and (6) whether the state court proceeding can adequately protect the rights of|the
party compelling arbitrationld. at 26. "No one factor is necessarily determinative; a carefully

considered judgment taking into account both the obligation to exercise jurisdiction and the

A1

combination of factors counseling against that exercise is requi@aldrado River424 U.S. at
819-20. This Court is conscious that the "task in cases such as this is not to find some substantial

reason for thexerciseof federal jurisdiction by the district court; rather, the task is to ascertai

n
whether there exist ‘exceptional’ circumstances, the 'clearest of justifications,’ that can suffjce
underColorado Rivetto justify thesurrenderof that jurisdiction."Cone 460 U.S. at 25-26.
The first factor does not apply in this case because there is no real property involved. The

second factor weighs against abstention because the federal forum is not an inconveniende where
this Court and the state court are in geographic proximity to each other. The third factor is|the
avoidance of piecemeal litigatiorsee id. Parallel proceedings in federal and state court to
compel arbitration do not ordinarily cause a concern because arbitrability does not usually|cause
piecemeal resolution of the parties underlying dispuBee idat 20-21. The specific
circumstances of this case, however, reveal that a greater concern for piecemeal litigation|exists.
Petitioner sought the same relief — to compel arbitration and stay the litigation — from the sjate

court pursuant to N.Y. C.P.L.R. § 7503(a) fe@n months prior to bringing this motioBee




Dkt. No. 7-2 at 28-29. Petitioner likely brought the motion in the context of the personal injury

and wrongful death action pending in state coadanse the arbitration clause that Petitioner
seeking to enforce specifically states thath§tNew York State Consolidated Laws concernin
arbitration shall govern the proceduré&éeDkt. No. 1-3 at 9.

Of particular importance, the state court has already issued a decision and order orf
motion in which the court made legal determinations and findings of fact based upon New
state law.SeeDkt. No. 7-2 at 31-33. Although ultimately determining that a hearing was
required on an issue, the state court decision resolved mostly in favor of arbftragerid.
Where Petitioner (1) has drafted an arbitration clause dictating that New York law applies
arbitration procedureseeDkt. No. 1-3 at 9, (2) sought state statutory relief parallel to the reli
sought in federal courseeDkt. Nos. 1; 7-2 at 28-29, (3) voluntarily participated in mediation
related to the state court acti@eeDkt. No. 7 at 4, (4) and insisted on in engaging in discove
in the state court actioseeDkt. No. 7-2 at 59, the danger in piecemeal litigation exists.
Accordingly, the Court finds that the third factor weighs heavily in favor of abstention.

The fourth factor, the order in which jurisdiction was obtained — referred to as the
"priority" factor, takes into consideration not just the commencement of the respective actic
but, more importantly, "how much progress has been made in the two acBorg"460 U.S. at
3. InColorado Riverthe absence of any proceeding in the district court except the complai
was a fact that the Court weighed in favored of dismisSag idat 820. In the present case, ti
state court action was commenced on October 25, 2013 more than twenty months before {

federal court proceeding was commenc8deDkt. Nos. 1; 1-5 at 4. As discussed, Petitioner

2]t should be noted that any apparent géhaholding the arbitration hearing has been
caused by the parties’ stipulated adjournments and ongoing discovery disputes.
8
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appeared in state court, moved to compel arbitration and to stay the action in state court, i
on engaging in discovery in state court, and voluntarily participated in mediation related to
state court actionSeeDkt. Nos. 1-6 at 1-11; 7 at 4; 7&2 28-29, 59. The state court has issug
decision and order in Petitioner's motion to compel arbitration, and that court, addressing t
issues of arbitrability, has determined matters of law and findings of$aeDkt. No. 7-2 at 31-
33. ltis clear to this Court that the state ¢ttars invested significant judicial resources and t
state action has progressed far beyond the proceedings in this Seert.gTelesco v. Telesco
Fuel & Masons' Materials. In¢765 F.2d 356, 363 (2d Cir. 1985). Accordingly the fourth fac
also weighs heavily in favor of dismissing this action.

The fifth factor turns on whether federal or state law supplies the rule of the decisiol
the merits.See Cone460 U.S. at 23-24. Here, the arbitration agreement at issue contains {
choice-of-law provision, indicating that New Yddws will govern the arbitration. In fact, as
discussed, Petitioner made a motion to state court to compel arbitration under the N.Y. C.}
Accordingly, the source-of-law has been agreed to on the face of the arbitration SaeiSkt.
No. 1-3 at 9. The question of whether a chatéw provision in an arbitration agreement is
pre-empted by the FAA has been answered in the negative by the Supreme Colirnio.
Scis., Inc. v. Bd. of Tr. of the Leland Stanford Junior Udi89 U.S. 468, 476-79 (1989).

In making this finding, the Supreme Court stated that the FAA was enacted with the
intention to enforce arbitration agreements entered into by the p&3tesdat 478. The FAA
requires courts "to enforce privately negotiated agreements to arbitrate, like other contract
accordance with their termsId. "[I]t does not follow that the FAA prevents the enforcement
agreements to arbitrate under different rules than those set forth in the Act itdekit’'479.

("[S]uch a result would be quite inimical to the FAA's primary purpose of ensuring that priv
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agreements to arbitrate are enforced according to their terms."”). The Court finds that artic
N.Y. C.P.L.R. controls the arbitration procedure at issue in this matter, as determined by th
of the arbitration agreement. Therefore, therse-of-law factor weighs in favor of abstention
where state law applies and the state judresburces have already been spent addressing
Petitioner's arbitration motion pursuant to article 75 of the N.Y. C.P.L.R.

The sixth factor takes into consideration whether the state court proceedings will be
adequate to protect Petitioner's righee Cone460 U.S. at 26. I€@one the Supreme Court
was concerned whether the rights of a party seeking to enforce the arbitration agreement
adequately protected by the state court because, while it had been determined that state @
stay an action pursuant to section 3 of the FAA, it has not been determined definitively wh
not state courts are able to enforce section 4 of the FAA to compel the arbitBe®idat 26.
That is not a concern here because Petitioner has a pending motion in state court for the
relief pursuant to article 75 of the N.Y. C.P.L.Bnd that state statute provides authority to sta
the litigationandto compel the arbitration. Accordingly, Petitioner would not be in the
circumstance, envisioned @one where the action is stayed but the state court was without
authority to compel the arbitratiorSee idat 27. The Court finds that Petitioner's rights are
adequately protected.

Additionally, in Cone the Supreme Court "found ‘considerable merit' in the idea 'that
vexatious or reactive nature of either the federal or the state litigation may influence the dg
whether to defer to a parallel state litigation ur@delorado River" Telesco 765 F.2d at 363
(quotingCone 460 U.S. at 17, n.20). Petitioner acknowledges that bringing the federal col
proceeding and requesting emergent relief was an effort to avoid responding to a state col

motion that was pendingSeeDkt. No. 4. This avoidance, together with other tactics in the s
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court proceeding, are taken into consideration by this Court. Although not necessarily
determinative, the Court is mindful that these tactics consumed significant judicial resource
the state court proceeding prior to Petitioner seeking the same relief from this Sseifelescq
765 F.2d at 363.

After evaluating and balancing the factors, the Court finds that exceptional circumst
exist in this case that clearly justify abstentidtetitioner filed this motion fourteen months afts
seeking the same relief in state court. Further, the state court has issued a decision and g

the motion with determinations of law and fact based upon New York law, which is the

applicable law to this arbitration procedure pursuant to the residential agreement. State law

applies to the arbitration and the underlying claims. Petitioner has initiated and participate
state court proceedings, including mediation, and sought this Court's intervention to avoid
responding to a state court motion.
IV. CONCLUSION

After carefully reviewing the entire recordtims matter, the parties' submissions and t
applicable law, and for the abestated reasons, the Court hereby

ORDERS that Petitioner's motion to compel arbitration and stay the state court
proceeding pursuant to 9 U.S.C. 88 3,BENIED; and the Court further

ORDERS that the case is dismissed; and the Court further

ORDERS the Clerk of the Court shall close this case; and the Court further
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ORDERS that the Clerk of the Court shall serve a copy of this Memorandum-Decisi
and Order on the parties in accordance with the Local Rules.
IT IS SO ORDERED.

Dated: October 21, 2015 ’%/yr i
Albany, New York A >

Mae A. D’'Agosting’l/
U.S. District Judge
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