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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

EDELMAN ARTS, INC.,

Plaintiff, |
-against- 06 Civ. 410 (RJH)

. MEMORANDUM OPINION
ART INTERNATIONAL (UK) LTD., as Agent AND ORDER
for an Undisclosed Principal, |

Defendant.

Richard J. Holwell, District Judge:

Plaintiff Edelman Arts, Inc. (“Edelman &) commenced this action on January 19,
2006, against defendant Art Intenioaial (UK) Ltd. (“Art Internatonal”), alleging a single claim
against Art International for breacii contract. Plaintiff, a aporation in the business of buying
and selling art, alleges that Anternational breachedantract for the sale of a Piet Mondrian
painting in the course of a “back-to-back” tsantion. From February 7, 2011, to February 9,
2011, the Court held a three-day bench tridhia matter. This Memorandum Opinion and
Order sets forth findings of fact and conctuss of law in accordance with Rule 52 of the
Federal Rules of Civil Procedure. For the reagbat follow, the Court grants judgment to the
defendant.

FINDINGS OF FACT
l. The Parties
Edelman Arts is a New York corporationthe business of finding and brokering art

works for sale both nationally andénnationally. (Stipwtion of Facts { 1.)ts chief executive
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and 75 percent owner is Asher Edelman. (Edelman Tr. 19:18-20After graduating college
with a degree in economics 1961 and a stint with the Unit&tates Coast Guard, Edelman
worked in investment banking until 1988d.(22:3-15, 25:9-22, 34:9-12.) During this time,
Edelman’s involvement with the art world wasnparily as a collector; Edelman bought his first
paintings in 1961 and had a collection of cag¢housand works in the 1970s and 1980s. (
22:19-23:3, 29:5-29:10.) From 19881995, Edelman ran a museum in Switzerland called the
Musee d’Art Contemporain.ld. 34:13-35:4.) Edelman begdrokering art in 2000.Id. 143:3-

8.)

Art International is a London-based compamnganized under the laws of the United
Kingdom that engages in and brokers intermatidransactions involving works of art.
(Stipulation of Fa { 3.) Its majority shanelder is Anne Faggionatold( § 4.) Faggionato
has been engaged in the business of agand brokering art deals since 1979, when she
opened a gallery with her then-husbandyiB&rob. (Faggionato Tr. 247:5-254:25.)
Faggionato formed Art International in 1994d. 240:9-250:1.) At the time of the deal at issue
in this litigation, Art Iternational had three directors: Faggito, her mother Irene, and Tobias
Thomas. Id. 255:14-18.) Thomas worked as a galler@nager at two galleries for several
years prior to working at Art International, igh involved the generalay-to-day running of
those galleries and some involvement in adisleéhough not in priceegotiation. (Thomas Tr.
394:20-397:20.) Thomas joined Art International in 2002 and became a director there in 2005.

(Id. 398:12-24.)

! The citation format ([Name] Tr. [Pagel]:[Linel]-[Page2]eR]) refers to the section of the trial transcript from
[Pagel]:[Linel] to [Page2]:[Line2] reflecting [Name]'s testimony.
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ll. Edelman’s Arrangement of a“Back-To-Back” Transaction

In 2005, Edelman heard from Richard Hinesagrdealer in Seattl¢hat Hines was in
touch with someone who was looking to purehad’iet Mondrian painting. (Edelman Tr.
38:17-25, 39:7-16.) Edelman searched for Mondrians that might beldeated heard of two
such paintings from Mathieu TicolatFaench art dealer living in JaparSeg id40:7-23.) One
of those paintings was a 1923 Mondrfaompositionthe “Painting”), thesale of which is the
subject of this lawsuit. Id. 40:11-16.) Edelman contacted Hines to inform him that two
Mondrians might be available for saldd.(41:13-17.) Hines told Edelman that he or the buyer’s
representatives wanted to see the Paintitd).46:25-47:3.) Edelman then arranged a viewing
of the painting at Crozier Fine &r(“Crozier”), an art warehoasby contacting Ticolat in early
October. $ee id46:25-47:7, 47:24-48:7, 52:7-54%e alsd’l.’s Ex. 1.) Along with a couple
of representatives for the buyeand Crozier representatives,diitian attended this viewing.
(Edelman Tr. 57:4-22.)

After the viewing, Edelman was contactedgnevieve Paris, a French private art
dealer who had been serving as an intermediatyween Hines and the undisclosed buykt. (
58:18-59:1.) Edelman was familiar with Paris beseashe had worked for a friend of his, Jean-
Gabriel Mitterand, who had an art gallery in Parisl. §9:2-22.) Edelman negotiated with Paris
a price of $6.5 million to be paid for the Mondriavithin three weeks from the date of sale”
and a $300,000 deposit to be refunded if therenmgsurchase. (Pl.’s Ex. 7; Edelman Tr. 60:16-
21.) Edelman e-mailed Paris on NovemberOD32 with these terms, and Paris replied on
November 9, 2005, confirming that Edelman’s etmeflected her understanding of the terms as

well. (Pl.’s Ex. 7; Def.’s Ex. 111.)



At the same time, Edelman was negotiating the terms of satsfpurchase of the
Mondrian from the seller. (Edelman Tr. 60:22-24.) On November 6, 2005, Ticolat introduced
Edelman to Karl Hutter, owner of a gallerytive business of buying andIs® fine art, Karl
Hutter Fine Art LLC. (HutteDep. 28:1-5, 37:24-38:22, 57:13-15&e alsd&delman Tr. 47:8-

16; Pl.’s Ex. 7.) Hutter had the ability to prodube Painting for a viewg at Crozier. (Hutter
Dep. 40:13-20see alsd&edelman Tr. 62:6-17.) Indeed, Huttst up Edelman’s first viewing of
the Mondrian at Crozier, even though Edelmaas dealing with Ticolat at the timeSdeHutter
Dep. 45:9-46:24; Edelman Tr. 47:4-16.) And a person “responsibléh®igainting had to
authorize such viewings at Crozier. (EdamTr. 50:5-14.) Edelman negotiated a purchase
price of $5.5 million with Hutter. (Pl.’s Ex. &delman Tr. 63:17-19.) An e-mail Hutter sent to
Edelman on November 7, 2005, reflected that unaedsng, included theondition that the sum
was to be received no later than twenty-one ddigs sale, and informdédelman that the seller
was open to a viewing by the buyer’s constarabut required aefundable $300,000 deposit
prior to such a viemg. (Pl.’s Ex. 6.)

By simultaneously negotiating to buy the Riamig and to sell it, Edelman was engaged in
arranging a back-to-back transant one in which an art dealer has both a buyer and seller in
place and is prepared to take payment froendlnyer and pay its own price over to the seller
upon receipt of that payment from the buyerdglnan Tr. 61:12-19.) Such transactions are
common in the art world.Id. 61:20-22.)

lll. Art International Takes Over for Paris

At some point in the fall of 2005 beforeotdember 17, Paris contacted Anne Faggionato

and asked her to structure the deal for the Mandbetween Edelman, asller, and Galerie G,

an German gallery that would be purchadhmgMondrian in turn(Faggionato Tr. 257:12-



258:2, 374:17-375:14.) Prior to itsviolvement in the events ofishawsuit, Art International
had used the name “Anne Faggionato” in prgisg itself to customers to capitalize on
customers’ familiarity with Faggionato’s name from her prior art dealings249:16-250:12.)
When Paris asked Faggionato to structbeeMondrian deal, howev, she asked that
Faggionato not be on the frdime of the transaction.ld. 260:13-20.) According to Paris, using
Faggionato’s name could risk confusion with hesther, an art dealer who had had prior bad
dealings with James Mayor, another art deateo had previously offered pieces from
Edelman’s collection to FaggionatdSee id259:8-19, 272:18-273:8.) Thomas took various
steps to conceal Faggionato’s name in Aredmational’s dealings with Edelman, including
removing her name from the fax machine arelahswering machine, as well as limiting the
amount of contact informatidme included in e-mails.Sge i1d265:23-266:5, 272:18-273:8;
Def.’s Exs. 82, 83.) Instead of Faggionato, Thomegsesented Art International in the deal, and
Edelman’s conversations were with Thomas onlg. 260:13-261:22; Edelman Tr. 75:4-15.)
Allowing Thomas to handle the deal, which waktively “straightforwad” at the time, had
another benefit in Faggionato’s mind: it wouldlddrhomas’s confidence in publicly handling
such deals while Faggionato could guide hinotigh the deal behind the scenes. (Faggionato
Tr. 260:13-261:22.)

On November 17, 2005, Paris wrote an e-ritaitdelman requesting that he send the
description sheet and condition report af Bainting to “the buyer’'s Company,” Art
International. (Pl.’s Ex. 8.) Edelman was farniliar with Art International or its association
with Faggionato at the time he received the e-m&ke(id. Edelman Tr. 68:7-9.He did learn
of Faggionato’s involvement witArt Internationakhortly thereafter. (Edelman Tr. 146:21-

147:9; Def.’s Ex. 109.) Later on NovemHeét, Edelman received an e-mail from Thomas



reflecting Art International’s understanding thia¢ price of the Painting was $6.5 million and
that the transaction was to be cdeted within three weeks of thetdaof invoice. (Pl.’s Ex. 9.)
Edelman confirmed the accuracy of that understandnd also added that he had informed Paris
that “if there was to be a three week hiatagpayment a $300,000 [deposit] would be required”
and that he would “let [Thonsaknow shortly if this dposit is still rguired.” (d.; see also
Edelman Tr. 66:14-22.)

IV. The Parties Exchange Invoices and Edelman Rejects an Escrow Arrangement

On November 18, 2005, Edelman sent Artiin&tional a draft invoice for the Painting
and informed Thomas that if he preferred anty-one day payment term, “the owner requires
that I, therefore you, put forth a good faithuredable deposit” of $300,000ut if he could pay
within ten days of the date of invoice, the depaxjuirement would be waived. (Def.’s Ex. 3 at
1.) The draft invoice identified the painting, acprof $6.5 million, incluéd wire instructions
for Edelman Arts, provided that “[tle will not pass until funds arreceived,” and indicated that
the time of payment was yet to be agredd. gt 2.) Leaving the time of payment open was
intended to allow Art International to elect @ththe twenty-one day Wi deposit option or the
ten-day without deposit optn. (Edelman Tr. 234:3-16ge alsdef.’s Ex. 87.)

In the meantime, Art International was magiarrangements for their vision of how the
transaction would proceed. Martinspeed, Lonbdased shipping agents, faxed a letter to
Thomas on November 17, 2005, confirming its abilitgaaform to Art International’s desire to
use Martinspeed as an escrow agent. (Def.’s Ex. 1.) Faggionato instructed Thomas to accept
Martinspeed’s services on November 18, 200%f (B Ex. 83.) Art International planned to
have the painting shipped to Martinspeed’s Wwatsse, to have the funds held in escrow by

Martinspeed, and when all partiesre satisfied witlthe transaction, Martgpeed would release



the funds to Edelman Arts andease control of the Haing to Art Interngéional. (Thomas Tr.
405:19-406:7.)

Art International was also attempting to fiza the deal on its buyer’s side as well.
Initially, Thomas did not contact Galerie G ditly, but dealt instead with a man named Yves
Pestalozzi instead on Galkei’s behalf. (Faggionaflr. 258:18-259:2, 310:3-14¢ee generally
Pl.’s Exs. 55, 56, 58.) Faggionato was not ifiitiaware of Pestalozzi’s involvement in the
transaction and disliked Pestzig but tolerated his involvemebécause Paris told her it would
be minimal. (Faggionatdr. 258:18-259:2, 310:3-14.)

On November 21, 2005, at Faggionato’s indinn, Thomas sent a fax to Edelman
notifying him that Art International was “expétg confirmation from the buyer that payment
will be immediate uponeceipt of our invoice,” and propogjran escrow arrangement with
Martinspeed acting as escrow agent “[t]o facilitat@ters and especially to ensure that no risks
are taken with regard to New York ssakax.” (Pl.’s Ex. 10; Def.’s Ex. 84ge alsdef.’s Ex.
83.) Faggionato then informed Thomas of tleél chronology” for théransaction. (Def.’s
Ex. 87.) In that chronology, Pestalozzi woatthfirm that payment is upon receipt of invoice
that day. Id.) Edelman would then respond to Thomas’s message, Thomas would acquire a
“definitive invoice,” Art International would invoice Gale G, and Galerie G would
immediately confirm receipt and convthe relevant bank informationid()

Later that day, Edelman sent an invoicd kmmas specifying that payment was “due
upon receipt of invoice,” and otheise containing the same information as the draft invoice.
(Pl’s Ex. 24 at 2; Edelman Tr. 80:3-81:13.)t Aaternational never jected this invoice.
(Edelman Tr. 81:17-19; Faggionalo. 321:1-5.) That same ddydelman received an invoice

from Karl Hutter Fine Art, LLC stating that the price of the Painting was $5.5 million, that



“[tlitle does not pass until full payment has beeceived,” and that it v&a“[s]ubject to receipt

of Bill of Sale from the vendor.” (Pl.’s E25; Edelman Tr. 82:1-19.) Edelman understood that
last provision to indicate that the invoice wabjseat to two conditions: fst, Edelman had to pay
Hutter and second, Hutter had to receive an ereduitl of sale, whicline would receive once

he indicated to the vendor that Edelman had paid (Edelman Tr. 83:16-84:3.) On November
22, 2005, Gudrun Kirchwehm of Galerc also faxed Art Internatnal stating that they were
expecting an invoice for the Péimg and that the price woultk $7,195,000. (Pl.’s Ex. 86.) Art
International issued an invoice @alerie G, both through Pestaloarid directly to Kirchwehm.
(SeePl.’s Exs. 84, 85; Def.’s Ex. 16; Thom&s 476:11-24, 489:23-490:18.) The invoice
reflected a price of $7,195,000 that Galerie G tegzay to Art International, identified the
Painting, provided that “[p]Jayment is due immegely upon receipt of invoice,” stated that title
does not pass to the purchaser until payment has been received in full, and contained banking
information for Galerie G’'s payment to tAnternational. (Def.’s Ex. 16.)

Edelman also wrote to Thomas on November 21, 2005, to reject his proposed escrow
arrangement with MartinspeedEdelman Tr. 77:21-79:2; Tham Tr. 410:16-412:8; Def.’s Ex.
13.) Edelman believed that the tax rationaletiie escrow arrangement was unfounded and that
there was “no chance” that Hutter or his seleuld have approved shipping the painting to
England. (Edelman Tr. 77:21-78:8, 159:22-1601toas Tr. 412:2-4.) Edelman also indicated
that the arrangement with Martinspeed was gvesimplex and that performing a closing in New
York would be simpler. (Edelman Tr. 161:14: Thomas Tr. 412:5-8; Def.’s Ex. 13.) On
November 22, 2005, Thomas then notified PestaloatiEdelman preferred to “close the deal in
New York,” and informed Edelman that he was “@¢daht” that he could “persuade” his client to

accept a closing in New York. (Def.’s Exs. 17, 18.)



V. Art International Attempts To Secure Payment and the Transaction Stalls

After Art International invoiced Galerie Ghomas made phone calls, sent e-mails, and
sent faxes regularly to Pestalozifirst, and Galerie G later on @m effort to secure payment.
(Thomas Tr. 418:17-25.) On November 22, 2@0%uesday, Thomas requested via e-mail to
Pestalozzi that the invoice Bent to Galerie G be acknowledge(Thomas Tr. 419:1-10; Def.’s
Ex. 17.) Pestalozzi responded that he was happyoceed and that the funds would be ready
later that week. (Thomas Tr. 419:9-13.) Owrsday, November 24, 2005, Pestalozzi e-mailed
Thomas to inform him that “[t]he buyer” confirméo him that he was selling stock to raise the
funds and place them in an escrow account, aastcethwould be ready at the beginning of the
following week. (Def.’s Ex. 22; Thomas Tr. 42(t8-) In reply, Thomas again requested that
Galerie G confirm their acceptance of Art Interaaél’s invoice, which he had not yet received.
(Def.’s Ex. 22; Thomas Tr. 420:10-421:2)n Tuesday, November 29, 2005, Pestalozzi e-
mailed Thomas to report that half of the funds were “liberated in the bank” and that complete
payment would be available at “the baging of next week.” (Def.’s Ex. 23.)

Thomas also requested corresponding postponements for completion of the transaction
from Edelman. On November 23, 2005, Edelnmaquired of Thomas whether he had a schedule
in mind for closing on the Painting, attemptiagget the closing scheduled before the
Thanksgiving holiday. (Def.’s Ex. 20; Edelmdr. 173:9-17.) That day, Thomas e-mailed
Edelman stating that Art International anticifghteat a closing wouldccur the following week
and requesting photos of the back of the Pagnéis well as information on the crating of the
Painting. (Pl.’s Ex. 11; Edelman Tr. 86:15-87:&Jelman Arts sent the photos to Thomas on
November 28, 2005. (Pl.’s Ex. 30; Edelman Tr. 89:8-20.) On November 29, 2005, Thomas e-

mailed Edelman thanking him for the photos aridriming him that Art International expected



“the funds to be transferred to Martinspeethatstart of next weekjased on Pestalozzi's
assurances, and that he wouldriirm details as soon as [he] ha[d] a definite timetable.”
(Def.’s Ex. 24; Thomas Tr. 423:22-424:9.)

Edelman then attempted to cut off funtidelays. On November 30, 2005, he wrote
Thomas to “suggest we focus on closing as ssopossible” and notingahwhile “[t]he seller
is committed to you . . . [,] another buyer hasatetl and | do not want to leave too much time
for second thoughts.” (Def.’s Ex. 26.) This eed an earlier November 22 e-mail that Edelman
had sent Thomas that suggested that theseawaudden groundswell interest in Mondrian
paintings” that the market was “bubbly,” and tEaelman was “concerned” that his seller would
be approached by another buyer. (Def.’s Ex. 18.)

On December 1, 2005, Thomas e-mailed Pestabgain to request confirmation that
Galerie G was in possession oft Arternational’s invoice and taform him that if Galerie G
was not in contact by the following morning, Artédmational would contackalerie G directly.
(Def.’s Ex. 27; Thomas Tr. 425:2826:11.) Pestalozzi replied the same day, complaining about
the pressure that Art Internatial was exerting on him, exprasgiconcern that Art International
might circumvent him to speak with Galerie Geditly, and assuring Tham that “the Mondrian
will be payed [sic] in the good condition next wee (Def.’s Ex. 28; Thomas Tr. 426:19-427:2.)
The e-mail also provided a list of excuses fostR@zzi's delays, inading computer and fax
problems at Galerie G, and Kirchwehm’s absefnom Berlin. (Def.’s Ex. 28; Thomas Tr.
427:3-6.) At Faggionato’s direction, Thomas responded to Pestalozzi on December 2, informing
him that it was “unacceptable and unprofessionadt #frt International héinot yet received an
acknowledgement of its invoice ahArt International had “conffed our legal representatives”

and been advised to seek confirmation from Galérdirectly, and that Art International was not
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trying to cut Pestalozzi out of the deal, bubvirestead simply exercrgy “prudent transaction
management.” (Def.’s Ex. 28gePl.’s Ex. 58; Faggionato Tr. 333:24-335:16; Thomas Tr.
428:1-24.) That day, Paris forwarded to Tlsna copy of a communication purporting to be
from “Secretary Henrik Markmann” of Galeli&to Pestalozzi in which Markmann offered
excuses for the delay in fundsinding Kirchwehm's slow sellingf stock to raise the funds and
a recent hospital stay due to Kirchwehinéalth problems. (Def.’s Ex. 31.) The
communication reassured that]Here is no negative sign”garding the deal and that
Kirchwehm would acknowledge the invoice a®s as she was out of the hospitdd.;(Thomas
Tr. 429:10-430:9.) On December 6, 2005, Thomas still had no confirmation that funds had
arrived and wrote to Pestalozamain asking for an updatéThomas Tr. 430:19-431:5; Def.’s
Ex. 36.) Pestalozzi responded that day indicathat he had attempt¢o contact Kirchwehm
unsuccessfully and believed that she was stithénhospital, but hoped for news later that day.
(Def.’s Ex. 37;see alsarhomas Tr. 431:11-20.)

During this time, Edelman continued to trysichedule a date to clshe transaction. On
December 2, 2005, he wrote Thomas and requésatdie “tell me on what day you intend to
close,” and that Edelman was “being asked” altloeidate of closing. (Def.’s Ex. 30.) Edelman
was referring to Hutter asking him about the clgslate. (Edelman Tr. 176:25-177:8.) At the
time, Edelman was attending Miami Basel, an art fair for contemporary art in Mi@ee. (
Edelman Tr. 90:16-91:10.) While he was attegdiliami Basel, Edelman spoke with Paris and
asked her about the whereabouts of the funids91:11-14.) On December 5, 2005, Thomas e-
mailed Edelman stating that he was “expggttonfirmation by tomorrow afternoon that the
transfer” of funds “will take @ce on Thursday,” DecemberZ)05. (Def.’s Ex. 33; Edelman

Tr. 92:10-21.) Edelman replied the same ddiinteThomas that Parisad indicated that the
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funds would be available on December 5, which iatWie “conveyed to [his] client,” and that a
closing had to take place that weeld.;(Edelman Tr. 92:22-25.) Edelman e-mailed Thomas
again on December 5, noting that he had not hieand Thomas that dasegarding the day of
the closing and requesting a definite timetakind e-mailed again on December 7, indicating
that it was “important we set a fixed schedule tddgipef.’s Exs. 34, 39 (emphasis in
original).)

VI. Edelman Makes Further Efforts To Schelule the Closing and Art International

Contacts Galerie G Directly To Verify Availability of the Funds

On the morning of December 8, 2005, Thomasadled Kirchwehm directly to request a
definite date on which Art Inteational could expedhe funds from Galeegi G, noting that Art
International was “being placed under enormoussaree from the seller to cancel the sale.”
(Def.’s Ex. 46; Thomas Tr. 434:3-83l.) Thomas also e-mailed Pastzzi that day to reassure
him that Art International was not trying to cuthout of the deal. (Def.’s Ex. 46; Thomas Tr.
435:5-10.)

A third morning e-mail went to Edelman|lieg him that “the buyer has asked for an
extension [of the closing date] so that tlay transfer the funds on Monday,” December 12.
(Def.’s Ex. 43; Edelman Tr. 95:17-25.) Edeln and Thomas had a conversation regarding
Edelman’s concerns that there might be a “deal@ms’ a situation in which a dealer tries to tie
up a picture without actually havirsgbuyer to shop the picture aroun&eéEdelman Tr. 97:5-
24; Thomas Tr. 438:21-439:15.) Thomas e-nabitelelman on the afternoon of December 8,
stating that he could not “rellout the possibilitpf a dealer group,” buhat his concern
regarding the delays was one‘ofcumvention,” the possibility that someone in the buyer chain

was attempting bypass Art Internat&d. (Def.’s Ex. 48; Thomasr. 439:16-25.) In response,
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Edelman assured Thomas that there would bectirwomvention if the buyer is real and lives up
to the schedule this time.” (Def.’s Ex. 48.)

Galerie G’s Secretary HakrMarkmann sent Thomasfax on the afternoon of
December 8, 2005, responding to his e-mail. (Bdéix. 41.) The fax informed Thomas that the
funds would be available on December 12 or A@ that 45% of the funds were currently in
escrow. [d.) The fax also asked a number of other questions regarding the nature of Art
International, whether transfer of the Paintoagld be guaranteed, and how Galerie G could be
assured of how the transaction would proceedstjons which surprised Thomas given how late
in the process they were being askefed(id. Thomas Tr. 432:14-433:13.) Thomas also
received an e-mail from Galerie G that day miog him that Kirchwehm had been told by her
lawyer that “everything is in order.” (Def.’sxE47.) As of December 8, Art International had
not received any written confirmation that furidsl been transferredto the Martinspeed
account to which it had requested G@és send funds. (Thomas Tr. 440:20-23.)

VIl.  Edelman Schedules the Closing and &éhParties Exchange Bills of Sale

On December 9, 2005, Edelman scheduled a closing for December 13, 8665. (
Edelman Tr. 100:18-22; Thomas Ad1:15-23; Def.’s Ex. 49.) Thafay, Edelman sent Thomas
a bill of sale (the “Edelman+AInternational Bill of Sale”and asked Thomas to convey any
comments regarding the bill of sale by thermiog of Monday, December 12, 2005. (Pl.’s Ex.
14.) Also on that day, Hutter sent a seconérhed bill of sale to Edelman (the “Hutter-
Edelman Bill of Sale”). (Pl.’s Ex. 13.) Huttand Edelman had already agreed to terms prior to
Edelman’s sending of the Edelman-Art Internatlddifl of Sale to Thomas, but the amendment
addressed some minor changes, sucheproper name of Edelman ArtsSegEdelman Tr.

123:6-16; PIl.’s Ex. 13.)

13



The draft Edelman-Art International Bill of Satentained several representations. In the
Bill of Sale, Edelman Arts warranted that goedlid, and marketable title would pass to Art
International; that the Paintirgas genuine; that at the timetadnsfer, Edelman Arts was the
sole and legal owner of the Painting; tRaelman Arts was not aware of any competing
ownership claims; that Edelman Arts hadpded all information of which it was aware
regarding the authenticity, degation, provenancegnd title of the Painting; that Art
International was purchasing the Painting “dstlsat New York law governed the agreement;
and that “[p]hysical delivery Wibe effected upon the receipt dkared funds by the seller.”
(Def.’s Ex. 50 at 2-3.) The Hutter-Edelmaill Bf Sale contained similar representations,
specifically providing that “[t]itle does not passtil full payment is received by the Seller.”
(Def.’s Ex. 61 at 3.)

On December 12, 2005, Thomas e-mailed Edelman to inform him that Art International
was “looking over [the bill of sale] . . nd will let you know shortlyf we require any
alterations.” (Pl.’s Ex. 15.) Thomas furtheformed Edelman that he “had confirmation that all
funds will be in a Swiss bank amnt this afternoon,” which he had received from either
Pestalozzi or Galerie Gld(; Thomas Tr. 442:25-443:18¢ee alsdef.’s Ex.53.) The e-mail
continued on to say that “because of the chéokdank has to carry out on a sum this size,” the
funds would “not be transfered [sic] to Madpeed until tomorrow afternoon at the earliest and
possibly not until Wednesday morning.” (Pl.’s Ex. 15) Thomas then asked whether Edelman
wanted to postpone the closiramd added that he was “hapjoyproceed on the basis of
confirmation from the buyers[’] bank théte funds have been sentld.j Edelman and Thomas
had a subsequent conversatiomviich they agreed to proceed schedule and that the Painting

would be released later wh the funds arrived.ld;; Edelman Tr. 104:15-1058.) Prior to this,
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Edelman and Thomas had discussed generally wbald happen at theading; in particular,
Edelman informed Thomas that a Martinspesatesentative would examine the Painting to
make sure it was the correct painting, thatould be crated and sealed in such a way that no
one could open it until it was shipped inta Arternational’s possession, which would happen
after payment. (Edelman Tr. 106:6-23.) Hutter made the arrangements for the closing to take
place on December 13, 2005 at 11:00 a.m. EST at&@ro@Edelman Tr. 126:2-20; Pl.’s Ex. 16.)

VIIl.  The Addition of “In Escrow” Language in Fax Cover Sheets to the Edelman-Art

International Bill of Sale
On the afternoon of December 12, 2005, Edelman e-mailed Thomas to request “the name

and address to whom | am selling” and regngghat Thomas give the address for Art
International and “authorize Mr. [David] Cohertiie Martinspeed representative who was to
attend the closing, “to sign the Bill of Sale on ybehalf.” (Pl.’'s Ex. 17; Thomas Tr. 448:3-15.)
At 1:55 a.m. on December 13, 2005, Faggionato e-thdit®mas to “confess” that she was “a
little nervous” about the transam because the numerous excuGalerie G had offered for the
delay in funds. (Def.’s Ex. 58; Faggiondin 284:14-286:14.) The e-mail instructed Thomas
that “nothing gets signed until Martinspeed has the money” and told him to inform Kirchwehm
at Galerie G of the importance of receiving awlnent from the bank confirming the availability
of funds. (Def.’s Ex. 58; Faggionato Tr. 284:286:14.) On December 12, Thomas had e-
mailed Kirchwehm, referencing a telephone conw@sae had had with her earlier in the day
in which she had said that the funds woulddmedy in a Swiss bank account shortly, to request
that she send a confirmation from the bank that funds were on their way to Martinspeed. (
Def.’s Ex. 53; Thomas Tr. 446:21-447:13.) Trammever received such a confirmation from

Kirchwehm. (Thomas Tr. 447:5-13.)
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Thomas responded to Edelman’s requests on the morning of December 13, 905. (
Def.’s Ex. 57.) In his response, Thomas progidet Internation8s address, stated that Art
International was “happy with the proposed bilkafe and [didn’t] require any changes to the
terms within the draft,” and informed Edelman thaly a director of Artnternational could sign
the bill of sale, not Cohenld{) Thomas also requested tlatelman send the original copy of
the bill of sale to him via Federal Express, antified Edelman that he would “be in touch as
soon as [he] ha[d] the transf@etails from Switzerland.”1d.) He indicated that he would return
the bill of sale via Federal Express as welljoihwould have caused Edelman to receive a fully
executed copy after the closindd.f

Edelman then had a telephone conversatidh Womas in which he informed Thomas
that he could not wait to receive an executeddbifiale by Federal Express, but instead required
the signed document in hand prior to the clgsi(Edelman Tr. 111:6-13; Thomas Tr. 445:7-17.)
Thomas told Edelman that he could not sign tHe@bsale because theimds had not yet arrived
in Martinspeed’s escrow accouor Art International. $eeThomas Tr. 445:18-21.) Sometime
thereafter, Edelman and Thomas had anothaevargation in which Edelman proposed that he
hold the bill of sale in escrountil arrival of the funds. I¢. 445:25-446:6.) Thomas informed
Edelman that he would “speakttoe other director of the gally,” Faggionato, “and see if that
was acceptable to her.ld( 446:8-11.) At the time, Faggionato was on vacation with her family
in South America. (Faggionato Tr. 287:13; 288:8-12.) Thomas called Faggionato and
informed her of the proposed escrow agement. (Thomas Tr. 446:12-15; 538:8-10.)
Faggionato instructed Thomas that the arrangement was acceptable, but Beachcroft
Wansbroughs, Art International’s lawyeskould draft the escrow agreemernit.;(see also

Faggionato Tr. 291:18-292:11.) Thomas then cdlldelman and told him that Art International
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was going to run the arrangemensipi#s lawyers, but Edelmanlidohim that it would not be
necessary to do so as the language woukkbeexplanatory. (Thomas Tr. 538:11-20;
Faggionato Tr. 292:15-18.)

Shortly before the scheduled 11:00 acinsing, Edelman faxed the Edelman-Art
International Bill of Sale, signed by Edelman on Edelman Art’'s behalf, to Art Internati@es. (
Pl.’s Ex. 18.) On the fax cover sheletlelman included the following language:

URGENT

Dear Tobias

Please find attached the Bill of Sale exeduig me and to be held in escrow until

such time as your monies are receiveceaB¢ sign and return to me by fax in the

next 45 minutes. We will Fed Ex a final signature copy to you today. You have

payment instructions on the ineeithat | sent to you previously.

| understand that Art International UK Ltd. [sic] acting as agent and the Bill of

Sale will be held in escrow by me until the monies from the buyer have been

received.

With Best Regards,

Asher B. Edelman.

(Pl.’'s Ex. 18.) Thomas calldehggionato, relaying Edelmarcemments and the language in the
cover sheet, and Faggionato authorized hisigo the bill of sale. (Thomas Tr. 538:21-539:7;
Faggionato Tr. 292:12-293:2.)

Edelman testified that Thomas did not sagt he would not execute the document unless
it was conditioned upon the receipt of funds arad s understanding of the language in his fax
cover sheet was added because he “was not prepared in any way, shape, or form to give
[Thomas] any evidence of title with which he abplroceed to try to sell the picture to other

people” and because Edelman “had made repreassrgan the bill of sale that [he] was not

making if [he] didn’t actuallyget paid for it.” (Edelman Tr. 112:15-20, 115:17-116:20.) This
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explanation, however, is notedible. First, the bill of saléself states thdf{p]hysical delivery

will be effected upon the receipt of cleared fubgshe seller.” (Pl.’s Ex. 59 at EAI 061.) If
Thomas were to use the bill of sale as evidence of title, his charade would have been discovered
quickly, as he would not have been ablgtoduce the painting for a viewing without the
assistance of Edelman (and Hutter through EdelmAn}l second, the copy of the bill of sale

that Edelman faxed to Art Interti@nal bore Edelman’s signaturdd.j If Edelman truly wished

to prevent Art International from using a fully executed bill of sale as evidence of title, the
logical course of action would have been to faxiasigned bill of sale to Art International, to

sign the copy that Art Internatiolnfaxed back to him, and to bring that copy to the closing. That
course of action would have left Edelman vilie sole copy of the fiy executed document.
Instead, Edelman left Art International with theli&pto retain its ownfully executed copy of

the bill of sale.

Thomas signed the bill of sale, and adttexlannotation “(AS AGENT)” next to his
signature. (Pl.’s Ex. 19 at EAI 067.) At 10:&4n. EST (3:54 p.m. in London), just minutes
before the closing was scheduled to begin, Td®faxed the signed copy back to Edelman, and
included the following language on the fax cover sheet:

Dear Mr Edelman

Please find on the following pages the BillRdle which we have signed as agent

and understand will be held in escrowtibitme monies from the buyer have been

received.

Yourssincerely

TobiasThomas
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(Pl’s Ex. 19.) This language indicated threderstanding that the bill of sale “would not be
active until such time as [Art tarnational] received the funds and were ready to proceed.”
(Thomas Tr. 452:8-14.)
IX. The Closing

At the closing, David Cohen, the Martinspeegresentative, examined the Painting and
confirmed that it was genuine. (Edelman I28:5-14; Thomas T#55:18-25.) The Painting
was then crated and sealed with wire, whield a code number attached to it, and in wax,
although it could be uncrated if the sale wascompleted. (Edelman Tr. 128:5-14, 203:23-
204:5;see alsdHutter Dep. 64:11-13.) Edelman also executed the Hutter-Edelman Bill of Sale
at the closing. (Edelmafr. 131:15-17; Pl.’s Ex. 2Gsee alsdHutter Dep. 113:19-114:2.) The
Hutter-Edelman Bill of Sale contained no corutits precedent and was not held in escrow
pending receipt of money. (Edelman Tr. 132:3-5, 213:6-15.) Because Edelman anticipated
receiving funds from Art International oreDember 14, (Edelman Tr. 133:24-134:1), Edelman
informed Hutter that the payment would be a datwo late, and Huttewaived the requirement
in the Hutter-Edelman Bill of Sale that payment was due immediately upon signing. (Edelman
Tr. 213:16-214:1.)

Afterwards, Thomas spoke both with Edelman and with Tony Chapman of Martinspeed,
who both reported that the event had gonisfsatorily. (Thomadr. 456:1-9, 493:12-17.)

X. The Transaction Collapses As Art Internatonal’s Efforts To Secure Funding Fall

Although Edelman dubbed the December TB)=®event a “physical closing,” Hutter
never acquired title to the Painting, and neithdritlelman Arts or Art International, as the
proposed transactions betwedhase actors were never comsuated. (Stipulation of Facts

19 10-13.) On December 14, 2005, Edelman e-maihednas, telling him that he should inform
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Paris and “whomever she represents” that funds wepected that day. (Def.’s Ex. 63; Thomas
Tr. 457:1-458:8.) Edelman also expressed skapticit the excuses for the lack of funds that
Galerie G had made and that Thomas lateyed to Edelman and demanded a 25 percent
payment by December 15. (Def.’s Ex. 63; Thomasi57:1-458:13.) Art International did not
provide that 25 percent paymerfhomas Tr. 458:1-8.) That same day, Thomas sent a fax to
Kirchwehm at Galerie G expressing surprise thakerie G was still questioning the terms and
conditions of the transaction this late ie fbrocess and demanding immediate payment or a
substantial deposit. (Pl.’s Ex. 69.) Oerd@mber 15, 2005, Gil Edelson, a partner with Katten
Muchin Rosenman LLP, sent dtkr to Thomas on Edelman Artsehalf, which asserted that
Edelman Arts was “ready, willing and able to perform its part of the agreement” and demanded
the identity of Art International’s undisclas@rincipal and the principal’s bank information
relating to the transaon. (Pl.’s Ex. 46; Edelman T138:25-139:19.) On December 16, 2005,
Edelman e-mailed Thomas directly, stating thatvas “threatened with a lawsuit here,” that
Thomas had “turned off your phones so to speak,” and that Thomas had failed to respond to the
demands in the Edelson letter, (Def.’s B&), although Hutter never actually threatened
Edelman with a lawsuit, (Hutter Dep. 133:6-14xt International did nbprovide the name of
its principal. (Edelman Tr. 222:17-19.)

At some point before December 28, 2005, Thomas was contacted by David Remsing, a
Los Angeles-based art dealer, who purportegpoesent the seller tie Painting and inquired
of Thomas why the transaction sveaking so long to completeSéeThomas Tr. 462:16-463:17;
Def.’s Ex. 67.) Thomas informed Edelman thathad been contacted by Remsing and asked
Edelman his opinion about how to proceed wétpect to Remsing; Edelman’s only response

was that he did not want to cut Hutter outlod deal. (Def.’s Ex. 67.) On December 30, 2005,
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Edelman informed Thomas, Paris, Hines, andther person on the buyer’s side of the
transaction that he would be pursuing legyion and requestdte identity of Art
International’s principal. SeeDef.’s Exs. 70-72.) Edelman digbt obtain that information and
commenced suit againsttAnternational as agent for an uscobsed principal in this Court on
January 19, 2006.SeeEdelman Tr. 231:19-23ee, e.g.Compl. 11 6-21.) While Edelman was
commencing legal action, Hutter also sought reirséonent from Edelman for expenses incurred
in the course of the failed transaction apihed that Edelman had rushed to close the
transaction before it was readysegDef.’s Exs. 76, 77, 79, 80; Hutter Dep. 145:14-147:9.)
Edelman did not pay Hutterxpenses. (Hutter Dep. 147:22-25.)
CONCLUSIONS OF LAW

The parties agree that New York lappdies to this diversity action. Undisiew York
law, “[ijn order to recover from a defendant fareach of contract, a plaintiff must prove, by a
preponderance of the evidence, tfig existence of aontract between itself and that defendant;
(2) performance of the plaintiff's obligations wrdhe contract; (3) baeh of the contract by
that defendant; and (4) damages to thengifaicaused by that dendant’s breach.’Diesel Props
S.r.l. v. Greystone Business Credit Il LL&31 F.3d 42, 52 (2d Cir. 2011).

|. The Fax Cover Sheets Form Part of the Contract

“Under New York law, ‘all writings whicliorm part of a single transaction and are
designed to effectuate the same purgjosest] be read together . . . .TVT Records v. Island
Def Jam Music Grouyp412 F.3d 82, 89 (2d Cir. 2005) (quotihgis is Me, Inc. v. Tayloid57
F.3d 139, 143 (2d Cir. 1998)@¢ccord Nau v. Vulcan Rail & Constr. C&6 N.E.2d 106, 110
(N.Y. 1941) (“All three instrumentwere executed at substantialhe same time, related to the

same subject-matter, were contemporaneousngsitand must be read together as on€&rgde
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Bank & Trust Co. v. Goldber@30 N.Y.S.2d 69, 70-71 (N.Y. App. Div. 1972). New York
courts applying this standard have held cdgters transmitted with and commenting upon a
proposed contract to constitute part of the contract as a matter o5&\BGL Dev., Inc. v.
Xpedite Sys184 F. Supp. 2d 360, 361 (S.D.N.Y. 20023y 36 N.E.2d at 110. And this Court
held as a matter of law that the cover faxes ttomad part of the contract in resolving Art
International’s motion for summary judgmenge€Tr. of Feb. 23, 2010 Hr'g at 14:25-15:10.)
The Court adheres to that holding today, oy because it is the law of the caseg Prisco v.
A&D Carting Corp, 168 F.3d 593, 607 (2d Cir. 1999), but also because nothing at trial disturbed
the Court’s conclusion on summgndgment that the documents all formed part of the same
transaction.
Il. The Cover Sheets Establish a ConditioRrecedent, Which Was Not Satisfied

It is undisputed that Art Internationalve paid the $6.5 million purchase price for the
Painting specified in the bill of sale. Art Intatronal’s primary defense at trial against a finding
that it breached the contract svinat the cover sheets estdiid a condition precedent to the
validity and enforceability of thbill of sale. “A condition precedeis an act or event, other
than a lapse of time, which, unless the conditie@xsused, must occur before a duty to perform
a promise in the agreement arise®ppenheimer & Co. v. Oppenheim, Appel, Dixon & 660
N.E.2d 415, 418 (N.Y. 1995) (internal quotation marks omittec)prd MHR Capital Partners
LP v. Presstek, Inc912 N.E.2d 43, 47 (N.Y. 2009); Restatent (Second) of Contracts § 224
(“A condition is an event, not certain to occwhich must occur, unless its non-occurrence is
excused, before performance under a contracomes due.”); 13 Williston on Contracts § 38:7
(4th ed.) (“A condition precedentéther an act of a party that must be performed or a certain

event that must happen before a contractuat egbrues or contractual duty arises.”). New
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York law recognizes two types obnditions precedent: the first typaescribe[s] acts or events
which must occur before a party is obligeg&form a promise made pursuant to an existing
contract” and the second is a “condition precetiztite formation or existence of the contract
itself.” Oppenheimer660 N.E.2d at 41&ccord SCS Commc'ns, Inc. v. Herrick C260 F.3d
329, 341 (2d Cir. 2004) (recognizing that New Ytaw has two types of conditions precedent,
“a condition that must occur before a parfg&formance under an existing contract becomes
due” and “a condition to the formation of the contits®lf”). “In the lattersituation, no contract
arises ‘unless and until the condition occursOppenheimer660 N.E.2d at 418 (quoting
Calamari and Perillo, Contracts § 11-5, at 440 (3)).eds for the former, a failure to fulfill the
condition “excuses performance by the othetypahose performance is so conditioned.”
Merritt Hill Vineyards Inc. v. Windy Heights Vineyard, 1n4¢60 N.E.2d 1077, 1081 (N.Y.
1984).

Edelman Arts’s position at trial was thaetfax cover sheets ebteshed only a timing
provision. The issue of whethttte language in theoger sheets edtlishes a timing provision
or a condition precedent is a matter of caatinterpretation generally dependent on the
intention of the parties. 13 Williston on Contracts 8§ 38:13 (“Whether contractual language is
deemed to be language of condition or language of promise is, as is the case with most matters of
interpretation, generally dependemon the intention ahe parties. . .. [T]he determination
whether a contract term is a promise or a condition is a problem of interpretation, so that each
case turns on its own facts.”); Restatemert{®d) of Contracts § 226, cmt. a (“Whether the
parties have, by their agreement, made anteveaondition is determad by the process of

interpretation. That process is subject @ dgleneral rules [of contrhinterpretation].”).
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Here, the intent of the parties was cleare pharties intended to have the bill of sale be
inoperative until such time as Art Internatibneceived funds from its undisclosed buyer,
Galerie G. That intent is evinced by severaktps of evidence adduced at trial. First, Edelman
stated that he would hold the bill of sale “in escrow” until funds from the buyer had been
received. “Placing a signed contract in esci®aimply a way of creating a condition precedent
to the contract’s validity . . . "Mizuna, Ltd. v. Crossland Fed. Sav. Ba®@ F.3d 650, 659 (2d
Cir. 1996);accord Spina v. Ferentin@94 N.Y.S.2d 721, 722 (N.Y. App. Div. 1968). Of
course, the arrangement “was not a true ‘escesvangement because delivery was to the other
party to the agreementMenna v. Statel97 N.Y.S.2d 528, 530 (N.Y. App. Div. 1960).
Nevertheless, Edelman’s use of the term—one with which he is fansksEdelman Tr. 27:4-
10)—is probative of an intent to condition the effectiveness of the ksklefon the conditions
of the “escrow” arrangement.

Second, the evidence reflects a growing nemess on Art Internaihal’s part leading
up to the closing regarding whether funds waadtlally arrive from Galerie G. By December
12, Art International still had not received confation that funds were en route from Galerie
G’s bank, and questioned whether the closing shstillproceed, expressing a willingness to go
forward only on the basis of confirmation froml&#& G’s bank that funds were on their way.
(Se€ePl.’s Ex. 65.) Early in the morning on Dedeen 13, Faggionato instructed Thomas that
“nothing gets signed until Martinspeed has thanay” and told him to inform Kirchwehm at
Galerie G of the importance of receiving a doeatfrom the bank confirming the availability
of funds. (Def.’s Ex. 58; Faggionato Tr. 284:286:14.) And that day, Thomas applied
pressure to Kirchwehm to obtain details af thansfer of funds from Galerie G to Art

International. Id. Ex. 68.) Thomas’s e-mail to Edelman on the morning of the closing also
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reflects his preoccupation with receiving funds frGaderie G, as he mentioned therein that he
would contact Edelman “as soon as [he] ha[d]ttansfer details from Switzerland” regarding
the Galerie G-Art Interational transfer ofunds. (Def.’s Ex. 57.)

And third, the evidence shows that Edelman proposed the “escrow” arrangement to
assuage Thomas’s concerns about signing theflskle without the assurance that funds would
be arriving to allow him to complete the transati At first, Thomas refed to sign the bill of
sale on the grounds that Art Im@ational still had no confirmation that funds were forthcoming,
but eventually did sign the bill of sale, relying Edelman’s oral and written representations that
the bill of sale would not beperative until funds from GaleriG had been received. Art
International considered having its lawyatBeachcroft Wansboroughs draft an escrow
arrangement to formalize Edelman’s representatidndeed, Art International had proposed a
formal escrow arrangement involving Martiesgl weeks earlier. In the short timeframe
between Edelman’s phone call and the clogwogyever, Thomas was swayed by Edelman’s
assurances that the “in escrow” language woutdkor itself. Such facts are indicative of the
parties’ intent to hold the bibf sale inoperative until such taras funds were received by Art
International from Galerie G. It is a “fundamental precept of contract interpretation . . . that
agreements are construed in acaowiith the parties’ intent.”"Greenfield v. Philles Records, Inc.
780 N.E.2d 166, 170 (N.Y. 2002). Heteat intent was to createcondition precedent to
formation of the contract.

Edelman Arts levels several objections agdinat conclusion. First, it relies heavily on
language from the Second Circuit’'s decisioGinett v. Computer Task Group, In662 F.2d
1085, 1099-1100 (2d Cir. 1992), where the court ntitatl“[c]londitions are not favored under

New York law, and in the absence of unambiguous language, a condition will not be read into
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the agreement.” The Court previously demetlinternational’s motion for summary judgment,
finding that the language in thexfaover sheets was “not suffickyndefinite and precise so as
to establish a condition precedent as a mattemdfaad that “[a] reasonable fact finder could
interpret the language to mean afeat least two things.(Tr. of Feb. 23, 2010 Hr'g at 17:8-
11.) According to Edelman Artghis represents a finding ambiguous language and the Court,
by denying Art International’s motion for summgudgment on this ground, effectively paved
the way for judgment to bgranted to Edelman Arts.

Ginettis not to be read so expansively. Ratthan establishing a bright-line rule
whereby the presence of ambiguous written laggua a contract mawdes a conclusion that
the language cannot establish a condition prece@amttt merely reiterates the well-established
“interpretive preference” under New York law undaeénich courts typiclly “interpret doubtful
language as embodying a promise or constructwelition rather than an express condition.”
Oppenheimer660 N.E.2d at 418. Thus, New York courtsdeepeatedly stated that if contract
“language is in any way ambiguous, the lawsdoet favor a construction which creates a
condition precedent.’/Ashkenazi v. Kent South Assocs., L 887 N.Y.S.2d 693, 694 (N.Y. App.
Div. 2008);accord Torres v. D’Aless®10 N.Y.S.2d 1, 10 (N.Y. App. Div. 201Q)ui v. Park
Ridge at Terryville Ass;i601 N.Y.S.2d 496, 499 (N.Y. App. Div. 1998)ncent v. Seaman
544 N.Y.S.2d 225, 227 (N.Y. App. Div. 1989). Andcantractual duty ordinarily will not be
construed as a condition precedent absent clear language showing treatits intended to
make it a condition.”Unigard Sec. Ins. Co. v. North River Ins. (894 N.E.2d 571, 573 (N.Y.
1992).

Instead of an absolute, formalistic ralencentrating on whethevritten language is

ambiguous, however, these principtegress an interpretive peeénce dedicated to finding an

26



“an unambiguoumtentto condition the contract’s formation” on the language in questae,
e.g, Restaurant Creative Concepts Mgmt., LNortheast Restaurant Development, |.B20
N.Y.S.2d 816, 818 (N.Y. App. Div. 2011) (emphasis addedygate Homes, Inc. v. Central
State Bank440 N.Y.S.2d 51, 53 (N.Y. App. Div. 1981) (“Theentof the parties, adduced from
a reading of the entire contract, was to im@arobligation on the seller to seek and obtain
approval as a condition precedent to the exeafiseright to terminate.” (emphasis added));
Thor Properties, LLC v. Chetrit Group LL.Glo. 650514-09, 2010 WL 1740752, at *4 (N.Y.
Sup. Ct. Apr. 29, 2010) (“In order to ascertainether a condition precedent exists, the Court
must ascertain the intent of the partieggsressed in the contract.”). Thudiesel Props S.r.l.
v. Greystone Business Credit Il LLtbe Second Circuit, applying New York law, saw “no error
in the district court’s determination that tbentract documents were ambiguous” as to whether
they contained a condition precedent and affirtieddistrict court’s admission of extrinsic
evidence as to the parties’ inteo find that the partiesdlintend a condition precedent. 631
F.3d at 53-54¢f. DeVito v. Hempstead China Shop, Ji3& F.3d 651, 654 (2d Cir. 1994)
(applying general contract princgd and stating that “[i]t iat least ambiguous whether this
language reflects an intent by thetjes to create a condition precedent . To the extent that
this ambiguity exists, a textual analysfthe Agreement may be supplemented by an
exploration of extrinsic evidence conogng the parties’ intent . . . .").

As in Diesel Propswhile examination of the language of the fax cover sheets alone
might yield some ambiguity with respect toether the parties intended to create a condition
precedent, the extrinsic evidence resolvgssich ambiguity. Although Edelman did not
propose a formal escrow arrangement, which would have conclusively established a condition

precedent, the more informal arrangement here was geared toward the same end: the agreement
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was to be held inoperative by the parties unthstime as funds from Galerie G arrived in Art
International’s account. Relyingpon that arrangement, Thomagngd the bill of sale with the
full understanding that funds had ryet arrived and that he wasegently unable to complete the
transaction.

Additionally, the circumstnces in this case show thae tiisk of Galerie G’s funds not
arriving is properly allocated teédelman Arts. Edelman, in an abbreviated timeframe, needed a
signed bill of sale before the closing. Thomamild not sign it becaeshe had no independent
confirmation at the time that funds were en eclubm Galerie G, but Edelman persuaded him to
sign it by proposing to hold the bill of safe@perative—and risking non-completion of the
transaction—until such time as the funds weeeived from Galerie G. Under such
circumstances, the general interpretive pegfee against a condition precedent carries less
weight. SeeRestatement (Second) of Contracts § 22%, bnff'When . . . the nature of the
condition is such that the uncertims not likely to be resolvedntil after the obligee has relied
by preparing to perform or by performing at leagbamt, he risks forfeiture. . . . Ifitis not
within his control, it is sufficiethy unusual for him to assume the risk that, in case of doubt, an
interpretation is preferred undehich the event is not a condition. The rule is, of course,
subject to a showing of a contyantention, and evewithout clear language, circumstances may
show that he assumed the risk of its non-occurrensm&als@ Corbin on Contracts § 30.15
(“If one promises to pay money out of fundg i@be acquired, the problem arises whether the
acquisition of the fund is a conidin of the promisor’s duty tpay or whether the provision
should be interpreted as a promise that timel fwill be acquired. These cases focus around two
concerns: whether the parties were simply setting a time for performance and which party either

assumed the risk or is better able to bear the risk.”).
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Furthermore, the evidence does not adauith Edelman Arts’s alternative
interpretation—namely, that th@nguage merely expressed a timing provision pursuant to which
Edelman would retain the bill of sale urgich time as Edelman received funds from Art
International, the “buyer.” JeePl.’s Post-Trial Mem. § 137.) Thams signed the bill of sale “as
agent,” and it makes little sense for “the buyerfdter to Art Internatinal given that caveat in
signing. Thomas had also used “buyer” to rédeGalerie G in previous communications with
Edelman, and the sudden change in terminologler Edelman Arts’s interpretation is not
explained. $ee, e.gDef.’s Exs. 48, 52.)

Edelman Arts also argues ttaaty condition precedent would caadict the bill of sale’s
statement that “[p]Jayment is dugon signing of this agreement.SdePl.’s Ex. 18.) “Parol
testimony is admissible to prove a condition precedo the legal effeisteness of a written
agreement, if the condition does montradict the express termksuch written agreement.”
Hicks v. Bush180 N.E.2d 425, 427 (N.Y. 1962)“However, the line between consistent and
inconsistent conditions precedent may be a fine oh®€ercontinental Monetary Corp. v.
Performance Guarantees, In@05 F. Supp. 144, 149-50 (S.D.N.Y. 1989). Presumably, a
condition precedent would contradict the stagatrin question because while the statement
implies immediate performance, a conditimecedent would contemplate delays in
performance. But the provisionihe bill of sale appears dated more at ensuring prompt
performance of each party’s responsibilities under the bill ofsade it was valid and effective
than it does at mandating thattAnternational actut render funds at the time it signed the

agreement. Indeed, at the time Art Internatiaigthed the bill of sale, Etiman knew that it still

2 Hicksdealt with an oral condition precedent, in conttaghe condition here, which appeared in writing, but
whose ambiguity is being resolved by parol evidence. Even assuming tHitkkeaule that the condition cannot
contradict the express terms of the written agreemetieapjp does not compel Edelman Arts’s conclusion, as
detailed below.
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did not have the funds necessary to complatdransaction. Anevery invoice in this
transaction, as well as the Hutter-Edelman &ilbale, contained similar provisions, and no
entity in this transaction ever actually rendgpagiment. Under the circumstances of this case,
the condition precedent does not contratiietterms of the written agreemeisee Morgan
Stanley High Yield Secs., Inc.Seven Circle Gaming Cor269 F. Supp. 2d 206, 218
(S.D.N.Y. 2003) (noting that vere plaintiffs argued that dfhe is of the essence” clause
conflicted with a condition precedent becauseugtgest[ed] that the parties did not anticipate
any delays in performance,” that “[t]he premn simply assures—assuming there is a valid
contract—that the parties will discharge thesponsibilities promptly” and finding “that the
alleged condition precedent does not ‘in a realesenstradict[s] [this] ter[m] of the written
agreement” (quotingdicks 180 N.E.2d at 427)).

It was undisputed at trial that teabject of the condition preceden¢,, that funds be
received from Galerie G, never occurred. Bt Arts argues that the condition precedent
should nevertheless be disregarded because impassible to perform. Impossibility excuses
the non-occurrence of a condition precedent if t@ioence of the condition is not a material
part of the agreement and forfeiture would othise result. RestatemiefSecond) of Contracts
§ 271;accord14 Williston on Contracts § 43:14 (“[I]t igenerally true that if a condition
precedent to one party’s duty to perform doesowotir, . . . he or she will be excused from
further performance under the contract, eveemtine nonoccurrence is itself excused as the
result of impossibility or imracticability. However, ithe condition is of only minor
importance, its happening is ameechnicality, and a forfeitusill result by insisting upon its
occurrence, the nonoccurrence as a result of impossibilitypyasticability will be excused,

and the duty that was subject to the condisartcurrence will beconabsolute despite its
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failure to occur.”). Here, however, the conditiwas clearly a material part of the agreement.
Thomas testified that he would reve signed the bill of sabeit for Edelman’s addition of the
“in escrow” language, and Edelman was abledax Thomas into doing so just before the
closing on the basis of that language. The weage of the condition, énefore, should not be
excused.

Edelman Arts also levels a number of tedtarguments that attempt to undermine the
conclusion that the parties intended to forooadition precedent. First, Edelman Arts argues
that there was no logical reason for EdelrAais to condition the bill of sale upon Art
International’s receipt of fundsom a third party before it bountself to an unconditional bill of
sale with Hutter. The evidence in this cdsmyever, shows that Edelman was determined to
“close” the transaction by December 13, despiteri&is’s protestations that Art International
still lacked funds at tit time. The logical reason to conditithe bill of salen the receipt of
funds from Galerie G, therefor&as simply that it was the onlyay to induce Thomas to sign
the bill of sale prioto the “closing.” Second, EdelmantApoints to Art International’s
communications that it was happythvthe draft bill of sale, that required no chages to the bill
of sale, and could sign and retutrwia FedEx as being incontsit with Art International’s
proffered intent to create a condition precedértie fact remains, however, that when Art
International made those commeatiions, it had not yet signed thidl of sale, and the evidence
shows that it was unwilling to do so until such tiaseit received assurances (at least from a
bank, as opposed to Galerie G, Pestalozzi, or Paris) that funds were en route. Art International’s
communications to Edelman indiedts satisfaction with the forwf the bill of sale, but not
necessarily with théme of execution. And third, EdelmaArts argues that because Art

International did not specifically take the legakition that its obligatins were subject to a
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condition precedent in its communications with EdelrAats after the closing, it is not credible
that the parties intended a condition precedBuit. Art International is1ot a group of lawyers
and is not expected to asseregvlegal defense available to it in informal communications in
order to preserve such defenses. Moreover, most of Art International’s post-December 13
communications were dedicated eithefudher efforts at securing fundseg, e.g.Pl.’s Exs.

71, 73-75), or at extending the time in the hopes that the tisaction might yet be completed,
(see, e.g.Def.’s Exs. 67, 70), as opposed tdisgtout Art Internatonal’s legal position
comprehensively.

Lastly, Edelman Arts argues that a condition precedent makes little sense in this case
because it had issued an invoice on November 21, 2005, that was never voided. In Edelman
Arts’s estimation, it is “absurd” that Edelmamuld have chosen to place a condition precedent
on the bill of sale, as he had an unconditiobiiging document prior to the bill of sale being
signed. (Pl.’s Post-Trial Mem§.162.) Of course, Edelman could have chosen to rest on the
“binding” effect of the invoice, tthe extent it was binding in armd itself, rather than inducing
Thomas to sign the bill of sale by offering the “escrow” arrangement. The evidence shows that
he did not. In order to obtain the “additional document committing [Thomas] on this picture”
that Edelman “needed . . . in [his] hand sidjpeor to the closing,” Edelman proposed an
arrangement under which the fi@s understood that the docurherould remain inoperative
until such time as Art International dhaeceived funds from its buyerSéeEdelman Tr. 111:6-
17.) That intent was to create a condition precetietine validity of the agreement, one which
has not been fulfilled and whose fulfillment cannot be excused for lack of materiality.

Accordingly, the agreement cannot be thsib&or a breach afontract claim, and

judgment must be entered irnvéa of Art International.See Oppenheime60 N.E.2d at 418.
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CONCLUSION
For the reasons given, plaintiff has failed to prove its claim by a preponderance of the
evidence. The Clerk of the Court is directed to enter judgment for the defendant and close this

case,

SO ORDERED.

Dated: New York, New York
January 24, 2012 P

Richard J. Holwell
United States District Judge
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