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Richard J. Holwell, District Judge: 

This is a purported collective action brought under the Fair Labor Standards Act 

(“FLSA”) to recover unpaid overtime wages.  Now before the Court is defendant 

Electronic Data System’s (“EDS”) second motion for summary judgment asserting the air 

carrier exemption to the FLSA’s overtime requirements.  29 U.S.C. § 213(b)(3).  Because 

EDS provides services to an air carrier but is not an air carrier itself, the exemption only 

applies if EDS proves, first, that it performs transportation-related services, and second, 

that its relevant operations are “controlled by” an air carrier.  The Court finds that EDS 

has not proven the second proposition.  Accordingly, the motion for summary judgment 

is denied. 

BACKGROUND 

 EDS is one of the country’s preeminent information technology (“IT”) 

companies.  It provides IT services to “government entities and private businesses 

throughout the world,” (Arnold Decl. ¶ 2), and claims to have “founded the information 
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technology outsourcing industry.”  (Rudich Decl. Ex. D.)  It maintains offices in dozens 

of countries, serves approximately 960 clients, and estimates its own value at more than 

$20 billion.  (Id.)  Examples of its work include the provision of server management and 

technology infrastructure services to Mazda Motor Europe; a $586 million contract to 

provide information storage services to the British Columbia Ministry of Labor and 

Citizens’ Services; and a $531 million contract to provide varied IT and 

telecommuncations support to an international television marketing company.  (Id.) 

 This case concerns EDS’s relationship with one particular client, American 

Airlines (“American”).  The airline receives IT services from EDS that, according to 

defendant, “touch upon virtually every area of American’s business, including flight 

planning and operations, pilot communications, in-flight catering, airplane maintenance, 

flight reservations, human resources, finance, marketing, and a multitude of other 

functional areas.”  (Shanks Decl. ¶ 3.)  In other words, American outsources IT work to 

EDS, and that work is important to American’s operations.  The core IT services that 

EDS provides American include “midrange hosting (i.e., servers), mainframe hosting, 

network, applications development and maintenance, helpdesk, and desktop.”  (Id.)   

 Aside from core IT services, EDS also provides American with Staff 

Augmentation (“Staff Aug”) services.  (Def. 56.1 ¶ 82.)  Staff Aug is what it sounds 

like—a staffing service whereby EDS provides personnel to supplement American’s IT 

workforce.  (Cuccarese Decl. ¶ 4.)  Individual Staff Aug employees—or “Staff Augs,” as 

the parties refer to them—work from American office space, amongst American 

employees, and report to American supervisors.  (Id. at ¶¶ 4, 7, 14-15)  Some Staff Augs 
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are EDS employees, while others are independent contractors whom EDS retains through 

staffing agencies and places with American.  (Id. at ¶ 4.)   

 Kelley and Tammye Cunningham, plaintiffs in this case, were Staff Augs that 

EDS retained and placed with American through a staffing agency.  (Def. 56.1 ¶ 87; 

Cuccarese Decl. ¶ 4.)  Kelley Cunningham (“Kelley”) worked on a project upgrading 

American’s telephone systems from March 2002 through November 2005.  (Def. 56.1 ¶ 

132-33.)  His primary task was to replace Private Branch Exchange (“PBX”) boxes—

switch stations, basically, for telephone systems—with newer models, and to ensure that 

the replacement boxes did not cause service interruptions.  (Id. at ¶ 133; K. Cunningham 

Decl. ¶ 2.)  Tammye Cunningham (“Tammye”) performed audits of American’s 

telephone lines from June 2004 to May 2005.  (Def. 56.1 ¶ 149.)  This work entailed 

checking traffic on particular lines, recommending disconnection of lines that received 

little use, and confirming that American was not being billed for disconnected lines.  (T. 

Cunningham Decl. ¶¶ 9-12.)  During their time as Staff Augs, both Cunninghams worked 

from American office space and were supervised by American managers.  (Def. 56.1 ¶¶ 

118-19; 125-26.)   

 A contract called the Information Technology Services Agreement (the 

“Agreement”) governs EDS’s relationship with American.  (Id. at Ex. 7 (“Agrmnt”).)  

Among other things, the Agreement requires that EDS house certain specified software 

applications on computers it uses for American-related work, (Id. at ¶ 15), and it prohibits 

EDS from using third-party software or appointing personnel to any of six “key” 

American-related positions, including Manager of the American account, without 

American’s consent.  (Agrmnt. at 2, 15, 26, 35.)  A series of subsidiary agreements set 
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performance standards—called “service levels”—that EDS must meet, mainly with 

regard to the speed and continuity of network services and the efficiency of EDS’s 

response to IT problems.  (Def. 56.1 ¶ 62-64.)  American has access to EDS records 

about billing and work performance so that it may track EDS’s compliance with the 

service levels.  (Id. at ¶¶ 56-57, 65-67.)   

 This is EDS’s second summary judgment motion invoking the air carrier 

exemption to the FLSA’s overtime requirements.  In denying the first motion, the Court 

found that the evidence EDS had submitted improperly focused upon the relationship 

between the Cunningham plaintiffs and American, rather than upon the legally germane 

relationship between American and EDS.  Cunningham v. Electronic Data Systems 

Corp., 579 F. Supp. 2d 538, 541 (S.D.N.Y. 2008) (finding that satisfaction of the air 

carrier exemption depends on “whether plaintiffs’ employer was under the ownership or 

control of an air carrier and whether the employer provided transportation-related 

services . . . .”) (emphasis in original).  The Court invited defendant to submit a renewed 

motion supported by proper evidence.  Id. at 542.  On this second motion, EDS includes 

portions of its contract with American and offers a supplemented series of affidavits.  

This supplemented record, however, relies heavily on contractual language that is of 

limited value in understanding the actual nature of the relationship between American 

and EDS.  Defendant’s other evidence focuses on American’s control of Staff Augs, 

specifically, and does not provide sufficient information about the overall relationship 

between the two corporations.  As it is defendant’s burden to prove that the air carrier 

exemption applies, the paucity of the record undermines its motion.      
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LEGAL STANDARD 

Summary judgment is proper if the moving party shows that “there is no genuine 

issue as to any material fact and that the movant is entitled to judgment as a matter of 

law.”  Fed. R. Civ. P. 56(c); see Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).  “In 

deciding whether there is a genuine issue of material fact as to an element essential to a 

party’s case, the court must examine the evidence in the light most favorable to the party 

opposing the motion, and resolve ambiguities and draw reasonable inferences against the 

moving party.”  Abramson v. Pataki, 278 F.3d 93, 101 (2d Cir. 2002) (internal quotation 

marks omitted); see also Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).     

DISCUSSION 

 As the Court explained in its first summary judgment opinion, the FLSA requires 

employers to pay employees “time-and-a-half”—a rate of one and a half times the 

employees’ regular rate—for all hours worked in excess of forty in a single work week.  

Cunningham, 579 F. Supp. 2d at 539.  This overtime pay requirement, however, does not 

apply to the workforce of any employer who is an air carrier subject to the Railway Labor 

Act.  29 U.S.C. § 213(b)(3) (overtime requirements do not apply to “any employee of a 

carrier by air subject to the provisions of title II of the Railway Labor Act”).  Commonly 

known as the “air carrier exemption,” the scope of this FLSA exception is commensurate 

with the reach of the RLA: if an employer is a “carrier” under the RLA, the FLSA’s time-

and-a-half rule does not apply to its employees.  Thus, whether an employer falls within 

the air carrier exemption depends primarily on an analysis of the RLA, rather than the 

FLSA itself.  See Verrett v. The SABRE Group, Inc., 70 F. Supp. 2d 1277, 1281 (N.D. 

Okla. 1999).   
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 The RLA seeks to promote peaceable resolution of labor disputes in the air and 

rail transportation industries that might otherwise cause severe interruptions to interstate 

commerce.1  45 U.S.C. § 151a (“The purposes of the chapter are . . . [t]o avoid any 

interruption to commerce or to the operation of any carrier engaged therein . . . .”); 

Virginian Ry. Co. v. System Fed’n No. 40, 300 U.S. 515, 553 (1937).  To that end, the 

RLA prescribes an “almost interminable” mediation and negotiation process that labor 

and management in these industries must exhaust before resorting to self-help.  See 

Detroit and Toledo Store Line R.R. Co. v. United Transp. Union, 396 U.S. 142, 149 

(1969).  The RLA’s goal of minimizing work stoppages that might affect air and rail 

transportation stands in contrast to the objectives of the nation’s other major labor 

relations statute, the National Labor Relations Act (“NLRA”), which “encourages self-

help as a persuasive tactic so long as each party’s behavior meets certain norms.”  See 

Shaunta M. Knibb, The Jurisdictional Shadowland Between the NLRB and the National 

Mediation Board, 72 Wash. L. Rev. 241, 246 (1997) (citing 29 U.S.C. § 163 (1996) 

(“Nothing in this subchapter, except as specifically provided for herein, shall be 

construed so as either to interfere with or impede or diminish in any way the right to 

strike . . . .”)).  The NLRA applies to all private employers except those that are subject to 

the RLA.  29 U.S.C. § 152(2).  The jurisdictional line between the two statutory regimes, 

though often fuzzy, draws a very important border: parties that fall on the NLRA side 

have protected rights to engage in such collective conduct as strikes and lockouts, while 

parties under the RLA most often find themselves obliged to resolve disputes before 

resorting to work stoppages.  See Knibb, 72 Wash L. Rev. at 245.   

                                                 
1 Though the statute originally applied only to rail carriers, Congress amended it in 1936 to cover air 
carriers as well.  District 6, Int’l Union of Indus. Service v. N.M.B., 139 F. Supp. 2d 557, 560-61 (S.D.N.Y. 
2001). 
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 The outer limits of the RLA’s reach are not marked clearly.  The statute plainly 

applies to “common carriers by air,” such as American and other commercial airliners.  

45 U.S.C. § 181.  But to effectuate the purpose of avoiding interruptions to air and rail 

transport, the RLA extends beyond airlines and railroads themselves and also applies to 

certain employers that provide services necessary to the operations of a common carrier.  

See Verrett, F. Supp. 2d at 1281.  The RLA applies, for example, to companies that 

provide airlines with cargo-handling and shuttle-bus services, even though such 

companies do not actually operate airplanes.  In re Int’l Cargo Marketing Consultants, 31 

NMB 396 (June 18, 2004) (cargo-handling); In re Air Serv, 35 NMB 201 (July 9, 2008) 

(shuttle-bus).  It is here, with regard to these non-carrier carriers, or “carrier affiliates,” 

that the “shadowland” between the RLA and NLRA begins.  Knibb, 72 Wash. L. Rev. at 

241. 

 The RLA defines the scope of its coverage of carrier affiliates with the following 

language: 

The term ‘carrier’ includes . . . any company which is directly or indirectly owned or 
controlled by or under common control with any carrier by railroad [or air] and which 
operates any equipment or facilities or performs any service (other than trucking service) 
in connection with the transportation, receipt, delivery, elevation, transfer in transit, 
refrigeration or icing, storage, and handling of property transported by railroad [or air] . .  

 
45 U.S.C. § 151.  The National Mediation Board (“NMB”), the agency charged with 

administering the RLA, formulates this statutory language into the following test: 

When an employer is not a rail or air carrier in the transportation of freight or passengers, 
the NMB applies a two-part test in determining whether the employer and its employees 
are subject to the RLA.  First, the NMB determines whether the nature of the work is that 
traditionally performed by employees of rail or air carriers—the function test.  Second, 
the NMB determines whether the employer is directly or indirectly owned or controlled 
by, or under common control with, a carrier or carriers—the control test.  Both parts of 
the test must be satisfied for the NMB to assert jurisdiction. 

 
In re Int’l Cargo, 31 NMB at 406 (citations omitted).  This test is now well-established in 

the agency’s case law and, as the Court noted in its prior opinion, courts defer to it as the 
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proper construction of the statute.  Cunningham, 579 F. Supp. 2d at 542; District 6, 139 

F. Supp. 2d at 561. 

 Though the NMB’s interpretation of the RLA governs this case, the FLSA context 

remains relevant in one crucial sense.  It is well-settled that “exemptions to the FLSA are 

narrowly construed against [ ] employers.”  Bilyou v. Dutchess Beer Distribs., Inc., 300 

F.3d 217, 222 (2d Cir. 2002) (internal quotations omitted).  As a matter of substantive 

law, it is not apparent how that doctrine should fit into the Court’s analysis, because by 

the statute’s plain language the FLSA’s air carrier exemption and the RLA are 

coextensive.  29 U.S.C. § 213 (b)(3).  It would be strange to apply the RLA’s definition 

of “carrier” differently in FLSA cases than in RLA cases, and other courts have not done 

so.  See Verrett, 70 F. Supp. 2d at 1281-83; Slavens v. Scenic Aviation, Inc., 221 F.3d 

1353, at *1 (10th Cir. 2000).  However, though the FLSA context would not seem to alter 

the substance of applicable RLA law, the narrow standard of construction for FLSA 

exemptions does have an important procedural impact—it charges the employer with the 

burden of proving that an exemption applies.  Cunningham, 579 F. Supp. 2d at 540; 

Martin v. Malcolm Pirnie, Inc., 949 F.2d 611, 614 (2d Cir. 1991) (“[A]n employer bears 

the burden of proving that its employees fall within an exempted category of the 

[FLSA].”).  Thus, summary judgment is only appropriate here if EDS has submitted 

enough undisputed evidence to prove that it meets both the “function” and “control” 

prongs of the NMB’s carrier-affiliate test.  See Martin, 949 F.2d at 616.  EDS has met 

this burden with respect to the function prong but not with respect to the control prong. 
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A. 

 EDS plainly satisfies the function prong.  The controlling inquiry is “whether the 

nature of the work is that traditionally performed by employees of rail or air carriers.”  In 

re Int’l Cargo, 31 NMB at 406.  As the agency applies the test, any work that 

proximately advances the carrier’s commercial transportation services, even if that work 

is not inherently aviation-related, satisfies the standard.  Thus, employers that provide 

sky-cap, janitorial, shuttle-bus, and cargo-handling services have all been found to satisfy 

the function prong.    Id. at 406 (cargo-handling); In re Kanonn, 31 NMB 409, 417 (June 

18, 2004) (janitorial and sky-cap services); In re Air Serv Corp., 35 NMB at 210 (shuttle-

bus).  The focus of the test is whether the carrier affiliate’s services are sufficiently 

connected to the carrier’s commercial transportation operations that a work stoppage at 

the carrier affiliate would impede those operations.  See Verrett, 70 F. Supp. 2d at 1281 

(finding that employer that provided IT services to American Airlines met the function 

prong) (“When the activities of carrier affiliates are necessary to the operations of an air 

carrier, and a labor dispute at the affiliate could cripple airline operations, those affiliates 

must be subject to the RLA because such disruption is the very type of interruption to air 

commerce the RLA was designed to prevent.”); In re Milepost Indus., 27 NMB 362, 366 

(May 9, 2000) (function prong satisfied where employer’s work was “an integral part of 

the carrier’s business.”).        

 Like the employer in Verrett, which also provided IT services to American, EDS 

provides American with services that are crucial to the airline’s commercial operations.  

(Shanks Decl. ¶ 3.)2  In fact, EDS’s services to American are more or less the same as the 

                                                 
2 The evidence that EDS’s IT services “touch upon virtually every area of American’s business, including 
flight planning and operations, pilot communications, in-flight catering, airplane maintenance, flight 
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services found to pass the “function” prong in Verrett: EDS acquired SABRE, the IT 

company at issue in Verrett, soon after that case was decided, and EDS continued 

thereafter to offer the airline the “same scope of IT services” that SABRE provided 

before the acquisition.  (Arnold Decl. ¶ 4-5.)  The Court agrees with Verrett’s reasoning 

that because EDS’s services, like the services SABRE provided previously, are 

“absolutely integral” to American’s operations, those services pass the function prong.  

Verrett, 70 F. Supp. 2d at 1283.  This conclusion finds further support in the agency 

opinions holding that services of more peripheral significance to air transport operations 

pass the function test.  See, e.g., In re Dobbs Int’l Services, 34 NMB 97, at *7 (March 2, 

2007) (in-flight catering); In re John Menzies, 31 NMB 490, 504 (Aug. 26, 2004) (cabin-

cleaning).3        

B. 

 The control prong requires more analysis.  The relevant inquiry is whether “the 

employer is directly or indirectly owned or controlled by, or under common control with, 

a carrier or carriers.”  In re Int’l Cargo, 31 NMB at 406.  EDS does not claim to be 

owned by or under common ownership with a carrier, so it can only satisfy this prong of 

the test by showing that it is “controlled by” American.  The Court summarized the 

                                                                                                                                                 
reservations . . . and a multitude of other functional areas” is uncontroverted.  (Id.)  Plaintiffs purport to 
deny this assertion in their 56.1 statement, but the only evidence they cite is inapposite.  (Pl. 56.1 ¶ 10 
(citing EDS interrogatory response that “it is not aware of the names of those individuals (if any) employed 
by American Airlines and/or SABRE Group that have or had the same job title as Plaintiffs.”).)    
 
3 Plaintiffs attempt to manufacture a factual dispute as to whether the EDS employees perform work that 
was “traditionally performed by [carrier] employees.”  They rely on EDS’s statement in an interrogatory 
response that it was not aware of the names of any American employees who had the same job title, at any 
point in time, as the Cunninghams.  (Pl. 56.1 ¶¶ 145, 156.)  Even standing alone, this evidence is of 
questionable value: it is not clear why EDS’s inability to name American employees should carry any 
weight.  Furthermore, an employer satisfies the NMB’s test if it proves, as EDS has, that its services are 
crucial to air transportation operations (such that, if the airline did not outsource those services, it would 
have to perform them itself to continue operating).  See In re Air Serv Corp., 35 NMB at 210; In re 
Milepost Indus., 27 NMB at 366.  Finally, the Verrett case establishes that American employees did, at one 
time, perform the IT work that EDS employees perform now.  70 F. Supp. 2d at 1280.   
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NMB’s framework for applying this statutory language in its opinion denying 

defendant’s first summary judgment motion:  

[I]n determining whether an entity is controlled by an air carrier, the NMB considers 
factors including “the extent of the carrier control over the manner in which the company 
conducts its business; access to the company’s operations and records; the carrier’s role 
in personnel decisions; the carrier’s degree of supervision over the company’s 
employees; the carrier’s control over employee training; [and] whether company 
employees are held out to the public as employees of the carrier,” John Menzies, 31 
N.M.B. at 504-05, “the carrier’s role in the entity’s daily operations,” “the entity’s 
employees’ performance of services for the carriers,” and “the degree to which the 
carriers affect other conditions of employment,” Int’l Total Servs., 26 N.M.B. 72, 75.     

 

Cunningham, 579 F. Supp. 2d at 542 (alterations omitted).  Not addressed in this 

summary is the threshold issue of whether the NMB’s control analysis should apply to 

EDS as a single corporate entity or instead to a discrete area of EDS’s operations relating 

to air travel.  The Court considers this question, which has received surprisingly little 

direct attention from the NMB, infra at pages 14 – 16.     

 The NMB’s long list of control factors, though now an established feature of the 

agency’s precedent, does not provide precise guidance on questions of carrier control.  

Rather, with so many considerations in play, the line between “control” and “lack of 

control” blurs.  The agency has determined, for example, that a sky-cap, baggage 

handling, cabin cleaning, and food services contractor, which gave air carriers substantial 

control over its personnel decisions and allowed the carriers to train its employees 

directly on a range of procedures, was not “controlled by” its air carrier clients.  In re 

Ogden Aviation Serv., 23 NMB 98 (Feb. 5, 1996).  On the other hand, the NMB also held 

that a contractor providing janitorial and sky-cap services, which accepted only limited 

input from the carrier as to personnel matters, but whose employees worked under close 

air carrier supervision, and which received its equipment and office space from the air 

carriers, was “controlled by” the air carriers.  In re Kanonn Serv. Enter. Corp., 31 NMB 
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409 (June 18, 2004).  Though some distinctions do exist between the cases—in Kanonn, 

the carriers provided equipment and office space and supervised affiliate employees more 

closely—it is difficult to draw a principled line between the outcomes, particularly under 

the NMB’s amorphous list of factors.  See Ogden, 23 NMB at 107; Kanonn, 31 NMB at 

417; compare also In re Huntleigh USA Corp., 29 NMB 121 (Dec. 17, 2001) (sky-cap 

and baggage handling contractor “controlled by” carrier).     

 Assessing the relative weight the NMB places on each factor brings the test into 

sharper focus.  The factors certainly vary in importance.  One in particular—the extent of 

the carrier’s role in the subject company’s daily operations—appears to determine the 

outcome in many cases.  Where the carrier controls the details of the day-to-day process 

by which the contractor provides its services—for example, the number of employees 

assigned to particular tasks, the employees’ attire, the length of their shifts, and the 

methods they use in their work—the control prong is likely satisfied.  On certain 

occasions, the NMB has acknowledged that this factor bears heightened significance. 

Ogden, 23 NMB at 104 (“[The Board] focuses on the carriers’ role in the entity’s daily 

operations and its effect on the manner in which employees perform their jobs.”); Int’l 

Total Servs., 26 N.M.B. at 75 (emphasizing the “carriers' role in the entity's daily 

operations”).  Further, in every case the parties cite holding that a carrier affiliate satisfied 

the control prong, the air carrier exerted substantial control, on a day-to-day basis, over 

how affiliate employees did their jobs.  See Kanonn, 31 NMB at 417 (“Delta determines 

how many employees work each shift and at what locations.  Delta also must authorize 

the use of overtime and dictate the maximum hours Kanonn employees can work each 

month.  While Delta does not directly supervise Kanonn employees, Delta managers meet 
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with [a Kanonn supervisor] on a daily basis to review Kanonn employee performance.”).4  

The day-to-day operational control factor is not independently dispositive; in some of the 

cases finding a lack of requisite control, carriers oversaw aspects of the contractor’s daily 

operations. See, e.g., In re Signature Flight Support, 32 NMB 214, 220 (Aug. 31, 2005) 

(carrier imposed “stringent demands” on employer’s fueling and towing procedures and 

met with employer throughout the day to discuss scheduling needs and discuss employee 

performance).  But there is little doubt that the agency places more weight on this factor 

than the others on its list (such as “records access” and whether the subject employees are 

“held out to the public” as the carrier’s own), and it seems that, where the carrier’s 

control over daily operations is particularly extensive, the control prong will always be 

satisfied.  See In re Int’l Cargo, 31 NMB 396 (cargo services employer “controlled by” 

carrier where carrier dictated storage and handling techniques, set requirements for 

performance of administrative functions, required that the contractor use a specific 

computer system, and determined the priority of assignments).          

 The carrier’s power over the subject employer’s personnel decisions is another 

consideration of heightened import.  Cases finding a lack of requisite control usually 

                                                 
4 See also Dobbs Int’l Services d/b/a Gate Gourmet, 34 NMB 97, at *8 (Mar. 2, 2007) (“[S]ervice 
contracts, service manuals and performance evaluation plans between Gate Gourmet and the Carriers 
dictate in almost infinite detail all aspects of Gate Gourmet’s operations . . . The Carriers dictate all facets 
of how menus and meals are prepared and presented.”); In re Air Serv Corp., 35 NMB 201, 211 (July 9, 
2008) (“FedEx determines the number and types of buses that Air Serv will use and must approve any 
change in the quantity or style of bus . . . The buses contain GPS devices that are linked to FedEx 
computers . . . FedEx determines the hours of the shifts and the number of hours of daily service provided 
by Air Serv.”); In re Milepost Industries, 27 NMB 362, 367 (May 9, 2000) (“Milepost SSFF must transport 
all flight crews that the carriers require, including all unscheduled and add-on flight crews.  As a result, the 
carriers’ flight schedules determine much of Milepost SSFF’s daily operations . . . United has the right to 
reject a Milepost SSFF vehicle and have it replaced and even dictate the type of vehicle, van, or bus used 
by Milepost SSFF to pickup flight crews.”); In re Int’l Cargo, 31 NMB 396, 406 (June 18, 2004) (“The 
airline customers exercise substantial control over Alliance’s operations and employees . . . Carriers 
effectively supervise Alliance employees in the building of pallets and the priority of work projects . . . the 
carriers [have] considerable control over all phases of [Alliance’s] operations, including [] specifying 
methods of storage and handling techniques . . . .”). 
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emphasize that the carrier affiliate “hires, trains, pays, promotes, transfers, evaluates, 

disciplines, and if necessary, discharges” its own employees.  See Ogden Aviation, 23 

NMB at 106.  On the other hand, carrier authority over hiring decisions and employee 

termination is a solid indication that the carrier “controls” the employer.  Huntleigh, 29 

NMB at 126 (“Southwest is entitled to request the removal of any Huntleigh employee 

that Southwest believes displays improper conduct.”); In re AirServ Corp., 35 NMB at 

211 (“FedEx has final authority to approve or reject a [job] applicant . . . .[Air Serv] has 

[] never refused a request by FedEx to discipline or terminate an employee.”).  This 

factor is not a perfect bellwether either—in Kanonn, the carrier was not heavily involved 

in personnel matters—but a carrier’s right to terminate employees or reverse hiring 

decisions seems to argue strongly for satisfaction of the control prong.  See id.   

 Thus, though all of the NMB’s factors remain relevant to the analysis, day-to-day 

operational control and influence over personnel decisions do much to determine 

outcomes under the control prong. 

* 

 The Court now turns to application of the control factors to this case.  As a 

threshold matter, the parties disagree over the proper scope of that application.  Plaintiffs 

argue that the control prong should apply to EDS generally, as a multi-national IT 

services provider with clients in a wide array of industries.  Under that framework, there 

is little doubt that American does not “control” EDS, because EDS provides services to 

hundreds of non-carrier clients.  Defendants, on the other hand, argue that the test should 

apply “solely to that portion of an employer’s business that relates to an air carrier.”  

(Def. Mem. at 19.)  Under that view, EDS’s satisfaction of the prong would turn on 
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whether American controls the manner in which EDS provides services to American, 

specifically, regardless of the extent of EDS’s non-carrier operations.  

 Defendants have the better argument.  NMB precedent demonstrates that the 

agency limits application of its control-prong factors to, at the very least, the segment of 

an employer’s operations that relate to the carrier or carriers in question.  In Argenbright 

Security, 29 NMB 332 (June 13, 2002), the carrier affiliate provided “security and 

ancillary services” through two distinct operating divisions—one that served airlines 

exclusively, and another that served only non-carriers.  The particular set of carrier-

affiliate employees at issue in the case—sky-cap workers whose union sought a ruling 

that the NLRA governed disputes between it and the carrier-affiliate—worked for 

Continental airlines at Newark airport.  In finding the control prong satisfied, the NMB 

considered only the employer’s relationship with Continental at Newark, not its 

relationship with other carriers, and not its non-carrier business.  Id. at 338-39.  Other 

agency decisions show a similarly limited control analysis.  See, e.g., Milepost Indus., 27 

NMB at 366-67 (narrowing control analysis to relationship between employer and 

particular carriers served by employees involved in representation dispute).  The rule 

from these cases—that the control analysis should consider the specific relationship 

between an employer and a commercial air carrier that a particular dispute implicates—

stands on solid ground.  If the test applied to employers like EDS as a whole, entire units 

of workers providing carrier-support services would not be subject to the RLA, regardless 

of the integrality of their work to air transportation, simply because they fall under the 

umbrella of large corporations with additional divisions serving other industries.  Such a 

result would not advance the statute’s purpose of protecting the continuity of commercial 
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air transportation.  See Verrett, 70 F. Supp. 2d at 1283 (“The fact that a company 

provides services to carriers and to some non-carriers does not detract from RLA 

jurisdiction, as long as there is still an essential element of transportation-related 

service.”).  Thus, EDS meets the control test if its relationship with American—the client 

for whom the Cunninghams worked—evinces the requisite control. 

 A further issue, which the parties have not addressed, is whether the control test 

may apply to an even narrower segment of the employer’s operations—defined either 

geographically or functionally—than its relationship with a specific carrier client.  The 

NMB is apparently willing to focus the control analysis upon a specific geographical unit 

of a carrier affiliate’s operations.  In re Huntleigh USA Corp., 29 NMB 121 (Dec. 17, 

2001) (limiting analysis to operations at one airport).  If the same scope limitation were 

appropriate for a particular category of employees working for a particular client, then 

EDS might satisfy the control prong simply by showing that Staff Augs at American—as 

a distinct unit of employees—are “controlled by” American.  This framework would 

require applying the “craft or class” test used to define bargaining units under the RLA to 

determinations of whether specific subsets of carrier-affiliate employees fall under NMB 

or NLRB jurisdiction.  See, e.g., In re Merger of Grand Trunk Western Railroad Co., 17 

NMB 282, 288 (June 18, 1990).  The NMB’s carrier-affiliate case law, however, does not 

appear to address the issue.  Because the parties have not briefed the question, and 

because the current record does not permit a determination as to whether Staff Augs 

constitute a “craft or class,” the Court declines to consider the issue now, though trial of 

this action may well bring it to the fore.                     
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 While EDS’s formulation of the control prong (that it requires analysis only of the 

IT services EDS provides to American) is correct, at least as far as it goes, defendant has 

not met its burden of proving that the prong is satisfied.  To establish that its relevant 

operations are “controlled by” American, EDS relies mainly upon its contract with the 

airline.  Admittedly, portions of the contract do support defendant’s case, at least to some 

extent.  For example, the Agreement requires that EDS house three American software 

applications on its computers, (Agrmnt. at 35); and obtain American’s approval before 

using any third-party software.  (Id. at 31-32).  The Agreement also affords American the 

right to reject any particular software update EDS wishes to implement, (Id. at 15), and 

sets conditions under which EDS may use American office space.  (Id. at 32-33.)  

Further, the subsidiary “service level” agreements impose performance standards on 

EDS, covering such issues as “average response time to outages” and “the number of 

outages per month on network resources.”  (Shanks Decl. ¶¶ 7.)  These contractual 

provisions sketch the parameters of a relationship that might approach the level of control 

present in the cases defendant cites, see supra n.4 (collecting cases), but nothing in the 

record informs the Court as to the actual nature of American’s relationship with EDS, or 

the actual level of control that one entity exerts over the other.  Do all EDS employees in 

fact work from American office space?  Does American actually exercise tight oversight 

of the software EDS uses?  The record does not provide any answers.  In the same vein, 

does American actually monitor and enforce the service levels in a way that approximates 

the level of daily supervision seen in the NMB cases?  See, e.g., Kanonn, 31 NMB at 417; 

In re Air Serv, 35 NMB at 211.  The little evidence defendant has submitted on this 

question suggests that American, though it can access compliance data on an EDS 
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website, in fact monitors compliance only “periodically,” mainly through monthly and 

quarterly reports from EDS.  (Shanks Decl. ¶¶ 6-11.)  That comparatively sparse level of 

operational supervision argues against satisfaction of the control prong.  See Kanonn, 31 

NMB at 417.  

 Indeed, the most obvious gap in the evidence concerns the two most significant 

NMB factors: American’s day-to-day involvement in EDS’s operations, and its influence 

over EDS’s personnel decisions.  The record does not indicate where core IT employees 

assigned to the American account work, let alone whether American controls their 

schedules, work procedures, attire, or anything else about their workday.  And while the 

contract provides American with some power over whom EDS hires to fill the roles of 

account manager and five other “key” positions, nothing in the record indicates whether 

American actually exerts any such influence.  Moreover, the NMB has found that control 

over only top managers does not necessarily demonstrate sufficient power over personnel 

decisions to satisfy the control prong.  In re Bombardier, 32 NMB 131, 139-40 (Jan. 31, 

2005) (lack of requisite control even where carrier retained “right to approve 

[employer’s] selection of the General Manager . . . .”).  The record is silent as to whether 

American controls personnel decisions regarding other core IT workers, beyond the small 

group mentioned in the Agreement.    

 Aside from the contractual provisions, most of the remainder of EDS’s control 

evidence pertains exclusively to Staff Augs.  According to the record, Staff Augs work 

from American office space, among American employees, and under the supervision of 

American managers, who control Staff Aug assignments, work schedules, and dress code.  

(Def. 56.1 ¶¶ 95 – 96, 105; Cuccrese Decl. ¶¶ 7 – 15.)  American establishes Staff Aug 
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hiring criteria, interviews candidates, and makes final hiring decisions.  (Def. 56.1 ¶ 93.)  

When American is dissatisfied with a Staff Aug’s performance, it can demand that EDS 

discipline or remove the individual, and EDS habitually complies with those demands.  

(Id. at ¶¶ 109 – 11.)  This evidence certainly shows that Staff Augs like the Cunninghams 

are “controlled by” American, but it only works to emphasize the inadequacy of the 

record as a whole, under the interpretation of the control prong EDS has proposed.  

American certainly controls personnel decisions regarding Staff Augs, but nothing shows 

similar control over EDS’s other IT workers—the employees who provide American with 

“midrange hosting (i.e., servers), mainframe hosting, network, applications development 

and maintenance, helpdesk and desktop [services].”  (Id. at 9.)  Similarly, with respect to 

operational control, it is evident that American supervises Staff Augs on a daily basis, but 

the record does not indicate whether American controls any details of daily operations for 

core IT workers.  EDS has submitted ample declarations about Staff Aug life,5 but no 

evidence addresses the circumstances in which core IT employees work.  And the record 

does not say what portion of the EDS-American relationship Staff Augs represent.  For 

all the Court knows, Staff Augs are a minor aspect of the relationship.  Thus, under 

EDS’s own formulation of the control prong—that it implicates the “portion of [EDS’s] 

business that relates to [American]”—the Staff Aug evidence does not satisfy EDS’s 

burden to prove that it is “controlled by” American.  Rather, that evidence highlights the 

insufficiency of the record concerning American’s overall relationship with EDS.   

 Because EDS has not met its burden with respect to the control prong, summary 

judgment is denied.  See Cunningham, 579 F. Supp. 2d at 540.   

                                                 
5 Austin Decl. ¶¶ 2-7; Minorik Decl. ¶¶ 3-6; Cuccarese Decl. ¶¶ 5-18; Dube Decl. ¶¶ 1-7; Alonso Decl. ¶¶ 
1-5.    




