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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

WILLIAM I. KOCH,
07 Civ. 9600 (JPO)

_V_
OPINION AND ORDER

ERIC GREENBERG,
Defendant.

J. PAUL OETKEN,District Judge:

Plaintiff William I. Koch broughtthis diversity action against Defendant Eric Greenberg,
asserting claims of fraud and violations of New Yo®&aneral Businedsaw (“N.Y. GBL” or
“GBL"). Koch’s claims derive fronhis purchase afare Frenchvine consigned bysreenberg
through an auction house in October 2005. Koch purchased over 2,600 bottles of wine from
Greenberg at the auction, and he subsequently claimée@4 of those bottles were counterfeit.
In March and April 2013, this Court heldfaeeweekjury trial onKoch's claims. The trial was
bifurcated betweean initial phase—covering liability and non-punitive damagesid-a
punitive damages phase. On April 11, 2013, the jury returned a verdikaadbron all three
claims,awarding compensatory damage$855,811(the purchase prider the 24 bottlesand
an additional $24,000 istatutorydamages on one of Koch@BL claims($1000 per bottle).

(Dkt. No. 451.) The next day, April 12, 2013, the jury returned a verdiKoa's favorin the
second phasef the trial, awarding<och $12 million in punitive damages. (Dkt. No. 452.)

Presently before the Court are Greenbengigion for judgment as a matter of law, or, in

the alternative, for a new trial (Dkt. No. 495), and Koch’s motion for attornegss fisjunctive

relief, and interest (Dkt. No. 497.) For the reasons that followntiteons are graed in part
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and denied in pé&r (1) Greenberty motion for judgment or foa new trial is denied, excefat
the extenthat(a) the$355,811 compensatory damagesrd is reducetb $212,699, pursuant
to New York General Obligations Lag15-108 as a result of Koch prior settlement with
Zachys, and (b) the $12 million punitive damages awarehistted to$711,622 (2) Koch's
requesfor attorneys fees is denied; (3) Koch'’s request for injunctive relief is denied; gnd (4
Koch's request for preand post-judgment interest is granted.
l. Background

Familiarity with thebackground of thisase ippresumed, and the Court addresses only
those aspects of its factual and procedural background that are relevant tatitenonsibns.

A. Factual Background

This case concerns the sale of 24 bottles of wine by Zdgéhye Auctions, Inc.
(“Zachys”). These 24 bottles afine, which were among a larger set of bottles consigned by
Greenberg and purchased by Koch, bore certain indicia of inauthenticity, sugdest the
wine was counterfeit, or not what it was purported toAker discovery of this fact, Koch
brought suit against Greenberg, alleging commaanfraud and claims under N.Y. GBL 88 349
and 350, whictaddressleceptive business practiceBhe trial was bifurcated into two phases,
with the first encompasng liability and the second addressing Koch'’s claim for punitive
damages associated with his fraud allegations. On April 11, 2013, the jury found in favor of
Koch on all claimsspecifically finding that Greenbetgad committed fraud under two
theories—affirmative misrepresentation and fraudulent concealwant that he had engaged
in materially deceptive business practices in violation of GBL §8§ 349 and 350. The jury
awarded compensatory damage$28%5,811—representing the purchase price for the 24

bottles—and an additional $24,000 in statutory damages under GBL § 349, which authorizes
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“treble damages” up t$1000 per violation. On April 12, 2013, the jury awarded Koch $12
million in punitive damages.

B. Procedural Background

In an opinion and order dated September 30, 2012, the Honorable Barbara S. Jones, to
whom this case was previously assigned, denied Greenberg’s motion for sunmhgangnt,
holding that there were genuine disputésaterial fact with @spect to the claims at issue here.
Koch v. GreenbergNo. 07 Civ. 9600 (BSJ), 2002L 7997484 (S.D.N.Y. Sept. 30, 20120n
October 24, 2012, this case was reassigned to the undersigned.

Jury selection for trial began and was completed on March 26, 2013. The first phase of
the trialtook place from March 27, 2013 through April 11, 2013. The punitive damages phase of
the trial lasted one day, beginning and ending on April 12, 2013. Atdbke of evidence,
Defendant’s counsel asked the Court thattgion for judgment as a matter of law be “deemed
made now with briefing to be filed in due course.” (Tr. 21703 he Court reserved on the
motion, subject to later briefingld()

Defendant’s motion for judgment as a matter of law, or, in the alternative, for aiak
was filed on June 21, 2013. (Dkt. No. 495.) Plaintiff's opposition was filed on August 2, 2013
(Dkt. No. 503), and Defendant replied on August 23, 2013 (Dkt. No. 505.) Plaintiff filed his
motion for attorney’s fees, injunctive relief, and interest on June 24, 2013. (Dkt. No. 497.)
Defendant’s opposition was filed on August 9, 2013 (Dkt. No. 504), and Plaintiff replied on

September 10, 2013 (Dkt. No. 507

! The trial transcript appears on the docket at entry numbers 454, 456, 458, 460, 462, 464, 466,
468, 470, 472, 474, 476, 478. The pages are numbered continuously from 1-2516. Accordingly,
citations to the trial record are as follows, with the corresponding page nuifiber:.”
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Il. Legal Standards

A. Motion for Judgment as a Matter of Law Pursuant to Rule 50

Federal Rule of Civil Procedure 50 provides that a motion for judgment as a matter of
law may be made at any time before the case is submittkd jory, and, in the event of denial,
the movant may renew the motion no later than 28 days after trial. Fed. R. Civ. 2)5({)

“In reviewing a Rule 50 motion, a court may consider all the record evidence, but irsdatng
‘must draw all reasonable inferences in favor of the nonmoving party, and it may not make
credibility determinations or weighetevidence.”” Cross v. N.Y.C. Trans. Aui4.17 F.3d 241,
247 (2d Cir. 2005) (quotinBeeves v. Sanderson Plumbing Prods., B0 U.S. 133, 150
(2000)(citations omitted) The movant’s burden on a Rule 50 motrah be “particularly

heavy after the jury has deliberated in the case and actually returned its vddliat.248.

Thus, in order to grant such a motion, “there must be ‘such a complete absence otevidenc
supporting the verdict that the jury’s findings could only have been the reshikkef surmise
and conjecture, or . . . such an overwhelming amount of evidence in favor of the movant that
reasonable and fair minded men could not arrive at a verdict against I9ong v. Ives
Laboratories, InG.957 F.2d 1041, 1046 (2d Cir. 1992) (quotMattivi v. South African Marine
Corp, 618 F.2d 163, 168 (2d Cir.198@)tation omitted).

As this Court has cautioned befof@henever a court contemplates encroaching on the
role of the jury, it should recall that the jury trial is centrah® democratic system envisioned
by our Founding Fathers.Psihoyos v. John Wiley & Sons, Indo. 11 Civ. 1416 (JPO), 2012
WL 5506121, at *1 (S.D.N.Y. Nov. 7, 2012). As one such Founder “colorfully noted, trial by

jury is a key ‘indemnification againbeing ridden like horses, fleeced like sheep, worked like



cattle, and fed and clothed like swine and houndil.”(quoting The Revolutionary Writings of
John Adams 55 (C. Bradley Thompson ed., 2000)).

Accordingly, with both theole of the jury and Rule 50’s “stern standard” in mind, the
Court must give deference to all credibility determinations and reasonable inferences of th
jury, and may not weigh the credibility of witnesses or otherwise considerigatvof the
evidence.” Bucalo v. Shelter Island Union Free Sch. Di681 F.3d 119, 128 (2d Cir. 2012)
(quotations and citation omitted).

B. Motion for a New Trial Pursuant to Rule 59

After a jury trial and upon motion, a court may “grant a new trial on all or some of the
issues—and to any party . . ..” Fed. R. Civ. Pr. 59(a)(1). “A motion for a new trial should be
granted when, in the opinion of the district court, ‘the jury has reached a serioaskoers
result or . . . the verdict is a miscarriage ofiges™ Song 957 F.2d at 1047 (quotirgmith v.
Lightning Bolt Productions, Inc861 F.2d 363, 370 (2d Cir. 198&jtations omitted) Rule 59
motions differ from motions for a new trial pursuant to Rule 50 in two significantatsspEirst,
“[u]nli ke jJudgment as a matter of law, a new trial may be granted even if there is sailbstan
evidence supporting the jury’s verdict DLC Mgmt. Corp. v. Town of Hyde Paik63 F.3d 124,
134 (2d Cir. 1998). And second, in considering a Rule 59 mototnid judge is free to weigh
the evidence himself, and need not view it in the light most favorable to the verdict.iilther
“A new trial may be @nted, therefore, when the jusywerdict is against the weight of the
evidence.”Id. at 133 (citations omitted). Despite this, however, a court will grant a Rule 59
motion only when the jury’s verdict proves “egregious” in light of the evidence presainigal.

Id. at 134 (quotations and citations omitted).



[I. Defendant’s Motion for Judgment as a Matter ofLaw

A. Fraud Claim

Greenberg contends that Koch “failed to present clear and convincing evidéraelof
(Defendant Eric Greenberg’s Memorandum of Law, Dkt. No. 496 (“Def.’s Mem.”), d&ragd
requires the following elements: (1) representation of natact; (2) falsity; (3) scienter,

(4) reasonable reliance; and (5) injutgoch v. GreenbergNo. 07 Civ. 9600 (BSJ), 2008 WL
4778813, at *6 (S.D.N.Y. Oct. 31, 2008). The jury was properly instrastéd each of these
elementgCourt Ex. 7), whiclwere reiterated in theerdict form. (Dkt. #451.)

As to the first two elements, Greenberg argues that the trial record wad déany
actionable misstatement made®reenberg, contending instead that (1) most of the statements
in the auction catalogugere noractionable statements of opinion; and (2) Zachys, rather than
Greenberg, made the statements at isBust, the jury was instructed that statements of opinion
are noractionable except in the limited circumstance where such a statenogmioh is not
sincerely held.See, e.gUnion Carbide Corp. v. Montell N.\® F. Supp. 2d 405, 409 (S.D.N.Y.
1998) (“However, even an expression of opimaaly be actionable if it is ngincerelyheld”).
Additionally, the jury was instructed, at Greenberg’s request, on thactmmable nature of so
called “puffery” or “tradetalk.” See Bareham & McFarland, Inc. v. Karg28 A.D. 396, 398
(4th Dep’t 1930) (“Neither can the statements complained of be made the basectbam
fraud, if they are nothing more thamexommendation of the plaintif'wares.It is common
knowledge that dealers are wont to put the best side out, and extol their goods. The public is so
familiar with ‘dealer’s talK that it is generally regarded as a mere expressiopinfon, and,
where the parties deal on equal terms, is not relied upon to any great dgtetidh omitted));

accordSerrano v. Cablevision Sys. Cqr63 F. Supp. 2d 157, 167-69 (E.D.N.Y. 2012)
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(“ Statements will not form the basis of a fraud clainewthey are mere ‘puffery’ or are
opinions as to future events.” (citations omitted)).

It is axiomatic thatjuries are presumed to follow their instructionZafiro v. United
States 506 U.S. 534, 540 (1993) (quotations and citations omit&dyordingly, it is nothing
more than conjecture for Greenberg to assume that the jury’s finding of fyaifirtmative
misrepresentation was basedvague statements in the auction catalogueh as one that
Greenberg’d 7,000bottle collection was the “begdf-thebest.” The jury was explicitly
instructed that generatatement®f pufferyconcerning the status of a vendor’s wares are
insufficient, as a matter of law, to give rise to actionable fraBee,(e.g.Court Ex. 7, at 7
(“Examples of such [noactionable] statements are vague claims of superiority over comparable
products or exaggerated and boasting statements upon which no reasonable buyer would be
justified in relying.”)) Citing the charge conference, Greenbswgtendghat Koch suggested at
trial thatsuch statements were not puffery, but rativereactionablejnsincerely held
statements of opinion. (Tr. 2024.) Again, in accordance with Greenleggsstthe jury was
instructed on the difference between the two, and is presumed téoHawed that law. (Id. at

2118:8-22;see also idat 2165:19-2166:16.)Moreover, aside frorauchvague superlatives, the

2 In closing argument, Greenberg’s counsel stated as follows with regard to puffery

He says, look, the ad said terrific house, this house is only 2100
square feet. You know, a terrific house is 21,000 square feet. That's a
terrific house. | was misled. And it says spacious living room. This living
room is only 20 feet by 20 feet. What are you talking about? A spacious
living room is a hundred feet long and 50 feet wide. That's a spacious
living room. You defrauded me.

And wonderful yard, | got there, walked out in the yard. No
fountains. Where were the tennis courts, the Olympic size swimming
pool? There was not even a swimming pool. Not even room to play polo
or a putting green. That was a wonderful yard. You said wonderful yard.
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recordcontains several additionpbtential statements of fact, or potentially insincerely held
opinions, that the jury could haveasonably construed as actionable misstatem(Sgs.
Plaintiff’'s Opposition, Dkt. No. 503 (“Pl.’s Op}), at 46.)

Greenberg alsargueghat none of the possible misstatements alleged as teefoas
fraud were “made by Greenberg at all,” but rather, “were madédfly Zacharia in the Zachys
auction catalogue.'(Def.’s Mem. at 4.)First,under New York law, whil@a plaintiff may not
generally claim reliance on statements made by third parties, so long &#f pdeamong the
“class of persons” intended to rely on the statement, Rest. (Semfohorts 8533 (1976, it is
unnecessary that such “representations shoutddate to the plaintiff directly Greene v.

Mercantile Trust Cq.60 Misc. 189, 193 (N.Y. Sup. Ct. 1908cordOstano Commerzanstalt v.

That was a fradl My interpretation of wonderful yard is what | just
described to you. And great location, this is just in New Rochelle. |
thought it was Beverly Hills or Sutton place.

You don't get to do that, and there is a reason you don't get to do
that. The judge will give you an instruction explaining why you can’t do
that. He is going to read to you general assertions or expressions of a
seller in praising the product being offered for sale, commonly called
dealer’s talk, trade talk, or puffery, do not constitute a basis for a fraud
claim. Examples of such statements are vague claims of superiority over
comparable products or exaggerated and boasting statements upon which
no reasonable buyer would be justified in relying

How much testimony did we hear from Mr. Koch about having
read Alexander the Great, the Alexander the Greats of the collecting
world? After reading that, he then read all kinds of things. These wines
had to be genuine because Alexander the Great only collected genuine
wine. They had to bet@ed a certain way because Alexander the Great
had a great wine fridge.

All of that is not a representation, and all of the things that Mr.
Koch said he thought it meant is not actionable, as we call it in law. You
can’t sue somebody over it, because it's dealer's talk or trade talk or
puffery. “Puffery” is a funny word. But it is sort of puffing. Great house,
great lawn. People do that.

(Tr. 2165:4-2166:16 (emphasis added).)



Telewide Systems, In@94 F.2d 763, 766 (2d Cir. 1986) (“[F]raudulent misrepresentation made

with ‘notice in the circumstances of its making’ that the person to whom it was noadid w

communicate it to third parties subjects the person making the misrepresentatibifitiotba

the third party.” (citation omitted))Accordingly, even if Greenberg’s statements were made to

Zachys or its owner, rather than to Koch himself, so long as Greenberg reasxpeuiyd

auction attendees to rely dmose statementsa conclusion the jury was free to reach in light of

the record-they may beactionable representations under New York law. Greenberg also asserts

that Zachys, rather than Greenberg, drafted the entire cataldgveloping its own

representations concerning the wine that were separate from any representatierby

Greenberg. SeeDef.’s Mem. at 5 (“Indeed, Zachys’ control over the catalogue extended to

every representation therein . . . .”).) However, given the testimony atttwak reasonable for

the jury tofind that Greenberg was a driving force behind the catmegepresentations.Sge

Pl.’s Opp. at 7-8.) The jury was free to accept the testimony of Greenberg anthbsses that

the catalogue’s representations were tladséachys and Zachys alart@wever, it appearto

have rejected this interpretation of the eviden@ze, e.g.Dkt. No. 451 at 13 (apportioning

blamefor Koch’s GBL claims at 100% for Greenberg and 0% for Zachys with resptut t

8 349 claim anat 75% for Greenberg and 25% for Zachys with respect to the § 350 claim).)
As noted above, the jury also found Greenberg liable for fraud on an alternative ground:

namely, pursuant to the theory of fraudulent concealment. The jury was properlgtatsthat,

under New York law, silence or omissiafith respect to a material fact can serve as the

equivalent ofan affirmative misreprentation where either: (Ipne party possesses superior

knowledge, not readily available to the othen;(2) “the party ha made a partial or ambiguous

statement, on the theory that once a party has undertaken to mention a relevarhéaathter
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party it cannot give only half of the truth.Brass v. Am. Film Tech., In@87 F.2d 142, 150

(2d. Cir. 1993) (citation omitted)Either theory can give rise to liability for fraudulent
concealment, and it wasasonable and permissible for the jury to conclude that Greenberg had
superior knowledge not readily available to Koch concerning the bottles atrigbgecase.
Throughout the trial, Greenberg’s counsel emphasized that Koch had the opportunity to inspect
the bottles at issue, and, had he done so, he wouldsbawe indicia of inauthenticity that
served as redg apparent indicators of tirecounterfeit status. e jury was free to credit that
argument and chose not to do sadetermination that was within the province of the jury.
While the recordlid indicatesurfacelevel problems with the bottles of var-aberrational

labels or irregular cork striationfar example—the record also included numeraegerences to
informationthatGreenberg knew abottiewine bottles but chose not to share with Zachys or
consumers. The jury chose to agree with Koch'’s position that “[n]Jo amount of inspectitth w
have reveald what Greenberg knew” (Pl.’s Opp. at 10), and the Gmrtludes thathat choice
was sufficiently supported by the evideratdrial. Greenberg'sarguments about the
reasonableness of inspection in these circumstancesavailing. The jury was instructed on
the meaning of factthat are‘readily available,” namely, that they are those facts “discovered
through the exercise of ordinary intelligence by the plaintiffs.” (Court Ex171.4 The jury

was well aware that buyermsspecially sophisticatiebuyersare required by law to “protect
themselves” in business transactions by obtaining relevant informalttbp.Nevertheless, all
parties agreethat, for example, “a buyer is not required to conduct investigations to unearth
facts and defects @b are present, but not obvious,” meartimgt“a buyer is not expected to
discover that a house is infested with termitesd:; eeTr. at 2046:15-2047:12 (neither party

objecting to this aspect of the jury charge).)
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Closely akin to the issuef Greefioerg’s duty to disclose is the reasonableness of Koch'’s
reliance—another required element of a common law fraud claBreenberg contends that “[i]n
all events, Koch’s reliance on the alleged statements or omissions wasoabdass a matter
of law.” (Def.’s Mem. at 14.)At Greenbert request, the Court instructed the jury that given
the most logical interpretation of the S$AS’ clause in the auction cataloguthenticity,
provenance, and merchantabilitfthe wine werelisclaimed. (Trial Ex. 7 8.) Additionally,
in accordance with New York law, the jury was instructed that specific disslaiordinarily
“preclude a finding of justifiable reliance,” as required for a fraud clgich) However,n
special circumstancewhere the material f&& upon whicha plaintiff relies are “peculiarly
within the [defendant’s] knowledge,” and not discoverable by the plaintiff thribghexercise
of ordinary intelligencé,such an “As-Is’ clause will not act as a bar to a fraud claibanam
Realty Corpyv. Harris, 184 N.Y.S.2d 599, 600 (Ct. App. 1959) (quotations and citation omitted).
The jury was also instructed that in determining whether Greenberg possesssgliisite
“peculiar knowledgg they were to examine “(1) the sophistication of the buyer and (2) the
accessibility of the underlying information3ee Koch2008 WL 4778813, at *3; (Trial Ex. 7 at
9)

Both at trial and in his postial motion,Greenber@rguedthat Koch was a sophisticated
buyerwho had a full and fair opportunity to inspect the wine he purcha&s, €.g.Def.’s
Mem. at 1415.) According tdGreenbergthe difficulty of inspectingver twothousand bottles
of wine “cannot trump Koch’s undisputed inspection right because it is a problem erftirely o
Koch’s own making.” Id. at 1516.) It is Greenberg position that a finding for Koch on this
element of fraud represents a reveoddithe traditional understanding that a plaintiff's wealth

and sophistication is a factor that weigtgmainsta finding of peculiar knowledge.”ld. at 16.)
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In contrast, Koch notes that the jury, despite hearing Greenberg’s position thav&®a
sophisticated buyer who should have inspected his purch&sesd that New York’s peculiar
knowledge exception applies .. ..” (Pl’s Opp. at Brgenberg argudbata sophisticated
buyer with access to inspection cannot, as a matter pbldeemed to have reasonably relied
where there is a specific disclaimer. (Defendant Eric Greenberg’'s Replgristetom of Law,
Dkt. No. 505 (“Def.’s Rep.”), at 8.) his argument simplyehashes Greenberg’s argument at
trial: namely, that within the meaning of the peculiar knowledge exception, given the
catalogi€s right to inspection, the material facts known to Greenberg were ‘yeadiilable” to
Koch. However, it was reasonaibfor the jury to conclude that, in light of all the circumstances,
and despite Koch’s sophistication and his right to inspect the bottles, it was unreasonabl
difficult or impossible for him to have discovered “what Greenberg knew.” (Pbfs &t 10.)
For example, while the jury determined that the indicia of inauthentroity the bottles

reflected the reality that they were counterfeit, this fact doesamapelthe conclusion that

3 During closingargument Greenberg’s counsel noted, of the “peculiankiedge” exception,
as follows:

I’'m going to talk later about a thing called peculiar knowledge.
Peculiar knowledge can cause there to be an exception to this in a certain
way, and I'm going to discuss it. But | point it out to you because whether
or not there is peculiar knowledge, what Mr. Koch knows is there are no
representations being made. There are no guarantees being offered. There
are no promises being made about the wine. Itt&gsand it also says,
and wete not guaranteeing, warrantyindgut there is nowhere you can
read this catalog and imply, other than through Alexander the Great, that
there is some kind of promise.

Inspection. Couldn’t inspect. First, the reason was, well, | just
decided | wouldn't inspect because of Alexander the Great. If his wines
were that good, | didn’t have to inspect. Later in the trial it was, oh, no,
actually the reason | didn’t inspect was | would have to inspect all 17,000
bottles and that would be really hard, it would be very expensive.

(Tr. 2170:2-19.)
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Koch, under the circumstances of th®2@uctioncould have reasonably been expecteddl)
recognize those signs for what they were or (2) to employ an expert to spentugsmer
bottle on inspection at the time of purchisaccordingly, it was reasonable for the jury to
conclude thaimaterial facts upon which Koch relied were peculiarly within Greenberg’s
knowledge, thus permittg a finding of fraud notwithstanding tipgesence of an explicit
disclaimer.

Greenberg also contends that Koch did not adequately prove scienter and causation.
(Def.’s Mem. at 1614.) With respect to causation, Greenberg argues that thereon@sdence
that Zachys would have behaved differently had Greenberg disclosed what hadaudthe
wine at issue. I¢d. at 10.) This characterization of the evidenb@wever, overlooks aspects of
the record from which the jury could have reasonably concluded that Koch had lestablis
causation through clear and convincing evider(&ee, e.g.Tr. at 1707:12-1709:&&chariah
testifying that he would have liked to have known that Bill Edgerton, an expert, hadideterm
that some of Greenberg’s bottles were counterfieitgt 1712:1-12 (Zachariah stating theg

would have liked to have known that Chateau Lafleur did not use vertically branded corks until

4 n closing, Koch’s counsel highlighted this difficulty, noting:

[Mr. Greenberg’s counsel] says: Oh, well, this’isthat many
bottles. I'm sorry. What do you have, some sort of bottle radar? You go
into the warehouse and you just magically comé¢hase 24 bottles and
then you look at them? There were thousands of expensive bottles. Take a
look at Exhibit 100. It's the invoice. Mr. Koch buys expensive bottles of
wine. They're all expensive. Where do you start? There are hundreds of
bottles in therghat are over a thousand, over $2,000, over $3,000. Mr.
Egan told you, it would have taken him 25 minutes a bottle to do the work
to review.

(Tr. 2286:1-11.)
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1966);id. at 1714:24-1715:4 (Zachariah stating that he would have liked to have known of
Greenberg’s belief “that vertical branding in Petrus magnums fromeb&866 was not
appropriate to the time”)d. at 17226-1724:19 (Zachariah testifying at his prior depiosi that
he would have liked to have known if Greenberg had consigned wines to Zachys that @reenber
had previously claimed were counterfgitpdditionally, at trial, Koch stated that if heimself
had known some of this information, he would not havelpased the wine at issueseg, e.g.
id. at 971:24-974:8.)The jury was within its rights to credit that testimony and was accordingly
reasonable in concludirtbat the element afausation wamet

With regard to scienter, which may be satisfied itlyee knowledge or recklessnestiie
latterof which was defined to the jury as a representation “made without knowledge of or a
genuine belief in [itsaccuracy” (Trial Ex. 7 at 8}-Greenberg contends that his segregation of
suspect wines and firm belief #achys’ vetting process undercutyahaim ofa knowing or
reckless violation (Id. at 12.) However, there is sufficiervidence from which the jury could
conclude that Greenberg possessed the requisite state of i@ewa].e(g.Pl.'s Opp. at 12-13.
Moreover, Greenbergarguments concerning the potential bias or credibility of withnesses whose
testimony was relevant to Greenberg’s scienter are misplaced, as the Gaguiresdto “give
deference to all credibility determinations and reasonaf#eeinces of the jurgnd may not
weigh the credibility of witnesses or otherwise consider the weight @vidence’ Brady v.
WakMart Stores, InG.531 F.3d 137, 133-34 (2d Cir. 2008) (quotations and citations omitted).
Thus, the jury could reasonably have concluded that Koch satisfied his burden withaegard t
scienter.

Accordingly, the jury’s finding of fraud was not unreasonaduhel was permissible based

on the evidence at trial.
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B. GBL Claims

A successful GBL § 349 claim requires that a plaintiff prdwy a preponderance of the
evidence, that (1) “the defendant has engaged in an act or practice that is derapisteading
in a material way”; (2}jhe “plaintiff has been injured by reason thereof”; and (3) the deceptive
act or practice is “consumer orientedsaidon v. Guardian Life Ins. Co. of Ar84 N.Y.2d 330,
343-44 (Ct. App. 1999) (quotations and citations omitted). In contrggstitate contrat
disputes, unique to the parties,” consumer-oriented conduct within the meaning ofutiee stat
requires acts or practices that “have a broader impact on consumers at@sgego Laborers’
Local 214 Pension Fund v. Marine Midland BaBk N.Y.2d 20, 25 (Ct. App. 1995) (citations
omitted). Importantly, however, “[clonsumer-oriented conduct does not requiretiéioaps
pattern of deceptive behaviorltl. Accordingly, so long as conduct was aimed at the public at
large, it is immaterial that the defendant may not have “committecbthelainedof acts
repeatedly—either to the same plaintiff ®o other consumers.ld. Where the “acts complained
of ‘potentially affect similarly situated consumgtshe consumer-oriented prong will be met.
Koch 2008 WL 4778813, at *7 (quoti@swego 85 N.Y.2d at 27). GBL 8§ 350 prohibits false
advertising ad has theame elements as § 349, exciptthe requirement that the Defendlan
advertisement(1) had an impact on consumers at large, (2) was deceptive or misleading in a
material way, and (3) resulted in injuryAndre Strishak & Associates, P.CHewlett Packard
Co, 300 A.D.2d 608, 609 (2d Dep’t 2002) (citations omitted).

Here, Greenberg argues that given Zachgie as intermediary, and Koch’s
sophistication as a buyer, the auction and auction catalogue cannot be consalesechée-
oriented.” (Def.'s Mem. at 17.) The Court disagrees. As the Court has alreadymtite

course of this litigation:
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Given the large number of bottles Greenberg considoedhe

October 2005 auction, and the fact that Plaintiff's purchase of a

small percentagef those bottles contained counterfeits, it seems

possible that other consumers at thetiancwere impacted by

Greenberg alleged misconduct. Thus, assuming the allegations of

the complaint to be true, it is reasonable to conclude that the

conduct comgined of affected other similarly situated

consumers-other purchass at the October 2005 auction—and,

therefore, had a broad impact on consumers at large.
Koch 2008 WL 4778813, at*7 (footnote omitted).

Additionally, the New York Court of Appeals has thé¢hat an “ass” clause does not bar
a claim under the GBLSee Koch v. Acker, Merrall & Condit Cd.8 N.Y.3d 940, 941 (Ct. App.
2012) (“Here, plaintiff sufficiently pleaded such causes of action, and theidliscdaset forth in
defendant's catalogsdchot . . . bar [plaintiff's] claims for deceptive trade practices at thig stag
of the proceedings, as they do not establish a defense as a matter of lawirig(Gashen v.
Mutual Life Ins. Co. of New YqarR8 N.Y.2d 314, 326 (Ct. App. 2002) (citatiomitted)).
Moreover, while a plaintiff must have suffered harm to bring a successful GBL 88§ 349 or 350
claim, he need not show justifiable reliance such as that which is required for $aeidoch
18 N.Y. 3d at 941-42 (“Tthe extent that the Appel@aDivision order imposed a reliance
requirement on General Business Law 88 349 and 350 claims, it wasJerstifiable reliance
by the plaintiff is not an element of the statutory claim.” (citation omitted)).
For the reasons discussed abavweas permissible foihie jury to concludéhat

Greenberg’s representations or the catadisgadvertisements were materially misleading.
Again, given the apportionment aspect of the verdict form, as well as the evidémae at

showingGreenberg’s involvement with the Zachys auction and catalog, Greenbergiseatgu

that Zachyss to blame is unavailing.
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Greenberg also argues that Koch failed to establish entitlement to additiortakgtatu
damages under 8§ 349, which allofes treble damagesp to $1,000 per violation in the event
that a defendant willfully or knowingly violated the provision. GBL § 349(h). As discussed,
there was sufficient evidence at trisdm which the jury could infer that Greenberg made
misrepresentationgnowingly. See, e.g.Tr. & Tr. at 175:22-23 Accordingly, the jury’'s
awardof additional statutory damages of $24,000 under 8&&9permissible in light of the
record.

In sum, Greenberg has not met his heavy burdeemionstrating thathere is such a
complete absence ofieence supporting the verdict that the jury’s findings could only have
been the result of sheer surmise and conjecture, or there is such an overwhelmingpamount
evidence in favor of the movant that reasonable and fair mijeds] could not arrive a&
verdict against him."Bucalqg 691 F.3d at 127-28 (quotation sand citations omitted).

Accordingly, the Court declines st aside the jury’s verdict under Rule 50.

V. Defendant’s Motion for a New Trial on Liability

Alternatively, Greenberg moves for a naval pursuant to Federal Rule 59(a)(1)(A),
arguing that (1) Koch presented insufficient evidence to take the case yamadgui2) given the
evidence, the jury erred in deciding in favor of Koch.

A. Sufficiency of the Evidence Clear Weight of the Evidence

Where the jury reaches a “seriously erroneous result” or the verdict ctasstitu
“miscarriage of justice,” it is appropriate for the Court to grant a motion fenetmal. Mallis v.
Bankers Trust Co717 F.2d 683, 691 (2d Cir. 1983)lere, the evidenas sufficient tosupport
the jury’sverdict And while it is appropriate for the Court to weigh evidence when analyzing a

Rule 59 motionManley v. AmBase Cor@B37 F.3d 237, 244-45 (2d Cir. 2008gre, the jury
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was within its rights to credit Kothwitnesses. While Greenberg’s counsel, through vigorous
crossexamination, attempted to discredit Koch and his witnesses, the jury was yroper!
instructed on the evaluation of credibility, aldch's withesses were not so devoid of credibility
asto warant a new trial. $ee, e.g.Tr. at 2329:16-2333:16 (the Court instructing the jury on the
evaluation of witness testimonyee alsalr. at 2203:21-2204:22 (Greenberg’s counsel
attacking J.J. Cortes’ credibility in closin@197:10-2198:6 (Greenbergisunsel attacking
Jamie Ritchie’s credibility in closing).Courts must be cautious when contemplating the
disturbance of a jury’s verdicSeeRaedle v. Credit Agricole Indosyé70 F.3d 411, 418 (2d
Cir. 2012),cert. denied 133 S. Ct. 789 (2012) (“[O]ur precedent counsels that trial judges must
exercise their ability to weigh credibility with caution and great redtras a judge ‘should
rarely disturb a jury’s evaluan of a withess’s credibility,” and may not ‘freely substitute his or
her assessemt of the credibility of witnesses for that of the jury simply because the judge
disagrees with the jury.” Indeed, we have stated that ‘[w]here the resadfitiom issues
depended on assessment of the credibility of the witnesses, it is properdoutth refrain
from setting aside the verdict and granting a neal't (citations omitted)). Here, rothing in
the record callsuch a drastic result.

B. Alleged Evidentiary Errors

Greenberg also cites three purported “evidentiary errors” as grounaséov trial.
(Def.’s Mem. at 21.) While “substantial errors in the admission or rejectiondgree” can
render a new trial appropriate, 11 Charles Alan Wright et al., Fed. Praoc&Z805 (3d ed.
1998), the Court’s evidentiary determinations weed within its discretion andot so

prejudicial to Greenbergs to warrant a new trial
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First, Greenberg cites the exclusion of Greenberg’s refund offers duringlihigyl
phase as erroneous and highly prejudicial. (Def.’s Mem. atTtie)fact thg on two occasions,
Greenberdhad offered Koch a full refund for the price of the wihatKoch contended was
counterfeit was a hotly contested topic and the subject of multiple motions and apidadth
before and durinthistrial. While Greenberg contended that these offers were directly relevant
to his scienter, Koch'’s position wtgat they were settlement offers, falling squarely within the
strictures of Federal Rule of Evidence 408, which excludes compromise offersyatidtrans
from admission at trial. The Court’s determination with regard to this difficult issue was not, as
Greenberg contends, erroneous, and instead idlacareful balancing that minimized
prejudice to both parties.

On November 27, 2007, Greenberg sent Koch a letter, together with a check for
$272,555.72, offering to buy back eleven bottles of wine that Kadoriginally claimed were
counterfeit. (Trial Ex. 1036.)n this letter, Greenberg stated as follotvam perfectly happy
to repay your money and take all the bottles back. Your lawsuit regessission and | agree.”
Greenberg also included his desire to bring the matter to a conclusitgenti@manly way.”

(Id.) On November 29, 2010, Greenberg offered to pay Koch $688,238.47 to compensate Koch
for each of the bottles cited in Koch’'s Amended Complaint (a larger number of bottidhe¢ha
subset of 24 at issue in the trial). (Trial Ex. 1052.) In that letter, Greenberg lhigtilipat

rescission, accompanied by a full refund, is a remedy spelyifpralvided for in the auction

® (SeeDkt. No. 361 (Pl.’s Third Motion in Limine, to exclude evidence regarding Greenberg’s
sdtlement offers); Dkt. No. 400 (Def.’s Opposition to PIl.’s Third Motion in Limineit.Dlo.
429 (Def.’s letter requesting reconsideration of Court’s exclusion of the refumd)pibt. No.
431 (Def.’s letter requesting reconsideration of the Court’s decision to permefinel offers
only during the punitive damages phase of the trial); Dkt. No. 447 (PI.’s response to one of
Def.’s request for reconsideration of the Court’s decision regarding the refens) of
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catalogie. (d.) Koch refused botbf these offers At the final pretrial conference, hetoh
March 18, 2013the Court determined that while the offers were not settlement offers in the
traditional sense, as they did modplicitly call fora release, they were best “read as within the
scope of Rule 408.” (Transcript of Final Pretrial Conference, March 18, 2013 (“FP)Cafl
41:2-3.) Additionally, the Court determined that the refumdslusion was compelled by the
risk of prejudice to KochThe Court determined that the limited probative value of the
refunds—which provide insight into the practices in the wine industry but not nelgeissar
Greenberg’s state of mind at the time of the alldgmatdt—was outweighethy an attempt to
paint Mr. Koch as unreasonalalad litigious in not accepting the mone§d. at 41:3-17.

In the wake of the ruling granting Koch'’s third motionimine, which hadequested
exclusion of the offers, the Court reviewed detailed correspondence from the paditties, w
Greenberg requesting reconsideration in light of the Court’s decision not taabgftine trial as
he had requested his own motion#n limine, into a liability and punitive damages pha&n

March 20, 2013, the Court received a letter from Greenberg’s counsel outliningsbaing

®In ruling on this motiorin limine, the Courtstated

But | think more convincing than [the refunds as within the scope
of FRE 408] is the balance under Rule 403 mainly because | think there’s
limited probative value and | think it's substantially outweighed by the
prejudicial effect of att@pting to paint Mr. Koch as being unreasonable in
not accepting the full refund amount.

You could look at it as prejudicing one side or the other. It's two
sides of the same coin. But | think what'’s really at issue in the case is not
the reasonable or masonable business practices relating to granting or
not granting a refund, offering or not offering a refund, but when you look
at the claims, specifically the GBL issues, the issue is the conduct, the
statements relating to the offers of wine at thetiancand not the
subsequent refund. So | conclude that under Rule 403, this evidence will
be excluded.
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behind Greenberg’s position on the refund issue, explaining that in light of the Courtisrdecis
not to bifurcate the proceedings, “Greenberg’s refund offers [had become] relevaiide a
phase trial that includes punitive damages.” (Dkt. No. 429.) The letter noted that givtbe that
reprehensibility of the conduct is relevant to a jury’s punitive damages aadeuilthe exclusion
of the refunds would prejudicially force Greenberg to remain mute when lamhladstet the
moral culpability of his actions. Greenberg’s counsel explained, “Greenlaktigediight thing.
As soon as he learned that there was a problem with any items he had sold, he tieglito m
right. He has fully honored his contract, and now he is being denied the right to point out his
honorable conduct.”ld.) Plaintiff's counsel responded, reiterating Koch'’s position that the
refund offers were offers to compromise the claim, and properly excluded under Rule 408,
adding that “Greenberg’s ‘aftéhe-fact’ compromise offer does not tell us anything about the
reprehensibility of his underlying misconductft.{

Later, prior to jury selection, and after carefully considering these argsntieatCourt
determinedhat while the refund offers were not relevant to Greenberg’s mental tsthéetiene
of theallegedfraud, they were indeed indicative of the overall reprehensibility of his conduct,
which is part of the necessary calculus a jury employs when evalgkings for punitive

damage<. Thus, the Court determined that, while not barreRblg 408, as they were not

" Upon reconsideration of the motionlimine regarding the refund offers, the Court ruled as
follows:

Upon further review of the law and evidencehdve decided to
permit the evidence of Mr. Greenberg’s refund offers for certain limited
purposes related to punitive damages.

First, | have concluded these refund offers are best characterized as
outside the scope of Rule 408. Mr.Greenberg's offers to refund the
contract price did not affect thedity or amount that Mr. Koch'’s fraud
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compromise offers in the traditional sen$e, refunds were nevertheless prejudicial to Koch,
and of limited probative value with respect tdllay, but agreed with Greenberg as to their
relevance to punitive damages. (Tr. at 3:24-4:13.) In the wake of this Kol raised
concerns about the potential prejudice to Koch at trial, should the refunds be admdtted, a

suggested a bifurcated trialld(at 10:3-15.) What followed was an extensive colloquy with the

claim or GBL claims. The offers did not include any conditions of release
of liability.

Moreover, one such offer was sent after the mootness argument
had been rejected ke court. After considering all the circumstances, |
have concluded that the offers were not fundamentally efforts to
compromise a claim, but rather offers of a specific remedy provided for in
the terms of the auction contract.

Second, with respect thvé balance of the factors under Federal
Rule 403, | have considered that it is Mr. Greenberg rather than Mr. Koch
who faces the greater danger of unfair prejudice by the exclusion of the
offers specifically with respect to punitive damageds.there wereno
punitive damages at issue in the case, | believe the analysis would be
different, but punitive damages are very much involved in the case and
implicate due process concerns, as the Supreme Court has held, and
require consideration of factors such asrq@ehensibility of defendant's
behavior and degree of harm as well as other bibeadd considerations,
and requiring Mr. Greenberg to remain [mute] regarding his refund offers
in the face of evidence and argument regarding his alleged wanton
disregard ér the law, moral reprehensibility, would unfairly prejudice and,
therefore, | conclude that the probative value of such evidence on the
limited issue of punitive damages is not substantially outweighed by the
danger of unfair prejudice or other considerations under Rule 403.

That being said, defendant’s counsel may not attempt to utilize
these refund offers as evidence going to liability, principal liability, or the
overall validity of Mr. Koch’s claims or his right to be pursuing these
claims in this Cott. | will instruct the jury to disregard any such inference
and | will also consider an appropriate limiting instruction delineating the
purpose for which these refund offers may be used and I'll consider any
submissions on that front.

(Tr. at 3:24-5:20.)
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Court involving the potential mootness of the case without the punitive damages eleringimt

of Greenberg’s offer of a full refundSeege.g, id. at 10:1617 (“THE COURT: Ifthe punitive
damages are out, isn’t the case moot?”).) At the conclusion of this discourse, the Court
determined that bifurcation of tribetweera liability phaseand a punitivelamages phase likely
presented the optimal solution to both Plaintiff's and Defendant’s concernsaaiyquéjudicial
effectsof the refund offer§. Despite having moved for bifurcation in one of his original motions
in limine (seeDefendant’s=irst Motion Limine To Bifurcate Determinations of the Availability
and Amount of Punitive Damages To Bifurcate Determinations of the Availability and Amount of
Punitive DamagesDkt. No. 383), Greenbeggcounsethenstrenuously objected to bifurcation

as a potential solution, stating that afte Court had denied that motion they ldesigned the
case to deal with both issues .. ..” (Tr. at 23:Th¢ Courtnevertlelessbifurcated the trial,
excluding the refund offers during the liability phase, whaemitting therefundoffers tobe

admittedduring the second (punitive dages)phase? Despite Greenberg’s repeatezhtention

8 (See idat 23:3-9 (“THE COURT: Okay. We're going to pick the jury, and I'm going to think
about bifurcation in the back of my mind. And I'm going to think about whether the case is
possibly moot. But as far as the refund offers, I've concludedhbgtimeet the requirements of
Rule 403 but only for punitivilamages]so for that reason the issue of bifurcation becomes a
possibly good solution.”).)

% In clarifying the ruling, the Court, prior to opening statements, noted as $ollow

Just to remind the parties of my ruling yesterday, | did rule that the
refund offers are excluded under Rule 403 for purposes of liability but not
for purposes of punitive damages. | want to note that that ruling is subject
to revisiting if the plaintiff opens the door during liability arguments or
evidence to reconsideration of that ruling with respect to the relevance of
refund offers. | have decided to bifurcate the trial assuming that door is
not open, so the first phase of the trial will be on liability, comaiemg
damages, and the second phase on punitive damages.

(Tr. at 48:12-21.)
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that Koch’s counsel had, at trial, opened the door to the refund affdrthat New York law
compelled the admission of the refunds (Dkt. No. 48%; alsolr. at 1780:3-1784:14), the Court
maintained its original exclusion during the liability phase of the trial on the gtbanh&ule
403warranted thatesult. (Tr. at 1881:4-1882:18.)

The Court’s ruling on the refund offers is in accordance with Rule 403 and was not
unduly prejudicial to Greenbergsreenberg’s argument that the refunds are relevant to his state
of mind, as required for fraud, is untenable. The fact that an individual shows remarse or i
willing to “do the right thing” in accordance with business or societal praatieea wrongs
discovered does not vitiate that individgadtate of mined-whatever it may have beerat the
time of the relevant acts. That fact, coupled with the prejudice to Koaxxhevidence thatould
havepainted him as unreasonable in pursuing the lawsuit rsoakes the appropriateness of the
Court’s ultimate conclusionAs for the relevance of the refunds to the GBL claims, the cases

cited by Greenberg adistinguishable® Moreover, it was only after distinguishing those cases

101n Faden Bayes Corp. v. Ford Motor C@59 A.D.2d 352 (1st Dep’t 1999), tR@st
Departmentffirmed the Supreme Court of New York County’s dismissal of a plain@Bs
88 349and 350 claims when the defendant had failed to include “Automatic Ride Control in the
vehicle purchased by plaintiff,” stating that “in view of the documergaigence establishing
defendant’s voluntary disclosure of the circumstance that the vehicles in questéonot
equipped with Automatic Ride Control, and its refund of the $650 purchase price of the feature
to plaintiff and the relatively small number of other affected customers, it istpkin
defendant’s practices are not deserving of sanction as “deceptive acts” @athaéstising”
within the meaning of General Business Law 88 349 and 36804t 352-53 (¢ations omitted).
This case cannde said to stand for the proposition that “Koch'’s refusal to accept any refunds,
is highly relevant as a matter of New York Liaoch's [GBL] claims . . ..” (Dkt. No. 431
(emphasis in original).)

The other cases citdry Greenbergre similarly distinguishable. For exampleBaker
v. Burlington Coat Factory WarehoysE7r5 Misc. 2d 951 (1998the City Court of Yonkers held
that a store’s “naefund” policy was a violation of GBL 88 349 and 350, because it was
misleading in light of consumers’ “statutory right to a cash or credit ¢endye refund when
clothing is defective and unwearabldd. at 956. Moreover, the court held that “the defendant’s
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and determining that, even if they were to apply, Rulewi@®3anted exclusioduring the
liability phasethat the CourtleniedGreenberg’s midrial request to reconsider its earlier
determination. (Tr. at 1881:4-1882:18.)

In any eventGreenbergvas not prejudiced bihe exclusiorof the refund offers during
the liability phaseand there is strong evidence of that fact in the forthejury’'s verdict
following the punitive damages phase, during which the refund offers were admitteshb&e
would have a stronger case for prejudice had the jury returned a verdidngfgtitive
damages. As noted, however, the jury returned a verdict of $12 million in punitive damages, in
spite of Greenberg’s counsel’s emphasis on the refunds and Koch’s subsequenirafucit
themduring the punitive damages phase. Put anotherdesapijtethe refundoffers, the jury
foundthatGreenberg’s conduct warraatmillions of dollars in punitive damages; had the jury
believedthatthe refunds reflected positively on Greenberg’s state of nigwgerdict would
have reflectedhat fact. Accordingly, the bifurcation of trial and admission of the refunds solely
during the punitive damages phaspresentedn appropriate solution in light of the relevant

law and the balancing required by Rule 403.

refusal to give plaintiff a full cash refund in exchange for the [defectveyat] was itself
misleading and deceptiveld. at 957. Similarly, iBNI New York, Ltd. v. DeSantb77 Misc.

2d 9, 15 (1998) it was the defendant’s refusal to refund payment that constituted the deceptive
and misleading conduct that was violative of the GBL. Here, the gravamennififdaGBL
claimswasnot that Defendant refused a refund when asked for onggthet that he mislead
would-be consumers, including Plaintiff, in the first instan&ee also S.Q.K.F.C., Inc. v. Bell
Atlantic Tricon Leasing Corp84 F.3d 629, 637 (2d Cir. 1996) (noting, in affirming the district
court’s dismissal of plaintiff's GBL claim, that the objectionable terms plaintiifned were
misleading and added at the last minute during contract negotiations were dlioujd@intiff
when plaintiff “was still free to decline to accept [Defendant’s] terms anectve a refund of
its deposit money (as it did), and to seek more favorable terms with another’)ender.
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SecondGreenbergbjects to the testimony of Maureen Downey and Jaime Cortes,
arguing that the two witnesses provided improper character evidence that shoulerizgdra
heard by the jury. (Def.’s Mem. at 22.) As for Downey'’s testimony, it wasegsoadmitted,
and Greenberg had a full and fair opportunity to ceosamine her at trial, watGreenberg’s
counsel elicitingdnd not movingdo strike the testimony Greenberg now cites as objectionable.
(Pl.’s Opp. at 21.) Second, with regard to Cgiggestimony,on crossexamination,

Greenberg’s counsel questioned Cortes as to why he had prewallisty Greenberg an
“assholé€, highlighting potential biaand inconsistenclyetween Cortes’ statement at trial that he
bore no illwill towards Greenbey (Tr. 810:15-21see alsad. at 767:3-768:23.)With respect to
this inquiry, Greenberg’s counsel also introduced evidence in the form of an erhalhg&an
which Cortes stated to Koch’s personal aide Brad Goldgeferring to Greenberg)‘My info

will help you guys bring this asshole downS3ef idat 768:24-771:22; Trial Ex. 1048.)ater,

on redirect, and in accordance with Federal Rule of Evidence 643¢bgh’s counsel

guestioned Cortes on the basis for his belief at the time of the @ataiteenberg was an
“asshole.” (Tr. 801:17-802:5.) Upon objection from Greenberg’s counsel, the Court stated that
it would “briefly” allow some exposition of Cortes’ beliefld(at 802:18.)After allowing

Cortes to relay one incident, the Court sustained Greenberg’'s counsel'soobjeztall further
such lines of questioningld( at 804:2-804:8.) In any event, Koch’s counsel mentioned the

testimonyonly in passing during summation, as juxtaposition to Greenberg’s own claim that

1 Federal Rule of Evidence 613(b) provides, in pertinent part, fatrinsic evidence of a
witness’s prior inconsistent statement is admissible only if the giisaggven an opportunity to
explain or deny the statement and an adverse party is given an opportunity itceetkam
witness about it . . .."
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Royal Wine repremtatives threatened his own lifdd.(at 2270:2-11.) Accordingly, the
admissiorof this testimonydoes notvarrant a new trial.

Finally, Greenbergbjects to the testimony of Jamie Ritchie and Michael Egan, claiming
thatthey provided undisclosed expert opinions in violation of Federal Rule of Civil Procedure
37(c). Greenberg's contention is belied by the recordy testimony may encompass those
areaswith which the witness has familiarity without subjecting that witness to the strictires
FederaRule of Evidence 702, so long as that testimony is not based on “scientific, technical, or
otherwise specialized knowledge.” Fed. R. Evid. 702Ri)chie’s testimony concerning the
authenticity of Greenberg’'s wine was a reflection of his work at Sothaby familiarity with
the wine auction business and thus was properly within the scope of Rul8&@3ed. R. Evid.

701, Advisory Committee Notes on Rules—2000 Amendment (“For example, most courts have
permitted the owner or officer of a business to testify to the value or projeoféd pf the

business, without the necessity of qualifying the witness as an accountanseaxpprasimilar

expert. . . .Similarly, courts have permitted lay witnesses to testify that a substanceezpfoea

be a nacotic, so long as a foundation of familiarity with the substance is establisheduch. S
testimony is not based on specialized knowledge within the scope of Rule 702, busrather
based upon a layperson’s personal knowledfydnowever, that withessere to describe how a
narcotic was manufactured, or to describe the intricate workings of a natisttibution

network, then the witness would have to qualify as an expert under Rule 702.”).

As for one of Koch’s expertdviichael Egan, Greenberg objs to Egan’s testimony at
trial about vertical branding on the corks of 17 of the 24 bottles of wine at issue, arguing that this
testimonycontradictechis expert report and deposition testimony. As Koch notes, howeger,

not as if Egan originally concluded the wine was authentic and later changed his nhedccoa t
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of trial. (Pl.’s Opp. at 22.) Insteagan stated that he had completed additional research since
the advent of the trial, which bolstered his prior conclusions that the wine was inautlietic

It is well established that expertsy “supplement, elaborate upon, explain and subject
[themselves] to crossxamination upon [their] report[s].In re Methyl Tertiary Butyl Ether

(MTBE) Products Liab. Litig.643 F. Supp. 2d 471, 483.D.N.Y. 2009) (quotation and footnote
omitted). Egan was subjected to vigorous cross-examination on these issues. Moreowér, even
the testimay was improperly admitted, it did nptejudice Greenberg, whose counsel repeatedly
emphasized the fact thBgan had changed his opinion during the course of theé4rial.

summation, Greenberg’s counsel reiterated the point, stating:

12 0n cross-examination, Greenberg’s counsel questioned Egan about the yénticaled cork
issue, with part of the colloquy reading as follows:

Q. You could see the branding on this cork, correct?
A. Yes.
Q. And you looked at it close enough to figure out that one of the
digits on the vintage was missing, correct?
A. Yes.
Q. And you could see it was a verticalk, correct?
A. Yes, | could.
Q. And when you saw it was a vertical cork, based upon the 20
plus years you have of looking at Chateau corks, particularly
including Chateau Lafleur, it looked just fine to you; isn't that true?
A. As | said before, | wasnfocusing on Lafleur corks. On these
particular corks and seeing that it was becoming an issue in the
case, | did do subsequent research including reference to
photographs of old Chateau Lafleur corks, and | can see that the
branding was- should be horizontal for this period rather than
vertical.
Q. And when did you decide to do the subsequent work after you
told me you had finished your work?
A. Within the last few weeks.
Q. The last few weeks. And what is-itwhat is it, Mr. Egan, that
all of a sudden that got into your head about this particular cork,
which you had found to be just fine in the last few weeks? How did
that happen?
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Now, Mr. Egan. | will tell you, | took his depositiom New
England. Thought he was a pretty straightforward guy. | thought
that until he gave this testimony. | thought he was a decent,
straightforward man, a competent but not brilliant expdReal
worklike guy. Not a Gil Schwarz, not in that class, but all right.
And so what happens? Egan says: Oh, the trial started, |ethang
my opinion. Vertical corks arall wrong. | said: Well, gosh, you
know, we’re back there in Cape Cod, you said they were all
correct. He didn’t say and this is really importantHe didn’t say:
| was mistaken.‘Cause if he’d been mistaken, he coblave said
that. It was embarrassingHe said, “You know, | didn’t focus on
the cork.” Remember that?l didn’t focus on the cork.” And |
really went after him. “I didn’t focus on the cork.”
(Tr. 2185:24-2186:12.) In sum, Greenberg’s counsel utiBrgdinconsistency between Egan’s
report and his trial testimony as an opportunity for both vigorous esaasinatiorand
argument in summation. h€ admission of this testimonpes not warrant a new trial
V. Damages
Greenberg alsargueghatif the liability verdict is not set aside, th€h) the award of
compensatory damages awalwuld be reducefdlom $355,811 to $105,811 under § 15-108(a)
of the New York Geeral Obligations Law (“N.Y. GOLor “GOL"), and (2) the punitive
damages award must be elimedior reduced teither$24,000, to match the exemplary
damages awarded undbe GBL, oronehalf of the compensatory damages awakdch
argument is addresseadturn.
A. N.Y. General Obligations Law Offset
Greenbergrgueghat without an offset of $250,000—the amount that Zachys paid to
Koch in a previous settlementech will receive an “impermissible double recovery.” (Def.’s

Mem. at 23.) Section 15-108(a) of the N.Y. GOL provithed where glaintiff enters into a

release or covenant not to sugh “one of two or more persons liable or claimed to be liable in
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tort for the same injury,” the settlememétiuces the claim of the releasor against the other
tortfeasors to the extent of any amount stipulated by the release or thentpgeirathe amount
of the consideration paid for it, or in the amount of the released tortfe@spitable share of the
damages under article fourteen of the civil practice law and rules, whickdfiergreatest.”

As an initial matter, Koch argues that N.Y. G@®115-108a) cannot be applied to reduce
his fraud claim, because there was no fraud claim pending against Zaahy# séttledthat
claim had been dismissed). However, “[n]othing in section 15-108 . . . requires that the two
defendants be liable upon the satheory. All that is required is that they be subject to liability
for damages for the same injuryRoma v. Buffalo Gen. Hospl81 N.Y.S.2d 811, 813 (3d
Dep’t 1984). Here, the fraud and GBL claims were simply alternative legal theories seeking
compesation for the same wrongful conducks-evidenced by the fact tHeoch sought
identical, not cumulative, damages under each claim asserted against Greenberg.

The Court also concludéisat N.Y. GOLS 15-108is potentially applicabléo statutory
GBL claims(and not just commolaw tort claims) notwithstanding its references to “tort” and
“tortfeasor.” See Mathis v. United Homes, LL&D7 F. Supp. 2d 411, 429-30 (E.D.N.Y. 2009)
Minpeco, S.A. v. Conticommodity Servs., 16¢7 F. Supp. 151, 153 (S.D.N.Y. 1988).

The question, then, is whetheoch’s settlement with Zachysivolved ‘the same injury
as the claims on which Koch was awar®885,811at trial. If the answer is yes, then Koch’s
claim against Greenberg is “reduce[d]” by the greatest of the fiolipw(1) “any amount
stipulated by the releas€2) “the amount of the consideration paidittror (3) “the released

tortfeasors equitable share of the damagés

13 Koch’s argument that Greenberg has forfeited his right to seek an offseNuMd&OL
8 15-108 is unpersuasive. Ttases cited by Koch recognize that, even if a party has waived his
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The “same injury” issue is complicated by the fact thatnumber and identity of the
bottles of wine at issue hachanged more than ontt@oughout theourse of this caseThis is
important: Greenbergnsistedthroughout trial that Koch prove his case “boltyebottle”4*—
and that is how the case was tri€bhe verdict form requirediidings of liability as teachof
the 24 specific bottlesand the compensatory damages sought and recovered at trial represented
the total purchase price of those 24 bottles—no more and noTlless, the fact that the Zachys
settlement and the Greenbérngl both generallynvolved “counterfeit wine bought from
Greenberg at a 2005 Zachys auction” is insufficient to establish thantlaye the “same
injury.”

Koch's original complaint in this case, filed @ctober 2007 against both Greenberg and
Zachys, claimedhat 19 bottles of wine were counterfe#tight bottles purchased at a Zachys
auction in October 2004 (which wemet from Greenberg’s cellar), and eleven bottles purchased
at a Zachys auction in October 2005 (which were from Greenberg’s)c&tlaling on Zachys’

motion to dismiss, Judge Jones dismissed the fraud claims but not the GBL gainss a

right to seek an “equitable share” offset under the third prong of the statute, antirevhas
not pleaded the statute as an affirmative defense, he may still obtain an offseheridmount
of consideration paid” prongSee Schipani v. McLep841 F.3d 158, 164 (2d Cir. 2008)
(“[Defendant’s] offset under the statute was limited to the amount [Plaintitgjved from the
[settling] Defendants for their release . . . Whalen v. Kawasaki Motors Cor@2 N.Y.2d 288,
298 (N.Y. 1998). As the New York Court of Appeals hel®Mhalen a party may amend its
pleading “at any time, even after trial,” if the amendment does not prejheéicther partyld.
The Court finds no prejudideere and permits the amendment requested by Greenberg.

14 (See, e.gFPTC Tr. at 133:24-25 (“I think peculiar knowledge is bottle by bottle.”); Tr. at
2015:25-2016:3 (“We ought to be able to go through bottle by bottle oursdllkass my real
concern hereThe representation was a botftlg-bottle representation.”)d. at 2152:9-10 (“This

is a bottleby-bottle case. This is not some global case about general conduct of people. You're
going to hear instructions, I’'m going to read to you one in at@jrat it's about 24 cases.”);

see alsdkt. No. 451 (bottleay-bottle jury verdict form).)
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Zachys. (Dkt. No. 33.) Koch then sought leave to file an amended complaint challenging 46
bottles of wine as counterfeit—from auctiongatdoer 2004, December 2004, and October
2005. (Dkt. No. 89.) Magistrate Judge Freeman granted leave to amend as to 36 of the bottles,
but denied leave to amend as to the 10 bottles purchased in the October 2004 auction on the
ground that any GBL claims as those purchases would be tileredunder the thregear
statute of limitations applicable to GBL claim@®kt. No. 107.)

Zachys and Koch reachdgeir settlement in January 201At thattime, the operative
complaint—filed in October 2010 and consist with Magistrate Judge Freeman'’s order
challenged 36 bottles of wine (which Koch had purchased for a total of $62i ,&&9
December 2004 and October 2005 auctiotl)der thesettlement agreemerKochgave
Zachysa general release of all claim$ncluding all claims in this casein exchangdor
Zachys’'payment of $250,000. However, the agreemexitedthat that payment
“represent[ed]” the cost of the 10 bottles purchased @theber 2004uction ($143,459), plus
interest and certain expenséddie ageement alsstatedthat the settlement would not affect
Koch’s claims against Greenberg.

Koch argues that theelement with Zachys involvedaentirelydifferent injury because
it involved different bottles than those that were the subject dsthenberg trial. However, the
agreement’stipulation to that effeas not dispositive:

Settling parties may not structure the apportionment to avoid a
later setoff by a nonsettling defendant; to hold otherwise would
permit them to circumvent the polieyderlying section 15-

108. .. .[T]he New York cases establish that the parties’
settlement agreement, even when confirmed by a court order, does
not bind a trial court in determining the proper allocation of
settlement proceeds for purposes of setdffat allocation must

follow from a comparison by thieial court of the injuries of the
settling plaintiffs.
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Andrulonis v. United State824 F.2d 1210yacated and remanded on other groursld2 U.S.
801 (1991)seinstated 952 F.2d 652 (2d Cir. 1991).

It is utterly implausible that the settlement with Zachys did not involve, at least in part,
the same claims and same injury as those arising from the 24 bottles at issueraetief(g
trial. The release that Koch gave to Zachys covalledaims, nojust those relating to the 10
bottles referenced in the agreemeMioreover,all claims as to those 10 bottles had been
dismissed by the Coufthe fraud claims for failure to state a claim, the GBL claims for
untimeliness) It would ignore reality to conclude that the $250,000 that Zachys paid for the
release was actually for the 10 bottles that had been dismissed, rather than for tHes3&sboimt
which Koch had live claims pending against Zachgee Casey v. State of New Ydark9
A.D.2d 363, 368, 507 N.Y.S.2d 159, 163 (2d Dep’t 1986jecting parties’ allocation of
settlement proceeds where “$175,000 of the settlement could be allocated to a potentially
nonexistent conscious pain and suffering cause of action”).

It does not automatically folle, howeverthat a 106percent reduction of the Zachys
settlement amount is required $15-108. Under New York law, the trial court must “make an
independent determination of what the proper apportionment of settlement proceeds should be
based on the monetary value of each cause of actiamdtulonis 924 F.2d at 1225 (citing
Casey 119 A.D.2dat 367, 507 N.Y.S.2dt 163). As noted above, the causes of action in this
case have evolved over time, as defihgdhe particular bottles of wine at issiaad the
purchase price for each of them, reflecting the ultimate measure of compedsatages in this
case). Significantly here, Zachys settled with Koch for $250,000 at a time whenl|8§ Wwette

the subject of Koch’s claims against both Greenbedgzathys. Shortly before trial, Koch
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limited his claims to a subset of 24 of those 36 bottles (that is, he dropped his cloor® as
bottles).
Faced with analogousrcumstances-i.e., where a prior settlement covered overlapping
but broader injuries-3tdge Kiyo Matsumoto of the Eastern District of New York has applied a
proportional reduction to the setoff amount under § 15-B#& Barkley v. United Homé4,C,
848 F. Supp. 2d 248, 267 (E.D.N.Y. 201&f,d, 214 WL 305480 (2d Cir. 2014)his approach
is appropriate here in light of the text and purposebestatute® Courts have recognized that
“there is an element of speculation in attempting to apportion a settlement intotrafelan
irrelevant parts, especially where the latter are not béfier€ourt’ Carter v. State of New
York 139 Misc. 2d 423, 433 528 N.Y.S.2d 292 (Ct. Cl. 1988)j, 154 A.D.2d 642 (2d Dep't
1989). Nevertheless, New York law calls for such an apportionment in these circlasskdnc
The purchase price of the 36tthes of wine at issue at the time of the Zachys settlement
was $621,559. The purchase price of the 24 bottles at issue in the trial was $3bagEtter
is 57.245% of the former. When that same percentage is applied to the $2&0¢DBY Zachys

in the settlementhe result is $143,112Thatnumber provides the besteasurainder § 15-108

15 Greenberg argues th&t15108requires a dollafor-dollar reduction even if the settlement
wasfor the 10 bottles that were different from those at isstiedrtrial: so long as thelease
also covered the bottles at issue in the trial, he contends, the total “amount of cbosigard’
for the release is “greate[r]” and therefore must be offset against Kochagyés. This
argument is unpersuasive bese it read§ 15-108s reference to “release” in isolation from its
reference to “the same injury.” The statute is implicated only insofar asléase is for “the
same injury.” Accordingly, if the earlier release was for@aderset of injuries tan those at
trial, the “amount of consideration paid” for the release of clémthe same injurwill
ordinarily be a subset of the total consideration paid for the earlier releatsteamined by a
proportional reductionSee Barkley848 F. Supp. 2d at 267. Put another way, absent such a
proportional reduction in these circumstances, the setoff would mix apples anelsorang
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of “the amount of the consideration paid’ftire releas®f Zachysfor the “same injury” as the
claims that went to trial.

Accordingly, pursuant to N.Y. GOL § 15-108(a), Koch’s compensatory damages award
of $355,811 is reduced by $143,112, resulting imoalified compensatory damages award of
$212,699.

B. Punitive Damages

Greenberg contendBathis conduct does not merit an award of punitive damages,
arguing thaKoch, as a “sophisticated businessman and collector” declireectoise hipre-
sale inspection rights and declined multiple refund offers. (Def.’s Rep. aGi&nberg also
contends that the fact that his sale was only a single act, rather tleamobebnstituting
repetitive, ongoing violations underscores the inappropriateness of punitive danfjdgat 16.)

“It is not essential that the plaintiff allege a pattern of conduct directed atlthe ipu
general to assert a claim for punitive damagéxte PoweBoot Camp v. Warrior Fitness Boot
Camp 813 F. Supp. 2d 489, 526 (S.D.N.Y. 20{ddations omitted) Howeverit is “necessary
to allege fraud that is founded uportsumoral indifference as to baggravated by evil’ or to be
demongtative of a criminal indifference to civil obligationsRush v. Oppenheimer & Co., Inc.
596 F. Supp. 1529, 1532 (S.D.N.Y. 1984). In sum, “[t]he conduct for which courts generally
award punitive damages is that which is “close to criminalitging varously described as
‘utter recklessness,rédckless and of a criminal nature,” ‘wanton or malicious,” and ‘gross and
outrageous.” Dubai Bank, Ltd., New York Branch v. Jod%o. 85 Civ. 5005 (MJL), 1989 WL
168088, at *4 (S.D.N.Y. Aug. 29, 198@)tations omitted).

Here,it was permissible fothe jury tofind, based on all the evidence at tribkt

Greenberg’s conduct warrantad award of punitive damageSee, e.gKoch v. Rodenstock
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No. 06 Civ. 6586 (BSJ) (DF), 2012 WL 5844187, at *11 (S.D.N.Y. May 9, 204@)rt and
recommendation adopteto. 06 Civ. 06586 (BSJ) (DCF), 2012 WL 5845455 (S.D.N.Y. Nov.
19, 2012)*In this case, Defendastalleged actions satisfy all three requirements for punitive
damages As discussed above, Plaintiff has gid that Defendant made concerted efforts to
forge indicia of authenticity with respect to the purported Thomas Jeffersenwinich he then
offered for sale to the publidde also allegedly made knowingly false statements about the wine
to auction houses and brokers, with the intent that the statements be disseminated tacthe publ
Defendants conduct was thus aimed at the public generally.” (citations omitted)).

First, the jury was properly instructed on the egregiousness required for punitive
damageswith the Court emphasizing that punitive damagege permitted only if the jury
found by “clear, unequivocal, and convincing evidence that Mr. Greenberg’s fragtagas
involved high moral culpability, and was aimed at the general public,” or “raaectoa level of
wanton dishonesty as to imply a criminal indifference to his civil obligatiorGduit Ex. 8 at
1.) Moreover, the Court repeatedigderscored the fatihat punitive damages are not designed
to compensate plaintiffs, but rather, congétan “extraordinary penalty similar to criminal
fines.” (d. at 2.) Here, it was within the range of reasonableness fqutlgeo find that
punitive damages were warranted, as there was suffeuhténce from whicikt could conclude
that Greenbergcted with wanton disregard for potential buyers’ rights. Moreover, even if a

single incident is ordinarily insufficient twarrant punitive damagesaprinciple that the parties
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dispute—there was evidence from which the jury cdld that this auction was not the first
time Greenberg had sold counterfeit wie.

If the punitive damages award is not set gdigleenberg requestsenmittitur on the
ground that $12 million in punitive damages is grossigessive under the Due Process Clause
of the United $ates Constitution. Greenberg proposes a remitift$24,000 (the amount of
exemplary damagem the GBL 8§ 349 claim) or ortealf of the compensatorgamages award.
(Def.’s Mem. at 27.)In contrast, Koch argues that the $12 million punitive damagetscvés
proper and should not be reduced. (Pl.’s Opp. at 25.)

It is axiomatic that excessive punitive damages awards imptioatieie process rights of
defendants.See BMW of N. Am., Inc. v. GpBd7 U.S. 559, 568 (1996) (“Only when an award
can fairly be categorized as “grossly excessive” in relation to these intdoest it enter the
zone of arbitrariness that violates the Due Process Clause of the Fourtemmtinrdent.”).

Under New York law, moreover, courts have the authority to review any @smaagrd even in
the absence of a constitutional violatidgee e.g, West v. Hogan88 A.D.3d 1247, 1251 (4th
Dep’t 2011) (quotindNardelli v. Stambergd4 N.Y. 2d 500, 504 (1978)$trader v. Ashley6l

A.D. 3d 1244, 1248 (3rd Dep’t 2009). Browning-Ferris Inds. of Vt., Inc. v. Kelco Disposal,
Inc., 492 U.S. 257, 278 (1989) (“In a diversity action, . . . the propriety of an award of punitive
damages for the conduct in question . . . [is a] question[] of state |®ayie v. Jone¥11 F.3d
85, 97 (2d Cir. 2012) (quotingerez v. Z Frank Oldsmobile, In@23 F.2d 617, 625 (7th Cir.
2000)) (“Constitutional limits on punitive damages come into play only after thesas=gishas

been tested against statutory and comtagnprinciples. When a plaintieeks punitive

16 (See, e.g.Tr. at 175:22-23 (“John Kapon [of Acker Merrall] would take anything.”); Tr. at
747:23-24 (“What they did to me, I'll do to them; what they did to me, I'll do to someone)glse.”
Ex. 476 (“The good news is that there is no garbage. That has been sold.”).)
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damages in a federal case, it is unnecessary to look for limits in the Constifatitenations
omitted)) New York courts may not reduce a punitive damages award unless it “is sg grossl|
excessive as to show by its very exorbitancy that it was actuated by paésivast 88 A.D.3d

at 1251 (quotingNardelli, 44 N.Y. 2d at 504)see Payne711 F.3d at 97 n.8 (citinGasperini v.
Ctr. For Humanities, In¢.518 U.S. 415, 429-30 (1996)) (“[A] federal court in a case governed
by state law rast apply the state law standard for appropriateness of remittitur.”). When a j
awards punitive damages under New York law, the reviewing court must consideemthet
punishment is “reasonably related to the harm done and the flagrancy of thet¢onduc
Greenbaum v. Handelsbanke&y F. Supp. 2d 228, 267 (S.D.N.Y. 1999) (Sotomayor, J.)
(quotingLiberman v. Riverside Memorial Chapel, In225 A.D. 2d 283, 292 (1st Dep’t 1996));
Suffolk Sports Ctr., Inc. v. Belli Constr. Cqrp41 A.D. 2d 546, 547 (2nd Dep’'t 1997)). The
wealth of the defendant is also relevant, because a defendant’s ability to petg imipather
damages are sufficient to function as a punishment and a detdd.giting Mcintyre

v.Manhattan Ford, LincolmMercury, Inc, 256 A.D. 2d 269, 271 (1st Dep’'t 1998). These factors

17 New York law requires trial courts to enter an order of remittitur or additwtions requiring

an itemkeed verdict if a jury’s award of money damages “deviates materially from whd \we
reasonable compensation.” N.Y. C.P.L.R. 8 5505@8; alsdGasperinj 518 U.S. at 425

(holding that 8§ 5501(c) applies to trial court$he “deviates materially” staard is stricérthan

the former “shock the conscience” test, which is still the test for remittitur dederal law.
Gasperinj 518 U.S. at 425. There is conflicting persuasive authority discussing whether

§ 5501(c) applies to punitive damagé&ompae Payne 711 F.3d at 97 n.8 (“[I]t is hard to
imagine that the New York legislature expected its courts to exercise thigisaper

responsibility only as to compensatory damages, and not as to punitive damaggis.”),
Greenbaum67 F. Supp. 2d at 266 (Sotomayor, J.) (observing that 8 5501(c) discusses
reasonable compensation, not punishment or deterrence; furthermore, § 5501(c) apptites only
money judgments issued in actions requiring itemized verdicts under N.Y. C.R41R1, and

§ 4111 discusses itemized verdicts only for compensatory damages). The Court neects®t addr
this question because this action does not fall within the categories of casesgequitemized
verdict under § 4111, and therefore, 8 5501(c) does not apply.
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help the Court determine whether the underlying test has beerwmether an award is so
exorbitant as to show that it was motivated by pasdidnat 268.

“Awards of punitive damages are by nature speculative, arbitrary appraxasniatNo
objective standard exists that justifies the award of one amount, as opposed tqQ smpthresh
a tortfeasor appropriately for his misconduct. Nor is there any formula tondetéethe dollar
amount needeateffectuate deterrencePayne 711 F.3cat 93 (citations omitted) But despite
the unscientific nature of punitive damages calculations, courts have a resggristbdnsure
that such awards for intangibles be fair, reasonable, predictable, aodtjomgte.” Id.

(citations omitted). Ishould be notethat juriesthataward punitive damages, “[h]aving no
objective standards to guide them, and understandably outraged by the bad conduct of the
defendant, [] may be impelled to set punitive damages at any amadinat’93-94 (citation
omitted). In such cases, a Court may enter an order of remittitur, which sets agigdg’'the
award and orders a new trial unless the plaintiff agrees to accept a lesset speaified by the
court. Id. at 94.

To determine the constitutionaliof a jury’s punitive damages award, courts consider
three “guidepoststiescribedy the Supreme Court {Bore and reiterated iBtate Farm Mut.
Auto. Ins. Co. v. Campbeb38 U.S. 408 (2003)%(1) the degree of reprehsibility of the
defendant’s misconduct; (2) the disparity between the actual or potential h&recdbly the
plaintiff and the punitive damages award; and (3) the difference between the pdamiages
awarded by the jury and the civil penalties authorized or imposed in comparablé tdhsas
418 (citation omitted). These guideposts mark the outer limits of a court’s idis¢cetiphold a
jury’s award of punitive damages under the Due Process Clause, but thieyaaladhe court’s

review of suchawards for excessiveness that is short of constitutional excessiv&sesayne

39



711 F.3d at 96-97, 101 n.13dreguideposts apply to punitive award claimed to be excessive
under federal and New York law, but not under the Constitutionjngukeseactors,a court

must make it®wn determination about the reasonableness of a jury’s punitive damages award,
asjuries thatrendersuch awards may not hasefficient information tallow for a fair and

tailored punishmentld. at 94;accord id.at 96 (“The courts, accordingly, bear the responsibility
to ensure that judgments as to punitive damages conform, insofar as reasonabbbpeatdi

those desiderata and are not excessive.”).

In this case, th&ore guideposts indicate that the $12 million piv@tdamages award is
excessive and cannot stand. The Court need not reach the question whether the jury’s award
violates the Due Process Clause; the award is excessive under New York ldve @odrt
holds that an award of punitive damages greaterttharimes compensatory damageso
exorbitant that it is motivated by passion rather than refsdime following discussion is
organized according to tl&ore guideposts; relevant factors under New York law are paired
with their analogous guideposts.

First, the Court considers the reprehensibility of the conduct at issue, examinmatiger:

the harm caused was physical as opposed to economic; the tortious
conduct evinced an indifference to or a reckless disregard of the
health or safety of others; the target of the cmtdhad financial
vulnerability; the conduct involved repeated actions or was an
isolated incident; and the harm was the result of intentional malice,
trickery, or deceit, or mere accident.

State Farm538 U.S. at 419 (citation omittedJhis is the mosimportant indication of the

reasonableness of punitive damages; it should be assumed that the plaintiff is madgywhol

18 The Court notes that it would reach the same decision under the due process analysis,
requiring remittitur in the same amount.
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compensatory damages, and therefore, the further sanction of punitive damagesnitedanly
insofar as the reprehensibility of the defendant’s conduct requires punishmemrerbet |d.
New York law calls for a similar inquiry into thdéa&drm done and the flagrancy of the conduct.
Greenbaum67 F. Supp.2d at 267. The reprehensibility and flagrancy of Greenburg’s conduct
indicate that some punitive award is appropriate in this case. To deceive for orambers
pecuniary gain and exploit one’s superior knowledgjee-gravamen of the fraud hereeflects
reprehensibility that warrangomesanction. Exxon Shipping Co. v. Baké&54 U.S. 471, 494
(2008) (“Action taken or omitted in order to augment profit represents an enhancee aegr
punishable culpability, as of course does willful or malicious action, taken with a puos
injure.”); see also Motorola Credit Corp. v. Uze&b09 F.3d 74, 85, 86 (2d Cir. 2007) (affirming
district court’s $1 billion punitive damages award milkinois fraud case, where that figure
constituted approximately 20% of the defendants’ net worth and the behavior wasmatlestid
repetitive butdid not implicate the other reprehensibility factorsStdte Farn

It is also true that Greenburg’s conduct in this case can be characterizedaad. fiAGth
its verdict, the jury found that Greenberg had brazenly committed 24 actaditeat is, that
he hadmade false statemesdr misleading omissiawith respect to each of the 24 bottles at
issue in the casevhich he sold for up to tens of thousands of dollars each. Moreover, there was
evidence from which a reasonable jury could infer that Greenberg had eng#gedsort of
behavior before. See, e.qg.Tr. at 747:23-24 (“What they did to me, I'll do to them; what they
did to me, I'll do to someone else.”); Ex. 476 (“The good news is that there is no gailtege
has been sold)))

Greenberg again emphasizes the refund offers as indicia of his upstanding approach to

business and lack of reprehensibilityge€Def.’s Mem. at 31 “Greenberg’s immediate refund
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offer to Koch is a further ‘mitigating factor[]’ that removes his condrerh the reprehensible
type that courts seek to punish severely.” (citations omittédis)true that Greenberg’s refund
offers can be regarded as mitigating the reprehensibility of his oeerallct, and for that
reason the Court admitted evidence of those offers in the punitive damages phaseabf the tri
However, the jury heard this argument and nevertheless awarded punitive danthcgtsng
that itviewedthe refund offers otherwise. While Greenberg is correct that the refunsl offer
could be sen as his aboveoard attempt to “stand behind his wirtéjt is alsopossible to view
those offersasthe attempts of a fraudster, upon being caught, to remove the threat of litigation.
Put another way, the refund offers, which could be construedeaspastto silence Koch with
hush money rather than admirable business actions, aeoessarilyitiate the initial flagrancy
involved inGreenburg’s fraud

While the flagrancy of Greenburg’s fraud merits some award of punitive damagyes, t
harm he caused less compelling.This harm was economic in nature and none of its targets—
neither Koch nor other potential buyers at auctiovere financially vulnerableMoreover, the
tortious conduct did not evince an indifferetogor reckless disregarfdr, thehealth or safety
of others, as Kochimself characterized the wine at issue as collectible artifacts rather than
something that he would actually imbib€ompare Silvanch v. Celebrity Cruises, |rici1 F.
Supp. 2d 241, 262—-63 (S.D.N.Y. 2001) (upholdmgitive damages less than three times
compensatory damages where fraudulent conduct resulted in multiple pldietéing

infected with Legionnaires’ Disease; one plaintiff suffered debigdbrain injury). And even

19 (SeeTr. at 2401:14-18 (“At this point Mr. Greenberg offers Mr. Koch all of his money back
and more, as you will see. You heard Mr. Glesrg testify it was his practice always to stand
behind the wine and to offer refunds to anyone who complained. In fact, he does that in this
letter.”).)
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in the realm of strictly economharm, this fraud is not among the most reprehensible offenses.
The fraud at issue did not implicate a person’s hahd&arkley v. Olympia Mortg. Co. Fed.
App’x. __, 2014 WL 305480 (2d Cir. 2014) (upholding $60,000 in punitive damages awarded to
each of six plaintiff homeowners for fraud resulting in plaintiffs purchasingasly

substandard homeg); even the profitability of a business$, Motorola Credit Corp.509 F.3d

at 86 (affirming remittitur to $1 billion, which was half compensatory damagds$. dispute is
aboutan extremely higlend luxury item.Greenbergleceived a wealthy collector whasebby
involves expenditures that most peopi# never contemplate.

Turning to the second guidepostthé disparity between thetaal or potential harm
suffered by the plaintiff and the punitive damages award’—Greenberg contenttettgg{o-1
ratio of the jury’s punitive damages to its compensatory damages is patentlytitattonal.”
(Def.’s Mem. at 32.)As noted, deprocess concerns figure prominently in determining the
permissible amount of punitive damagasdthe Supreme Court has indicatedt “the relevant
ratio [is] not more than 10 to 1.Gore 517 U.S. at 581 (footnote omitted). The Supreme Court
has also explaed that “[w]hen compensatory damages are substantial, then a lesser ratio,
perhaps only equal to compensatory damages, can reach the outermost limit of theesigse proc
guarantee.”State Farm538 U.S. at 425. But the Court has consistently emphasiaethere is
no brightline rule; each award must be based orf'thets and circumstances of the defendant’s
conduct and the harm to the plaintifiid. (“We decline again to impose a bridime ratid,] . . .
however, . . we [have]concluded that an award of more than four times the amount of
compensatory damages might be close to the line of constitutional impropriety. . e thékg
ratios are not binding, . . . [s]ingtkgit multipliers are more likely to comport with due procéss.

(citations omitted)).New York courts also consider the relationship between punitive damages
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and the harm done to determine whether a punitive award is so exorbitatnt that itvaustdra
motivated by passion, rather than reasBeeGreenbaum67 F. Supp. 2d at 267 (citing
Nardelli, 44 N.Y. 2d at 504).

Here, the juris $12 million award of punitive damagessover33 times that of the
compensatory award of $355,811 (and 56 timesatieaedcompensatory award of $212,699
following the setoff discussed above)vell beyond four times the amount of compensatory
damages, which may be “close to the [constitutional] line,” and even well beyond the
presumptiveconstitutional limitof 10 times compensatory damages suggestState Farm
538 U.S. at 425These ratiosra not binding limits, but they do stake off the zone of the
harshest possible punitive damages the Constitution will tolefat@ne that should be reserved
for the most egregious conduct. The fraud in this case did not result in death, seriated physi
injury, or even minor physical injury. The fraud did not risk any such injury. The frauabdli
result in a restriction of liberty or an insult to Koch’s human dignity by way cfichénation.

The fraud did not cause an economic loss that interrifited’s life by interference with his
housing, employment, or savings for retirement. And the fraud did not involve actually or
potentially vulnerable victimsin the scheme of conduct that can be punished by damages in a
civil case, this is not a fraud deserving of punishment that ptisédimits of the Due Process
Clause.

The final guidepostequiresthe Court to examine comparable civil penalties and similar
cases. As Greenberg notes, the maximum civil penalty for willful decepts/andsr the GB
is $1,000 per violation, which here was $24,000. Moreover, in a similarRadenstockJudge
Jones, in adopting Magistrate Judge Freeman’s recommendatiardedounitive damages in

an amoungequalto compensatory damages, or a 1:1 raBee2012 WL 5844187, at *12
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(“Although Plaintiff seeks an award of punitive damages in an amount that would be double his
compensatory damages, this Court has reviewed relevant precedent, and condladesxhed
equal to Plaintiff's compensatory damagd®+$311,486.90—would be more appropriate in
this case.”). In doing so, Judge Freeman noted that while some similar casewatbd
punitive damages as a multiple of actual damages, such cases have tended to inyolve fai
modest actual damages awaregeneally not in the sixor severfigure range.”ld. (footnote
omitted). It is true that this case bears some similaritiRealenstock However, that case
involved a default judgment against an absent defendant, without a trial or othediiagtf It
als involved asignificantcompensatory award that may have financially devastated the
defendant. This is why New York precedent requires courts to consider a defeatidity to
pay when assessing the proper amount of punitive damé&gesnbaum67 F. Supp. 2d at 267
(citing Mclintyre 256 A.D. 2d at 271).

In this casewhile a sixfigure compensatory award is significant in the absolute sense, it
is less san the relative senseparticularly in the context of highnd wine auctions where a
single bottle may sell for $20,000, and in light of the wealth of the inevitable pamtipasuch
auctions, including Greenberg. To detetividuals in this rarefied clasa punitive damages
awardless tharor equal to the compensatory figure would likely hiawmgted deterrent effect.
And while the $1,000-per-violation cap of the GBL claims’ exemplary provision provides a
comparative measure, it is clear that in New York the GBL'’s treble darpagésion does not
proscribe an additional award of punitive dayas. See, e.gWilner v. Allstate Ins. Cp71
A.D.3d 155, 167 (2d Dep’t 2010).

Having considered th@ore guidepostand relevant factors under New York |laive

Court determines that punitive damages are appropriatthdiuemittitur idegally recuired.
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While Greenberg would have the Court believe that his fraud was amdalevoid of the
reprehensibility meriting a punitive awatjopting that view would ultimately require the Court
to reject the interpretation of the evidence adopted by tle Jthe jury found thaGreenburg
hadshamelessly defrauded customers with “garbage.” Yetdmduct did not cause a
particularly egregious harmhe wasdealing in luxury goods marketed to a sophisticated and
wealthy subsedf the population. The & was strictly economic, and the victims wéase from
vulnerableconsumers. These facts merretativelylow award of punitive damages. However,
givenGreenberg’s wealth and the context of the fegld auctions at issue, a punitive damages
awardless han or equal to the compensatory amount in this case would be insufficient to punish
Greenberg and deter other fraudsters considering following in his footsteps.

The Courtultimately concludeghat punitive damages in an amount greater than two
times compasatory damages would be exorbitant as to be actuated by passaod therefore
excessive under New York lawAccordingly, the Court will remit the punitive damages award
to $711,622 (twice the compensatory damages award of $355%1fIKoch does nbaccept
the reduced punitive damages award of $711,622, a new trial on punitive damages will be held.
See Vasbinder v. Sco®76 F.2d 118, 122 (2d Cir. 1992) (“[A] court may not simply reduce an

award of punitive damages, but must offer the plaintiff the option of a new trial on that)iss

20 Although the compensatory damages award is being reduced to $212,699 as aKestltsof
settlenentwith Zachysby operation of NY GOL § 15-10&)e Court still considers it
appropriate to use the $355,811 figure as a measure of the harm for purposes of punitive
damagesPunitive damages were awarded on the fraud claim, a claim that was pending only
against Greenbgrat the time of the Zachys settlemelttis also worth noting that the jury
allocated100% liability to Greenberg (and 0% to Zachys}lom GBL 8349 claim.
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VI. Plaintiff's Motion for Attorney’s Fees and Injunctive Relief

As a result of the jury’s liability finding{ochhas moved for the following posial
relief: (1) attorney’s feeas a prevailing plaintiff unadeGBL 88 349 and 3502) permanent
injunctive relief against Greenbem@yd(3) prgudgment interest on all compensatory damages;
post-verdict/prgudgment interest on all compensatarnyd punitive damages; and postjudgment
interest on the entire award.

A. Attor ney’s Fees

Koch seeks an award of $7,865,872 in attorney’s fdemintiff’'s PostTrial Motion for
Injunctive Relief, Attorneys’ Fees, and Pre- and Post- Judgment Intere'st 1IBm.”), at 8.) In
response, Greenberg contends that “Koch’s demand for nearly $8 million in adtdessyunder
the GBL is plainly excessive in light of the jury’s compensatory damageas afvanly
$355,811.” (Defendant’'s Memorandum of Law in Opposition to Koch’s Post-Trial Motion, Dkt.
No. 504 (“Pl.'s Opp.”) at 15.

Sectiors 349(h) and 35@-of the GBLprovide that the court “magward reasonable
attorney’s fees to a prevailing plaintiff As reflected in the statute’s use of the word “may,” the
“fee award [under 849] is left to the discretion of the trial court in allacimstances.’'Riordan
v. Nationwide Mut. Fire Ins. C0977 F.2d 47, 54 (2d Cir. 1992eealsoIndependent Living
Aids, Inc. v. Maxi-Aids, Inc25 F. Supp. 2d 127, 131 (E.D.N.Y. 1998)e(“awarding of fees
under these sections remains in the sole discretion of the ;&etkshire Fashions, Inc. v.

Sara Lee Corp729 F. Supp. 21, 23 (S.D.N.Y. 1990) (“no adequate showing has been made . . .

that justice and equity require an award of attorneys’ fees in this case”).
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After careful cansideration, the Court declines to award attoreiéges in this case.
Although Koch iscertainlya “prevailing plaintiff under GBL 88 349(h) and 35Q-a fee award
is not warranted here for a number of reasons.

First,the attorneys fees incurred in this casdy extraordinarily talentettial lawyers
on both sides—bore no relationship to the amount of actual damages aflissdegal teams in
this case havaggressivelyought a battle royale faix years, incurring millions of dollars in
fees on each sidé. Yet the compensatory damages ultimately sought and awarded were only
$355,811. Interms of the attornsyees incurred, the case wiigatedin a manner more
typical of aninefigure case than a sfigure case.

Secondthis is not a case whichthe compensatory damages fail to “capture the extent
of the plaintiffs success at trial,” such as whéte intangible value of the rights virgdited [is]
far greater than the actual physical injuries sustain@¢lson v. Car Land Diagnostics Ctr.,
Inc., No. 99 Civ. 9570, 2001 WL 1491280, at *2 (S.D.N.Y. Nov. 26, 2001) (LynchA3.).
Judge Lynch has noted, GBL 88 349 and 350 protect consumer rights, which, in commercial
cases, “are directly measured by the financial damages impdsed.”

Third, the purposes dfie GBL statu¢ do not ultimately support an award of fees under
the circumstances of this case. This was fundamentally adesedthe fraud clainwas the
focus d thetrial; and theavailability of punitive damages on the fraud claim prevented the case

from being rendered moot by Greengjs refundoffers. (SeeDkt. No. 37, at 5-12.But it is

21 The docket in this case refle&87 docket entries arappearances filed kaytotal of 36
attorneys (many of whom have come and gone). As the docket shows, the parties have
aggressively litigated this case, filing numerous discovery motions, sanetaiims, and
dispositive motions The parties filed 22 motions in limine prior to trial and numerous letter
motions throughouthe trial.
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only the GBL claims, not the fraud claim, that provide for potential fee-shiftiogoeTsure, this
Court has held th&reebergs conduct was sufficienticonsumereriented to come within
the scope of the GBL provisionsSgeDkt. No. 335, at 14-15.) At the same time, however, this
case is notvithin the heartland of the types of cases animating thstigeng provisions of the
GBL, for two reasons: (1) it does not involve consumers who are “vulne@ble”
“disadvantaged,and (2)it does not involve conduct with a “broad impact on consumers at
large” Independent Living Aids, Inc. v. Maxi-Aids, 25 F. Supp. 2d 127, 132 (E.D.N.Y.
1998) (“In awarding fees, the Court also considers that the purpose of [GBL 88 349 and 350] . . .
was to combafraud against consumers, particularly the disadvantage@®é&ylin v. 645 First
Ave. Manhattan Cp229 A.D.2d 343, 344, 645 N.Y.S.2d 476, 4I8t(Dept 1996) (GBL claim
for attorneys fees‘'would not lie in this cae because the requisite broad impact on consumers at
large is not evidentivhereharm was limited to residents of a condominium).

Finally, it is relevanthatKoch refusedGreenberts offers of a full refundor the bottles
of wine at issue. It was Koch’s choice tectinethe refund offers and bring this caserial, in
the hopes of sending a message and exposing what he perceived as Greenbempéngréng

In the wake of trial, Koch has now succeeded in dekagtly that The Court does nat any

22 On cross-examination, Koch engaged in the following colloquy with Greenberg’s tounse
when discussing the refund offers:

A. | could have[accepted the refund offershut | sensed in his
letters that he didn't accept any of the claims that we were
claiming or any responsibility for selling fake wines.
Q. You felt that he didn’t confess to you?
A. He didn’t admit it.

(Tr. at 2429:15-19.)
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way question or denigrate the intentions of Mr. Koch, who clearly feels strongly about this
subjectand is willing to expend significant resources orBtit there is a real sense, reinforced
by the amount of attorneg’fees and Koch rejection of the refund offers, in which this was a
litigation of choice and of jpmciple, rather than of necessity or monetary recompéhse.

Accordingly, Kochs motionfor attorneys feesunderthe GBL statutels denied.

B. Injunctive Relief

In addition to attorney’s fees, Koch seeks injunctive relief against Gregnberg
permanently enjoining Greenberg from the following: (1) engaging in deeegtts or practices
in selling his wines; (2) selling, offeringr consigning inathentic wine; (3) selling, offering, or
consigning wine without disclosing to buyers that he is the consigner of the(diselling,
offering, or consigning wine without disclosing to buyers, auction houses, oeretglestions,
doubts, or concerns expressed by others in the wine industry concerning the autloénkieity
wine; (5) selling, offering, or consigning wine without disclosing to buyers, auction hoarseés
retailers that another auction house has previously rejected that wine f¢6)sséding,
offering, or consigning wine without first disclosing to buyers, auction housestaders the
provenance of the bottle being sold; (7) selling, offering, or consigwimg of a value at or
above $500 without hiring an expert to inspect antthenticate the wine first; (8ngaging in

false, deceptive, or misleading advertisiagg(9) permitting an advertisement involving the

23 Koch emphasizes that neither his wealth his sophisticatiohais an award of attorney’s
fees. (Reply Memorandum of Law in Support of Plaintiff William 1. Koch’s Fost Motion,
Dkt. No. 507 (“Pl.’s Rep.”), at 507.) The Court agrees. MoreokierGburt made clear over the
course of this trial that any attempt by Greenberg to portray Koch as litigmuld be
foreclosed as inappropriate. Nor ddies fact that Koch is a knowledgeable bugeninish his
status as a victim of fraudNeverthelesshe Court finds it relevant to the attorneyee
analysis—and to a broader perspective on the litigation—that Koch could have been
compensated years earlier for his injury and chose to spare no exp#nsétigation, where
the amount in controversy was miniscule in comparison to the attorney’s fees involved.
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sale of his wine to be published without disclosing that he is the consigner, angregjest
doubts, or concerns raised by others in the wine industry about the authenticity ofehanai
the provenance of the winé€Pl.’s Mem. at 2.)

GBL 88 349 and 350 allow private plaintiffs to bring actions to enjoin the unlawful
practices proscribed by the statute.his Amended Complaint, Koch requested injunctive relief
pursuant to the statute. (Amended Complaint, Dkt. No. 285 (“Compl.”), at 11 93, 100.)

1. Legal Standard

The parties disagree as to the proper legal standard for injunctive relief he@BL.
According to Koch, [t]o obtain an injunction under G.B.L. 8 349, plaintiffs need only show that
the defendants engaged in ‘deceptive acts or practices,’” as defined undeuteg atkley v.
United Homes, LL(848 F. Supp. 2d 248, 274 (S.D.N.Y. 2012¢cordingly,Koch contends,
courts examining the propriety of injunctive relief under the GBL will not applystamdard]
injunction test,” and instead will “look to the ‘statutory conditions for injunctivefrehad may
issue a preliminary injunction if thoseraditions are met.ld. (quotations and citations
omitted). To be sure, the GBL, in paftyas writtenin order to give consumers ‘the power to
obtain injunctionsgainst any and all deceptive and fraudulent practicdgerinyn v. Best Buy
Stores, L.B.No. 08 Civ. 214 (CM), 2011 WL 2119725, at *4 (S.D.N.Y. May 24, 2011) (quoting
Oswego Laborers Local 214 Pension Fund v. Marine Midland Banl8BIAL.Y.2d 20, 25
(1995)). However, it is not clear from precedent whether a private plaintiff seekingrerpsnt
injunction under the GBL must also satisfy the standard criteria employediénaf courts

before granting a permanent injunctidbee, e.geBay Inc. v. MercExchange, L.L,G47 U.S.
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388, 391 (2006jcitations omittedf* And while theBarkleycase sggestghat these traditional
principles of equity have no place when examining the propriety of injunctions sougidig p
plaintiffs pursuant to the GBlgther cases cited by Koch suggest that while government entities
need not meet the traditiahequitable requirements in seeking injunctions, private plaintiffs are
ordinarily affordedno such dispensatiorsee, e.g SEC v. Management Dynamics, |rEl5

F.2d 801, 808 (1975 Accordingly, appellants’ contention on this point stands or falls its

claim that preliminary injunctions cannot be granted at the SEC’s behest udissgacourt

finds irreparable injury or a balance of equities which favors the Commissiorappk#ants’
crucial error on this score is their assumption that SEC enforcement acekimgsejunctions

are governed by criteria identical to those which apply in private injuncticsiséft Moreover,
federal courts in other contextsven where the injunctive relief sought is authorized by statute,

have declined to issue such equitaielef automaticallyupon a liability findingjnstead

241n theeBaycase, the Supreme Court explained

According to weHestablished principles of equity, a plaintiff
seeking a permanent injunction must satisfy a -faator test
before a cort may grant such relief. A plaintiff must demonstrate:
(1) that it has suffered an irreparable injury; (2) that remedies
available at law, such as monetary damages, are inadequate to
compensate for that injury; (3) that, considering the balance of
hardshps between the plaintiff and defendant, a remedy in equity
is warranted; and (4) that the public interest would not be disserved
by a permanent injunction.

25 See alsdPeople ex rel. Spitzer v. Applied Card Sys., Rit.A.D.3d 104, 805 N.Y.S.2d 175,

177 (2005) (holding thain claim for injunction “[a]s to the claimslleging deceptive business
practices . . . under [GBLS 349], the Attorney General was required to esthblisespondents
engaged ‘in an act or practice that is deceptive or misleadmgiaterial way and that [the
consumer] habeen injured by reason thereof’Pgople ex rel. Spitzer v. Gen. Elec. Co.,,Inc.

302 A.D.2d 314, 756 N.Y.S.2d 520, 523 (2003) (analyzing action for injunctive relief brought by
the Attorney General without engaging in irreparable hareBaryanalysis).
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choosing to engage in further inquirgee, e.gFresh Del Monte Produce Inc. v. Del Monte
Foods Ca.No. 08 Civ. 8718 (SHS), 2013 WL 1242374, at *2 (S.D.N.Y. Mar. 28, 2008
that while “Section 34 of the Lanham Act specifically authorizes district coudster
injunctive relief in false advertising cases,” neverthelaggermanent injunction will only issue
if a plaintiff has met the U.S. Supreme Court’s ftactortest spelled out ingBay”). In
response, Koch notes that the GBL explicitly authorizes private plaintiféetoisjunctive
relief, and as such, exempts them fromeBaycriteria. SeeManagement Dynamic815 F.2d
at 808 (“Unlike private actions, which are rooted wholly in the equity jurisdictioneofetderal
court, SEC suits for injunctions are ‘creatures of statute.”).

To be sureNew York has clearly created a cause of action for citizens to act as private
attorneys generah enforcing the consumer protection ideals embodied in the GBL. However,
as seen with courts’ approach to the Lanham Act, a statutory cause of actigurfctive relef
does not automaticalleleasea plaintiff from the burdens @Bay nor can it strip the Coudf
its obligations in equity See, e.gDel Monte 2013 WL 1242374, at *2Moreover, a strict
application of the rule proposéy Plaintiff would engender an absurd resufpermitting
automatic injunctive relief, unlimited in scope, for any prevailing plaintiff on & GBim, no
matter how small the violatiorEventhe court inBarkleyseemingly contemplated some criteria
for limiting or analyzing the proper scope of injunctive relief sought pursaahetGBL, citing
United States. Broccolg No. 06 Civ. 2812, 2006 WL 3690648 (S.D.N.Y. Dec. 13, 2006),
which heldthat”[w]hen an injunction is expressly authorized by statute, the standard preliminary
injunction test is not applied. Instead, the Court must look to the ‘statutory conditions for
injunctive relief,” and may issue a preliminary injunction if those conditiomsreat.” Id. at *1.

Here, however, there are no “statutory conditions for injunctive relief,ineuely an
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authorization for private plaintiffs to bring suits in equity and at law for vanatof theGBL,
accordingly, “traditional equitable considerations must be applietd 4t *2. In employing this
approach, other courts have recognized its consistency with Supreme Courtrrésteategly
disfavor[ing]” a presumption of irreparable harm and, consequentlgutioenatic legitimacy of
injunctive reliefupon a findng of liability. See, e.gKane v. Chobani, IncNo. 12 Civ. 02425,
2013 WL 3776172, at *7 (N.D. Cal. July 15, 2013)he Court distills from these cases, that
presumptions and categorical rules regarding irreparable harm are stitwfglpred, and that a
preliminary injunction should generally only issue upon a finding of a likelihood of iakjear
harm. To the extent that presumptions are permissible, they may only be employed upon a
showing that Congress clearly intended for a presumption tg.agtations omitted))

Here, a private litigant seeks permaniafunctive relief pursuant to the GBL. M the
GBL provides a statutorgasisfor him to do so, as discussed above, this statutory right of action
does not vitiate the need to satisfy the factors outlineday Koch’s status as a private
attorney general will naelievehim of the traditional burdens of a plaintiff in equitgee, e.g.
Verzani v. Costco Wholesale Cqr87 Fed. App’'x 50, 51-53 (2d Cir. 2010)ere the GBL to
include specific statutory conditions under which an injunction is properly granéestatutory
framework wouldprevail. See, e.gBroccolg 2006 WL 369064&t *1-2. In light ofthe
Supreme Court’s teaching®s presumptions of equitalielief, it cannot be thaa prevailing
plaintiff under the GBL will automatically receive a permanent injunction, unlinmitesgope so
long as that plaintiff had the foresight to pray for injunctive relief in its aaigiomplaint. See
Verizon Directores Corp. v. Yellow Book USA, In838 F. Supp. 2d 422, 429-30 (E.D.N.Y.

2004) (denying final injunction in Lanham Act and GBL gase
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2. Application of Law to Facts

The Court examinelsoch’s proposed permanent injunction under the four factors
delineated ireBay finding that such an injunction is unwarranted in tlise¢® First, Koch has
not suffered irreparable injury. His injury wiadly reparable bycompensation faothe
counterfeit bottles. And while Kodissertdhat the 24 bottles at trial were not the full extent of
the counterfeits consigned by Greenberg, such a contention is beyond the injuryaptoaén
and thus not properly the subject of a permanent injunction. Moreover, Koch could have
received a full rand for these bottles, arsdill others had he accepted Greenberg’s refund
offers in the years prior.

Second, the remedies available at law for the injury suffered-haometary damage
both compensatory arekemplary—are adequate to make Koch whole. Here, Koch has received
the value of the counterfeit wine consigned by Greenberg, as well as $24,6Qtorg
damages under the GBL. NoiMKoch continuously suffer as a result of Greenberg’s
violations,as hehas beerpaid in full.

Third, in considering the balance of the hardships between Koch and Greenberg, it is
clear that the terms of the injunction would req@reenberg to make di®sures not required
of other consigners in the wine industry, due to his actions associated with the 2006 Zachy

auctionthat was the sole subject of this ca3dat result is unwarranted. Kokbhsmade efforts

26 Independently, even @Baywere not the appropriate metric, under traditional principles of
equity, the injunction sought by Koch could not stand, as it is overbroad and excessiveadh lig
the litigation. For example, while Koch seeks to enjoin Greenberg from “permitting an
advertisement involving the sale of his wine to be published without disclosing . . . questions,
doubts, or concerns raised by others in the wine industry about the authenticityirfetlie
there is no discussion of what might constitute such “doubts” or “conceses Mgmt.
Dynamics 515 F.2d at 807-08 (even when awarding an injunction authorized by statute, which
“obviates” the need for a finding of “irreparable injury,” a coudst‘implicitly” examine
“those considerations of fairness that have been the traditional concern of equg$).cour
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to change the auction practiagaghe industrythat permit this type of deceit to occuowever,
it does not follow from the jury’s findinthat Greenbergngaged in GBL violations that he must
now be the symbdbr changed norms within the wine industry. An injuncii@mmanently
compellingGreenberdo speakabout “questions, doubts, or concerns” regarding his wine, and
inddinitely requiring him to hirenis own expert to authenticate wine before consigning it,
regardless of the auction house’s own requirements, is beyond the pale. Finalbyrthe C
concludes that the overall public interest would not be served by the injunction sought by Koch.

While it is true that federal courts have “broad power to restrain acts whichthee o
same type or class as unlawful acts which [have deen[ to have been committed or whose
commission in the future unless enjoined, may fairly be anticipated from the deferadaduct
in the past,NLRB v. Express Pub. C&12 U.S. 425, 435 (1941), the Cbis satisfied that this
costlylitigation, intense public scrutiny, ancpanitive damages awagetesufficient to dissuade
Greenberdrom engaging in deceptive acts or practices in the future.

Accordingly, Koch’s request for a permanent injunction is denied.

C. Interest

Finally, Koch seeks (1) pre-judgment interest on his compensatory damages, pursuant to
New York CPLR 8§ 5001; (2) post-verdict and pre-judgment interest on his compensatory
damages and punitive damages pursuant to CPLR 8§ 5002; and (3) post-jud¢gnesit
pursuant to 28 U.S.C. § 1961.

1. Pre-Judgment Interest on Compensatory Damages

Section 5001 providakwatmandatory prggdgment interest “shall be regered upon a

sum awarded because of a breach of performance of a contract, or because of anissibor om

depriving or otherwise interfering with title to, or possession or enjoymeptagerty . . . .”
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CPLR § 5001(a).Prejudgment interest, which f&xed at the statutory rate of 99, § 5004,
accrues from the “earliest ascertainable date the cause of action existadg 5001(b). Both
parties agree that pyedgment interest should accrue from no later than February 15, 2006, the
dateon which Koch received shipment of the 24 wines at issue in this lawsuit. However, they
disagree as to the endpointtbé interesaccrual, with Koch contendirtatit should accrue
until the date that judgmer# entered by the Court and Greenberg asserting that hisl refiens
affect the accrual peritsllength

Under New York law, “one of the principal purposes of allowing prejudgment ihisres
to compensate the plaintiff for its inability to use the mone&uintel Corp., N.V. v. Citibank,
N.A, 606 F. Supp. 898, 914-15 (S.D.N.Y. 1985). Accordingly, where putative plaintiffs receive,
but rduse a tender offer of the money at issue in the eventual suit, courts have recogrtized tha
defendants “should not be penalized for [such a plaintiff's] refusal of the terideat 915 see
also Rivera v. Cincinnati IncNo. 92 Civ. 4345 (SHS), 1998 WL 898128 (S.D.N.Y. Dec. 23,
1998)(“The accrual of interest is halted by either tendering a deposit to the clewkrbin an
amount sufficient to satisfy the claim or by tendg unconditional payment to the plaintiff.”
(citations omitted))Feldman v. Brodskyl2 A.D.2d 347, 350, 211 N.Y.S.2d 56, 59 (19&dfjd,
11 N.Y.2d 692, 180 N.E.2d 915 (1962) (“One [way in which a judgment holder may be estopped
from enforcing statutory prejudgment interest] is by a tender from the prigiebtor which
does not result in a satisfaction of the judgment because the judgment credses rgf]”).
This interpretation of the law stems from famileyuitable considerations rooted in estoppel.
See Knab Bros., Inc. v. Town of Lewisto8 A.D.2d 1016, 397 N.Y.S.2d 45 (4th Dep’t 1977)
(“Concededly, the right to interest may be lost on equitable principles of estepgelas a

refusal by a creditor to accept a tender.” (citations ewhi}t In order, however, “to be valid as a
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defense against the accrual of interest running against the debtor, a tendss singsvn to be
absolute and free from all conditiondd. (citation omitted)see also AlleiMyland, Inc. v. Int'l
Bus. Machines Corp770 F. Supp. 1014, 1021 (E.D. Pa. 1991) (applying NY law, noting that a
tender must be free of conditions to act as an estoppels against prejudgmest);itaison
Ltd. v. Liberty Mut. Fire Ins. CoNo. 84 Civ. 1717 (CMM), 1986 WL 2963, at *1 (S.D.N.Y.
Mar. 3, 1986) (same). Thus, a tender conditionedarrexample, release of a lawssiitlaims
would not act as a bar to prejudgment interest.

Here, Greenberg’s position throughout this litigation has been that the refundaadfers
not setttment offers in the traditional sense, as they were not explicitly comefition a release
of the claims in the litigation. As discussaabve, the Court eventually agreed with this view,
and thus held that the offers did not fall within treglitional strictures dfFederal Rule of
Evidence408. While Koch’s position hdseen that the offers were settlemefiers and thus
conditional, Koch alsargued (successfullyhat a payment of compensatory damages would not
mootthis case, given theequest for punitivelamages.Accordingly, an acceptance of these
refundtendes would neither have explicitly, nor implicitly, barred Koch’s ability to brime t
claims central to this lawsuit; aras such, the refund offers cannot reasonably be construed as
conditional. Therefore, with respect to seven of the bottles ultimately incladled jury’s
verdict?’ the pre-judgment interest shall accrue from February 15, 2006 through November 27,

2007, the date of Greenberg's first refund offer. With respect to the remaining £8,tbtl

27 The following bottles were the subject of Greenberg’s initial refund offgthé 1921
Chateau Lafleur (Trial Ex. 206); (2) the three 1945 Chateau Lafleur ($al2B7, 229, 230);
(3) the 1928 Chateau Latour (Trial Ex. 200); (3) the 1921 Chateau Petrus (Trial Ex. 225); and (4)
the 1928 Chateau Petrus (Trial Ex. 216).
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prejudgment interest shall accrue from February 15, 2006 through November 29th20daxe
of Greenberg’s second refund offer.
2. PostVerdict, Pre-Judgment Intereston Award

Koch also seeks statutory pre-judgment interest, pursuant to CPLR § 5002 on the entire
award, from the date the jury entered the verdicts to the date of the finalgndghthe Court.
CPLR 8§ 5002 provides that “[ilnterest shall be recovered upon the total sum awardetingncl
interest to verdict, report or decision, in any action, from the date the verdiotnaesed or the
report or decision was made to the date of entry of final judgm@émgdin, the interest rate is the
statutory perceape of 9% and includes pre-judgment interest to date on the verdict amount.
Del Monte 2013 WL 1242374, at *10 (“In other words, pursuant to section 5001, the Court will
add 9% interest from the date the damages were incurred to the date of versiiaftdo
section 5002, the Clerk of Court will add to the judgment 9% interest from the date of t@rdic
the date of judgment on the sum of (1) the contract damages and (2) the section 5001)interest
As §5002 directs that the post-verdict, pre-judgmetdrest include the interest to verdict (the
8 5001 interest discussed above), here, Koch will receive 9% interestretettant amounts
which will accrue from the date of the liability verdict (April 11, 2018)til the date the Court
enters a final jugment. Under the plain language of 8 508&ch is also entitletb post-
verdict, pre-judgment interest on his punitive damages award, from the date of that(®gmilic
12, 2013) until the date the Court enters its final judgmertie prejudgment inteest on
Koch'’s punitive damages award waltcrue on the remittemountof $711,622, rather than on
the full amount of $12,000,00(Gee Geenway v. Buffalo Hilton Hotel43 F.3d 47, 56 (2d Cir.

1998).
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3. PostJudgment Interest on Award

Title 28 U.S.C. § 1961 entitles prevailing plaintiffs to ppstgment intereston any
money judgment in a civil case recovered in a district coddt.’at 81961(a). This interest rate
is calculated from the date of judgment, at a rate equal to the weekly avemgecbnstant
maturity Treasury yield, as published by the Board of Governors of the FB#seve System,
for the calendar week preceding [gtHate of the judgment,” up “to the date of payment . . ..”
Id. at 8 1961 (afb). “Postjudgmentnterestis designed to compensate the plaintiff for the delay
it suffers from the time damages are reduced to an enforceable judgmentineetthe
defenant pays the judgmentAndrulonis v. United State26 F.3d 1224, 1230 (2d Cir. 1994).
The postjudgment amount upon which the interest accrues includes compensatggsjam
punitive damages, and fee awar@eeBecerril v. E. Bronx NAACP Child Dev.rGtNo. 08
Civ.10283 (PAC) (KNF), 2009 WL 2611950, at *11 (S.D.N.Y. Aug. 18, 20@9ort and
recommendation adopted sub nom. Becerril v. Ease Bronx NAACP Child Develpoméey Ctr.
08 CIV. 10283 (PAC) (KNF), 2009 WL 2972992 (S.D.N.Y. Sept. 17, 2009prd Foley v.
City of Lowell, Mass$.948 F.2d 10, 21-22 (1st Cir. 1991W] e hold that, once a money
judgment is obtained in a federal district court, interest thereon is obligatony281teS.C.
8 1961 without regard to the elements of which that judgment is composed, even if dttorneys
fees are includetl(footnote omitted)).
VII.  Conclusion

For the foregoing reasonsjs hereby ORDERED that:

1. Defendant’s motion for judgment as a matter of law, or, in the alternainee, f

new trial, is GRANTED in part and DENIED in part, as follows
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(@) the compensatory damages award is reduced pursuant to New York
General Obligations Law 15-108from $355,811 to $212,698s a result oPlaintiff’s
prior settlement with Zachys;
(b) the punitive damages award of $12 millismemittedto $711,622if
Plaintiff does not accept the remitted punitive damages amount, a new trial on punitive
damages will be held;
(© in all other respects, Defendant’s motionjtatgment as a matter of law
or for a new trial is DENIED;
2. Plaintiff's motion fa attorneys fees, injunctive relief, and interesGRANTED
in part and DENIED in part, as follows:
€)) Plaintiff' s requestor attorneys fees is DENIED;
(b) Plaintiff's requestor injunctive relief is DENIED;
(© Plaintiff request for preand posjudgment interest is GRANTED.
3. Plaintiff shall inform the Couttby letter, on or before April 25, 201#hether he
aacepts the remitted amount of punitive damages. If he stpes appropriate order directing

entry of final judgment will be issued.

The Clerk of Court is directed to close the motions at docket entry numbers 495 and 497.

SO ORDERED.

Dated: March 31, 2014
New York, New York

W —

V'Y J. PAUL OETKEN
United States District Judge
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