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PAUL A. ENGELMAYER, District Judge:

The following opinion and order is to be filed in each of the alwaygioned cases,
which are related.

In case 12 Civ. 5818py letter dated November 6, 2015, defendant Chetan Kaimur,
se asls that the Court (lyacate the default judgment entered against him(2rdeferthe
court-ordered deposition of him in support of plaintiffs’ efforts to collect on théwutte
judgmentuntil after Kapur is released from custody for contempt in the related dakes10.
For the reasons that follow, both requests are denied.

l. Request to Vacate Default Judgment
A. Background

On July 30, 2012laintiffs commenced this actioalleging violations of Section 10(b)
of the Securities Exchange ActdaRule 10b-5, and of stawv. Dkt. 1;see alsdkt. 17
(“Default JudgmenOrder) at 1. On August 22, 2012, the summons and complaareserved
on defendant Lilaboc, LLC'Lilaboc”) by service on the New York Secretary of State, Dkt. 4,
and on August 23, 2012, the summons and complargserved personally on Kapur by the
U.S. Marshals Service, Dkt. 5. On September 26, 2012, the Clerk entered a Certificate of
Default as to both defendants. Dkt. 8.

On November 6, 2012, plaintiffs moved before iHmorable Kevin PCaste] to whom
this case was then assignéat,an entry of default judgment, Dkt. 13, and submiéted
supporting affidavit, declaration, and exhibits, Dkts. 14—PHintiffs seved the motion and
supporting documents by mail that same day, serving Lilaboc at its last known $asidesss,

and Kapur at his last known residence, which was the Metropolitan Detention CentenuBrookl

1 Unless otherwise specified, references to doekgtes plaintiffs, and defendants will refer to
the case pending under this casenber.
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(“MDC"), where he waghenin custody. Dkt. 16. On February 14, 2013, Judge Castel granted
plaintiffs’ motion for default judgment becau$@efendants have failed to plead or otherwise
defend in this action.” Default Judgment Order at 2. On February 26, 2013, default judgment
was entered. Dkt. 18.

On January 23, 2014, plaintiffs sent a letter to Judge Castel regarding post-judgment
proceedings. Dkt. 20. The letter indicates that on December 9, 2013, plaintiffs sapted K
with a subpoenduces tecurandad testificandumcalling for the production of documents and
for Kapur to be deposed on January 8, 20#4. The affidavits of service for the subpoena,
attached to the letter, indicate that plaintiffs attempted to serve the subpoenauoatdas
apartment at 85 East End AvenApartment 1-E, New York, New York 1002&n multiple
days and different times, but received no answer, ultimately affixingiypoena to the door of
the apartmentld., Ex. B. Kapur did not appear for the deposititesh, Ex. C. The case was
referred to the Magistrate Judge for further godgment proceedings, Dkt. 21, but it does not
appear that any further action was tak€n August 19, 2015, this Court accepted the case as
relatedto the others captioned above.

In his November 6, 2015 letter, Kapur seeks to have the default judgment vacated. DKkt.
40. Because Kapur is actingo sein this matterthe Court construes his request as a motion to
vacate the judgment. He claims that'hever received suahotion’ for default judgment while
he was at the MDC and that “had [he] received such motion [he] certainly would bpueedi
it,” insisting that he “vigourously [sic] den][ies] all of the Schneider’s agresly false and
fictional claims.” Id. at 1. He furtherclaims that he “was informed of the Schneigelgment
by the Schwarz attorney only recently prior to [his] ordered detention on July 7, 261%Jn
November 20, 2015, plaintiffs responded to Kapur’s letter, contesting a nofrfogpur’s

factual assrtions and urging the Court to deny Kapur’s request. Dkt. 41.
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B. Discussion

The Court “may set aside a final default judgment under Rule 60(b).” Fed. R. Civ. P.
55(c). Rule 60(b) permits a court to set aside such a judgment for reasons in¢(@ling:
mistake, inadvertence, surprise, or excusable neglect; (2) newly discovereaace\iaat, with
reasonable diligence, could not have been discovered in time to move for a new triweder
59(b); (3) fraud . . , misrepresentation, or misconduct by an opposing party; (4) the judgment is
void; (5) the judgment has been satisfiesleased or discharged. ; or (6) any other reason that
justifies relief.” In addition “[a] motion under Rule 60(b) must be made within a reasonable
time—and for reasons (1), (2), and (3) no more than a year after the entry of the jutigchent.
60(c)(1).

“The dispositions of motions for entries of defaults and default judgraedtselief fom
the same under Rule 55(c) are left to the sound discretion of a district courtebiécausthe
best position to assess the individual circumstances of a given case and tie ¢valasedibility
and good faith of the ptes.” Enron Oil Corp. v. DiakuharalO F.3d 90, 95 (2d Cir. 1993).
However, the Second Circuit has emphasized its “preference for resolvingedispuhe
merits,”id., and “when doubt exists as to whether default should be granted or vacated, the doubt
should be resolved in favor of the defaulting pariy, at 96. Pro selitigants are “afforded extra
leeway,” and a district court should “grant leave to set aside the entry of defalylivhen the
defaulting party is appearingo se” Id.

Kapur’s letterdoesnot specify by reference to the Federal Rules the grounds on which he
seeksto have the default judgment vacated, so the Court addressesSeaehal grounds are
immediately rejected. First, Kapgives no indication that the default judgment should be
vacated because he has satisfied the judg(resdon five) he has not done so in the cases

related tathis one, and, indeed, plaintiffs’ ongoing efforts to seek discovery in aid of aujjecti
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on the judgment make cletlrathe has not, and that they have not released him froAnd.any
request to vacate the default judgment on the basis of reasons one, two, failthesause they
are timebarred. Kapur's requetd vacate was made more than tygarsand eight monthatfter
the defauljudgment was entered on Februa6y 2013. Kapur therefore cannot bhserequest
to vacate the default judgment for “mistake, inadvertence, surprisgcusable neglect,” newly
discovered evidence, or frau@ee, e.g.Trustees of Local 531 Pension Fund v. Am. Indus.
Gases, In¢.708 F. Supp. 2d 272, 274 (E.D.N.Y. 2010) (motion to vacate on the basis of Rule
60(b)(1)heldtime-barredwhenbrought two and a half years after entry of default judgment).

To the extent Kapur’'s motion is construed as seeking to vacate the default judgment a
void under reason four, that argument, too, failthile Rule 60(c)(1) requires that a motion to
vacate for reasons four through six be filed “within a reasonable time,” “[s]baxte been
exceedingly lenient in defining the term ‘reasonable time,’ with regard tmgss challenges. In
fact, it has been oft-stated that, for all intents and purposes, a motion to vacaidtgutifment
as void ‘may be made aty time.” Beller & Keller v. Tyler 120 F.3d 21, 24 (2d Cir. 1997)
(quoting 12Moore’s Federal Practicg& 60.44[5][c]).

The Court need not decidlee timeliness of such a motiomder reason fourecausét
fails on the merits. Kapwallegesthatthedefault judgment was “invalid” because\was never
served with or notified about the motion for entry of a default judgment prior to it beingante
he claims henly learred abaut the default judgment approximately two years and four months
afterit was entered In other words, althoughe evidencéndicatesthat the motion and
supporting documents were mailed to him at the MDC where he was in custody, datddc Li
at its last known business address, he claims to have never rabeired

Even ifKapur’s claim were credibléhathe did not receive notice of the motion for entry

of a default judgmenthat would not render the judgment void. Under Rule 55(b), written
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notice of a motion for default judgment must be served on a “party against whom a default
judgment is sought [if that party] has appeared personally or by represehtait does not
require such service for a party that has nammeared And neitherKapur nor Lilabodad
appeared in the cagather formally or informally by “communicating with [plaintiffs to]
express a clear intention to defend the suitéw York v. Greem20 F.3d 99, 106 (2d Cir. 2005)
(internal quotation marks and citations omittéid)ding that Rule 5% notice requirement was
not triggered because defendants heitherformally appeared-thus failing to meet the ie’s
express condition—nor indicated a clear intention to defend the suit

In any eventthe Court does nateditKapur’'s claim that he did not receive notice of the
motion for default judgment. As the Codescribed at lengtim its decision impsing contempt
sanctions on Kapun the related cases, Kapur has repeatedly lied in the related cases, including
in testimony under oath, and has persistently attempted through falsehoods and traantpula
avoid adjudicatioron the merit®f cases broug against him and the payment of judgments
against him.See Schwartz v. ThinkStrategy Capligmt.LLC, Nos. 09 Civ. 9346, 11 Civ.
8094 (PAE), 2015 WL 4040558, at *1-9 (S.D.N.Y. July 1, 20}5}¥ denial of notice is,
therefore, to be viewed with great suspiciétaintiffs, meanwhile, have demonstrated that they
served both Kapur and Lilab&y mailwith copies of the motion and supporting materials and
filed a contemporaneouwrtificateof such service, in accordance with Local Rule 55.2(c).
Plaintiffs alsomadenumerous attempts to serve and notify Kapur of the default judgmehey
sought discovery in aid of collection on the judgment. On the basis of this evidence, the Court
finds that Kapur was in fact notified of the motion for default judgmentraats being entered
and likely notified of the entry of defayltdgment much earlier than he claims addition,
Kapur does not contest, nor can he, that he was personally served with the summons and

complaint on August 23, 201@ndthat, regardless of whether he was aware of the motion for
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default judgment, he failed to appear or defend the complaint againsefonethe entry of the
judgment. SeeTrustees of Local 531 Pension Fun@®8 F. Supp2d at 275 (collecting cases that
construed motions to vacate on the basis of improper service of the summons and complaint as
assertingudgmentwasvoid for want of personal jurisdiction). The default judgment is
therefore not void.

As for reason six, the Court does not find any other reason that justifies Ralief.
60(b)’s catchall provisioni§ properly invoked only when there are extraordinary circumstances
justifying relief, when the judgment may work an extreme and undue hardship, amthehe
asserted grounds for relief are not recogninedlauses (1)5) of the Rul€. Nemaizer v. Baker
793 F.2d 58, 63 (2d Cir. 198@)itations omitted) Kapur’'s statemerthat he “vigourously [sic]
den[ies] all of Scheider'sgregiously false and fictional claifh®kt. 40, while emphatically
put, fails todemonstrate the presence of such extraordinary circumstaAndsKapur’sdilatory
responses to this lawsuit and the default judgment undeaninsuch claim. Witlknowledge
of the complaint, Kapur long failed to appear or defend against theteiiroughtthis motion
more thartwo and a half yearafter the entry of thdefault judgment—andnly after he refused
to testify at a courbrdered deposition in aid obltection,which in turn occurred sonsx
months after helaims to havdirst learnedin July 2015) about the default judgme&tee
Grace v. Bank Leumi Trust Co. of N.¥43 F.3d 180, 190 n.8 (2d Cir. 2006) (“[A] Rule 60(b)(6)
motion requires extraordinary circumstances, which typically do not usualtyehase the
applicant fails to move for relief promptly(internal quotation marksnd citations omittegl.

The Second Circuit has further instructed thdistrict courtconsideringa moton to
vacate a default judgment pursuant to Rules 55(c) and 60(b) dfetddided by three principal
factors: ‘(1) whether the default was willful, (2) whether the defendanbdstrates the

existence of a meritorious defense, and (3) whether, and toewtest, vacating the default will
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cause the nondefaulting party prejudiceState St. Bank & Trust Co. v. Inversiones Errazuriz
Limitada 374 F.3d 158, 166—67 (2d Cir. 2004) (quotth§.C. v. McNultyl37 F.3d 732, 738
(2d Cir. 1998)) see also Pecargkv. Galaxiworld.com Ltgl249 F.3d 167, 170-71 (2d Cir.
2001).

Consideration of these factors strongly supports denying Kapur’'s motion to vBoate.
the Court finds that Kapur’s default was willfiA default should not be set aside when it is
found to be willful” Action S.A. v. Marc Rich & C0951 F.2d 504, 507 (2d Cir. 1991). For the
purposes of vacating default judgmerfita)lfulness” requires more than “carelessness or
negligent errors,though default judgments should be enforced wtrerg “arise from egregious
or deliberate conduct.Am. All. Ins. Co. v. Eagle Ins. C82 F.3d 57, 61 (2d Cir. 1996As the
Court chronicled in its decision finding Kapur in contempt in the related cases, Kagaonea
to great andleceitful lengthgo avoid judicial proceedings brought against hitis
machinations have included lying to the Court, through a representative, about leigholés
and state of health, and attempting to flee the coul8eg Schwart2015 WL 4040558, at *2—
3. In theSchneidercase Kapur took no steps whatsoever to defend the actionhefteras
served with the summons and complaomto otherwisecommunicate to the plaintifisr the
Courthis intertion to be heard on the matteCompare Action S.A951 F.2dat507 (defendant
deliberately did not appear to avoid possible indictment in forum state, supporting default
judgmeny, with EnronQil, 10 F.3d at 97-9%(o sedefendaris correspondence with opposing
counsel and the court “evidence[d] his intent to fulfi obligations as a litigajitjustifying

vacaur of default judgment). Kapur’s assertion that he would have defended the matter had he



known about the default judgment motion therefore rings hollow. And again, the Court does not
credit Kapur’s claim at to have received or been aware of the default judgment motion.

TheCourt therefordinds that Kapus failure to appeain or defendagainsthe
Schneider’s lawsuit—during the six months between the date he was served watim e ot
and the dateefault judgment was entered, and during the two years and eight months since—
was a wilful attempt to avoid the action.

Second, Kapur has not come close to demonstrating that he would have a meritorious
defense to the action. “In order to make a sufficient showing of a meritoriousealefens
connection with a motion to vacate a default judgment, the defendant need not establish his
defense conclusively, but he must present evidence of facts that, if proven aotidl
constitute a complete defenseState St. Bank & Trust G874 F.3cat 167 (quotingMcNulty,

137 F.3d at 740) (internal quotation marks omitted). Kaphate statemerthathe would deny
the allegationss patently insifficient. See Pecarsky49 F.3dat 173(“[A] defendant must
present more than conclusory denials when attempting to show the existenceribdbaaus
defensé’ (citing Enron Oil, 10 F.3d at 98)).

Third, and finally, plaintiffs would be prejudiced by vacating the default judgment.
Although the Court need not find prejudice where a meritorious defense is |agaState St.
Bank & Trust Cq.374 F.3d at 174 (citinGommercial Bank of Kuwait v. Rafidain Badk F.3d
238, 244 (2d Cir. 1994)here, the Court finds thataintiffs wouldbe prejudiced in their ability
to collect on their claimsincluding the present default judgmt, there are currently three
judgments against Kapur pending before this Cootd)ing more thai$30 million. See
Schwartz2015 WL 4040558, at *1 ($4.8 million amended judgmer@dhwartz 09 Civ. 9346;
$4.9 million judgment IrBEC v. Kapurl1l Civ. 8094); Dkt. 35 ($21 million amended default

judgment in the present matter). And as the Court’s contempt findings made clearh&sapu
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thus far frustrated thability of the plaintiffs in all of these cases to collect on their judgments.
Vacating the default judgmergntered athe result of Kapur’'s own delinquency, this long after
the action was first brought wousagnificantly jeopardizeheability of theseplaintiffs to collect
on a judgment against hintee, e.g.77 Charters Inc. v. SYC Realty LI 8o. 10 Civ. 1687
(SLT) (MDG), 2012 WL 1077706, at *12 (E.D.N.Y. Feb. 27, 2012) (prejudice found to
plaintiff's ability to collect on a judgment due to defendant’s financial probkmdsexistence of
other pending lawsuit against defendargjport and recommendaticadopted 2012 WL
1078466 (E.D.N.Y. Mar. 30, 2012).

Therefore, notwithstanding tlgeeneral preferenceithin this Circuitfor resolving
disputes on the merits and Kapypt® sestatus in this particular mattghe Court finds that
Kapur has not provided a sufficient basis for vacating the default judgment agairstchim
denieshemotion
. Request to Delay Deposition

On October 20, 2015, plaintiffs filed a letter seeking an order requiring Kapur to appear
for a deposition in aid of enforcement of the judgment. Dkt. 32. On October 28, 2015, the Court
issued an order directing the deposition of Kapur to proceed on November 12, 2015. Dkt. 39.
However, on November 12, 2015, Kapur refused to tesBbeDkt. 41.

Kapur’s request to be deposed only after he has been released from custaddis de
Kapur is presently in custody on account of his own contempt of court in the relatecaodses
he cannot use his own failures as an excuse not to participate in the discovery jodgiheht
to whichthe Schneideplaintiffs are entitled. The Court, therefore, reaffirms its October 28,
2015 Order directing Kapur to appear for a deposition at a time soonebdyeptaintiffs and

arranged with Kapur anglevant authoritiesIf Kapur continues to obstruct tediscovery
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procedures, the Court would be receptive to a motion requesting that the Court find him in
contempt in this case, as well.
CONCLUSION
For the reasons stated above, Kapur’s request to vacate the default judgment against him
in 12 Civ. 5818 is denied, and his request not to be deposed by plaintiffs in aid of collection on
their judgment until after he has left custody is denied. The Clerk of Court is directed to mail a

copy of this Opinion and Order to Kapur.

SO ORDERED.

Pl A, %

Paul A. Engelmayer
United States District Judge

Dated: January 4, 2016
New York, New York
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