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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE CRM HOLDINGS, LTD. : 10 Civ. 975 (RPP)
SECURITIESLITIGATION
OPINION & ORDER

ROBERT P. PATTERSON, JR., U.S.D.J.

On September 19, 2010, Plaintiffs, a propodads composed of stockholders of CRM
Holdings, Ltd. (“CRMH” or the “Company”)iled a Consolidated Amended Complaint
(“CAC”) against Defendant CRMH, as well ayegal officers (and one board member) of the
company, namely Daniel G. Hickey, Jr., Dar@elHickey, Sr., Martin D. Rakoff, and James J.
Scardino (collectively, the “Individual Defendafit alleging violations of the Securities
Exchange Act of 1934 (the “Exchange Act”), 15 U.S.C. § 78 et seq.

On January 7, 2011, Defendants filed a motiodismiss the CAC. On February 22,
2011, Plaintiffs filed a memorandum in oppositto Defendants’ motion, and on March 29,
2011, Defendants filed a reply. On Septenihe2011 the Court held oral argument in this
matter. At the outset of the argument, counsel for Defendants informed the Court that Defendant
CRMH has filed for bankruptcy oot protection. (Tr. of Sept, 2011 Oral Argument (“Tr.”) at
2.) Accordingly, the entire action with respectiBMH is stayed, and this decision is confined
to the claims levied against the Individual Defendants in this ratter.

I. PROCEDURAL HISTORY

A. Parties

! The Court’s decision in this matter was delayed as it had to await the production of nuwioetousnts which
had been cited by Plaintiffs in the CAC, but were not made available to the Court on subofisise motion.
These documents were provided to the Court on February 17, 2012.
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Lead Plaintiffs Brett Brandes and BevellyMunter represent a proposed class of
stockholders, including PlaintiB&B Investors, LP (collectively, “Plaintiffs”), who purchased
the common stock of CRMH between DecenibE 2005, the date of the Company’s Initial
Public Offering (“IPO”), and November 5, 20QBe “Class Period”). (CAC 11 1, 28-29.)
Plaintiffs allege that they “suffered damagesassult of the federal sarities law violations
and false and/or misleading statements andagerial omissions” made by the Individual
Defendants. _(Idff 28-29.)

Defendant CRMHis a Bermuda corporation and a provider of workers compensation
insurance products. Its main activities areydderwriting primary workers’ compensation
policies, reinsurance, and excess insurantieig® and (2) providing fee-based management
services for group workers’ compensation gedtuirance trusts (“GSITS”) in New York and
California. (1d.11 2, 30.) Individual Defendants wertéicers and/or board members of the
Company during the Class Period.

Defendant Daniel G. Hickeyr. (“Mr. Hickey, Jr.”) wasa co-founder of CRMH, and co-
Chief Executive Officer (“co-CEQ of CRMH at all relevantimes until December 28, 2006.
(Id. 1 31.) He was the sole CEO from December 28, 2006 until his resignation on March 13,
2009. (Id) At all relevant times uittMarch 13, 2009, he was also Chairman of the Board of
Directors of CRMH, Chairman of the Boawfi Twin Bridges (a CRMH subsidiary and
reinsurance provider), and Pigent of Compensation RidManagers, LLC (“CRM,” a CRMH
subsidiary), CRM CA (a California CRMH subsidig and Eimar, LLC (a CRM affiliate that

provided medical claims services foet®SITs that CRM administered). (K 3, 31, 47, 51.)

20n May 5, 2010, shareholders of CRMH voted to chang€tmpany’s name to Majestic Capital, Ltd. (CAC 7 1
n.2.)



Defendant Martin D. Rakoff (“Mr. Rakoff'¢o-founded CRMH with Mr. Hickey, Jr., and
was co-CEO of CRMH at all relevant timestil his resignation from the Company on
December 28, 2006. Until that time, he was &&® of CRM, CRM CA, and Eimar, as well as
Deputy Chairman of the Board of Twin Bridges. ({ld32.)

Defendant James J. Scardino (“Mr. Scardineds Chief Financial Officer (“CFQO”) of
CRMH at all relevant times._(1d. 33.) He also served as CFO of CRM, CRM CA, and Eimar
from August 2005 to May 2009. ()dFrom July 2007 to May 2009, Mr. Scardino also served as
Executive Vice President, CFO of Majestic Insurance Company (a CRMH subsidiar§}} (Id.
33, 145))

Defendant Daniel G. Hickey, Sr. (“Mr. Hielg, Sr.”) is Defendant Mr. Hickey, Jr.’s
father, and was a member of the Board okBliors of CRMH at all relevant times. (Ki34.)

Mr. Hickey, Sr. has been a member of the BadrDirectors of Majestic since 2006 and was, at
all relevant times, a diremt of Twin Bridges. (Id. He was a member of the Board of Managers
of CRM, CRM CA and Eimar until December 2005. ld.

B. Plaintiffs’ Claims and Relief Sought

The 115-page CAC alleges three claims agd&de$endants. The first claim charges all
the Defendants with violations of Section 10¢bthe Exchange Act (“Section 10(b)”), 15
U.S.C. § 78j(b), and SEC Rule 10b-5, 17 C.F.R. § 240.10b-5f{#10-20.) Section 10(b)
makes it unlawful “[tJo use or employ, in connectiwith the purchase or sale of any security . .
., any manipulative or deceptive device or deance in contravention of such rules and
regulations as the Commission may prescribe asseapeor appropriate the public interest or
for the protection of investors.” 15 U.S&78j(b). SEC Rule 10b-5, promulgated under

authority of Sectin 10(b), states:



It shall be unlawful . . . by the use of . . . any national securities exchange,
(a) To employ any device, scheme, or artifice to defraud,

(b) To make any untrue statement of a matdeat or to omit to state a material
fact necessary in order to make ttatements . . . not misleading, or

(c) To engage in any act, practice, or course of business which operates or would
operate as a fraud or deceit upon amgs@e, in connectiomwith the purchase
or sale of any security.

17 C.F.R. § 240.10b-5.

Plaintiffs’ second claim asserts violationgloé same statute andeu Section 10(b) and
SEC Rule 10b-5 — against Defendants Mr. Hickley,Mr. Hickey, Sr. and Mr. Rakoff (but not
Mr. Scardino), for insider trading of CRMH stock. (T} 221-28.)

The third claim is lodged against all fomdividual Defendants pursuant to Section 20(a)
of the Exchange Act (“Section 20(a)”), 15 U.S.C. § 78t(a). f[fd229-32.) Section 20 is

entitled “Liability of controllng persons and persons who aid abet violations” and provides
in pertinent part:

Every person who, directly or indiréyg, controls any person liable under any
provision of this chapter or @ny rule or regulation theander shall also be liable
jointly and severally with and to the same extent as such controlled person to any
person to whom such controlled person is liable (including to the Commission in
any action brought under paragraph (1) or ¢8 section 78u(d) of this title),
unless the controlling person acted in good faith and did not directly or indirectly
induce the act or acts constituting the violation or cause of action.

15 U.S.C. § 78t(a). In thisaiim, Plaintiffs allege that,

[b]y virtue of their high-level positions, and their ownership and contractual rights,
participation in and/or awareness of the Company's operations and/or intimate
knowledge of the false financial statements filed by the Company with the SEC and
disseminated to the investing public, the Individual Defendants had the power to
influence and control and did influence and control, directly or indirectly, the
decision-making of the Company, including the content and dissemination of the
various statements which Plaintiffs contend are false and misleading.

(CAC 1 230.)



Plaintiffs seek damages for their lossesdn amount to be pronat trial,” and legal
expenses._(Idf 233.)

C. Motion to Dismiss

Defendants move to dismiss the CAC on tywounds. First, Defendants move to dismiss
pursuant to the particularity requirement ariatet! in both the Private Securities Litigation
Reform Act of 1995 (“PSLRA”) and Rule 9(b) tife Federal Rules of Civil Procedure (“Fed. R.
Civ. P."). Second, Defendants move to dismissypant to Fed. R. Civ. P. 12(b)(6), arguing that
the CAC fails to state a claim under Section 10®¢fendants allege th&laintiffs have not
adequately pleaded (1) loss caisg (2) scienter; and (3) misrepresentation or omission of
material facts. Defendants alamgue that the Section 20(aqiohs should be dismissed because
the CAC does not make sufficient allegatiom&xtend “control person liability” to the
Individual Defendants.

The Court finds that the CAC does not comt@n adequate showimd loss causation or
scienter with respect to the In@iual Defendants, artthus it must be dismissed pursuant to Fed.
R. Civ. P. 12(b)(6) and 9(b) for failure to &tat claim upon which relief can be granted and for
failure to plead frad with particularity.

Il. BACKGROUND *°

A. New York State Workers’ Compensation Laws and the Workers Compensation
Board

% Due to the disorganized nature of tBAC, the facts in this opinion are reet out in the order that they are

alleged, but rather in chronological order, to give a clearer sense of how the events unfditiédnaly, the

Court is mindful that, on a motion to dismiss under Fed. R. Civ. P. 12(b)(6), it may only consider “the facts stated on
the face of the Complaint and in documents appended to the Complaint or incorporated in the Complaint by
reference, as well as [] matters of which judicial notice may be taken.” Hertz Corp. v. City of Newl YoBk

121, 125 (2d Cir. 1994); sémfra p. 36. Thus, citations to documents in this section are to those documents which
the Court has determined have been incorporated byenefein the CAC, or thateal with matters of which

judicial notice can be taken.




New York State employers are requiregtovide workers’ compensation coverage for
their employees pursuant to the New York Waosk€ompensation Law (“WCL”"). (CAC 1 36.)
There are three ways an employer can do thidyBubscribing for such coverage by the State
Insurance Fund pursuant to WCL 8§ 50.1; (2) by stibmg for such coverage by an insurance
carrier authorized in New York pursuantwCL 8§ 50.2; or (3) by becoming a self-insurer
pursuant to WCL § 50.3. N.Y. Workers’ Conyaw 8§ 50 (McKinney 2011). An employer that
wishes to self-insure, but lacks the financial ability to do so alone, may join with other employers
in a related field to form a GSIT Seeid.

GSITs are regulated pursuaantTitle 12 of the New York Codes, Rules and Regulations
(“N.Y.C.R.R.") § 317, and are overseen by theM\¥ork State Workers’ Compensation Board
("WCB”), a governmental agency created by the MWEharged with administration of the WCL,
and having all the powers and dsteet forth in WCL § 142. (CA€ 41.) One purpose of the
regulations is to ensure adetpiéinancial strength of the GSland minimize the risk of an
interruption in the flow of beris to injured workers. (1df 41.) The WCB regulations require

each GSIT to submit financial reports, indhglindependently certified audited financial

*“Since 1966 employers with related activity in a particimdustry who conduct related activities, may choose to
organize together for group self-insurance under § 50(3-a) WCL. This type of arrangemessutian reduced
administrative costs, and a cost savings to its memlbtaever, if the group fund fails to pay benefits the
individual employer will still be liable to make such pagmts.” Minkowitz, McKinney Practice Commentary, N.Y.
Workers’ Comp. § 50 (2006).

“The first groups approved to operate were required togesturity deposit . . . . However, over time, there

occurred a shift in the policy of the WCB related to the amount of security reqfitfeslgroups. In lieu of a

security deposit that was equal to the GSIT’s ultiniatslities, the focus was for each group self-insurer to

maintain a trust which is dedicated to the payment of the workers’ compensation obligations for the group members.
. In addition to the dedicated trust fund, an underlying premise of group sedfriosus that the employer

members who participated in a GSIT are joint and sevdialile for all of the GSITs obligations incurred during

their period of membership.” (Task Force on Group Self-Insurance, Report to Governor Patterson and the New

York State Legislature (June 2010), Dwakion of Marjorie E. Sheldon, Esq. dated Jan. 7, 2011, Ex. L at 15.)
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statements and actuarial repottsthe WCB within 120 days dhe close of each fiscal year.

12 N.Y.C.R.R. § 317.19(a). The WG@RBes this information to make a “final determination”
concerning the trust’s regulatory asset-to-ligbratio. (CAC § 41.) In making this
determination, the WCB applies its own regulatortedia, which differ from those that are part
of generally accepted accountipgnciples (“GAAP”). (Sedeclaration of Marjorie E.
Sheldon, Esq. dated Jan. 7, 2011 (“Sheldon DeclX))FEat 1.) Thus, “§GSIT’s] regulatory
funding position may differ, in some cases signiftbgrirom the financial statements prepared
in accordance with GAAP” and submitted to the WCB pursuant to 12 N.Y.C.R.R. 8
317.19(a)(2). (I9.

The WCB permits GSITs to grow membershgnd use appropriate discounts if their
audited financial statements shawrust equity ratio of 90% anore. (CAC  39.) If the WCB
determines that the asset-to-liability ragdess than 90%, the trust is deemed to be
“underfunded,” and, pursuant to 12 N.Y.C.R&317.9(b), the WCB hasgtiretion to subject
the GSIT to any or all of sen codified provisions._(Id] 41.) The provisions are methods of

varying intrusiveness by which the WCB attempts to restore the GSIT to heédth. If the

®12 N.Y.C.R.R. § 317.19 states, in pertinent part:

(@) Group self-insurers, with the exception of groups consisting exclusively of municipal
corporations, shall file the following reports, evidencing proper capitalization and integrity of trust
funds, with the Workers’ Compengmn Board no later than 120 dagfer the close of the fiscal
year of the group: . ..

(2) audited financial statements prepared in acoard with GAAP, for the preceding fiscal year,
certified by an independentrtiied public accountant;

(3) an actuarial report certified by an independent qualified actuary verifying claims as defined in
section 317.2(c) of #h Part, and the method of calcutgtisuch claims, based upon accepted
actuarial standards of practice . . . .

® Defendants, in their papees;curately summarize the codifi remedial provisions:
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WCB determines that an underfunded trust “cannot be restored in a timely and appropriate
manner,” then pursuant to 8 317.9(c) the WCB can terminate the GSIT. 4@d.

The board of trustees of a GSIT has respdngibor ensuring thathe GSIT adheres to
the WCL and all applicable rules and regulatio(Sheldon Decl., Ex. L at 15.) The trustees
must coordinate and oversee the/ges of any part providing servicet the group. (1d. A
GSIT may hire licensed third-pgg administrators (“TPAs”)group administers, and various
professionals to help the GSIT to carry oupitsgram and to comply with the WCB regulations.
The TPA “is responsible for the administratiordatefense of workers’ compensation claims of
members of a[ GSIT].” 12 N.€.R.R. § 317.2(d). The group adnsitrator “is responsible for
ensuring compliance with the provisions of thedes and the coordination of outside services
including but not limited to claims processimhgss control and legal, accounting, and actuarial
services.” 12 N.Y.C.R.R. § 317.2(g) (orefion of “group administrator”).

B. CRMH'’s Business and Business Practices

CRMH was a provider of workers’ competiea insurance products, operating two main
lines of business: one fee-based] ane risk-based. In the rislkeded business, subsidiaries of
CRMH - like Twin Bridges — underwrote worls&écompensation insurance policies. ({b1.)
However, this lawsuit focuses primarily orettfee-based” side of CRMH'’s business in New

York, a business that CRMH has since left.

The WCB may meet with the trust’s board or [third-party administratonluct an audit, request
additional financial or actuarial documentatiorequire a written remediation plan, restrict
membership, require the trust to raise premiuonsiequire the trust to levy an assessment on
group members to make up the shortfall. Depending on the degree of underfuredig;Bhhas
the option to take any, all, or none of these steps.

(Mem. of Defs. in Supp. of Mot. to Dismiss at 8.)



CRM provided a broad range of fee-basedsices to the GSITs CRMH administefed.
“These services included, among others, ggnmaanagement, underwriting, risk assessment,
medical bill review and case management, gémecardkeeping, regulatory compliance . . . and
claims management services.” (1048.) By 2002, CRM was @viding fee-based TPA and
group administration services to eight GSIT&&w York, covering a wiety of industrie. (Id.

19 3, 46.)

The fee-based business was very important to CRMH.{ @9.) For example, in the
first nine months of 2005, fees for managemexddnl services accounted for approximately 83%
of CRMH’s total revenues and approxtaly 74% of its net income._()JdFurthermore, one
trust, the Healthcare Industiyust of New York (“HITNY”), accounted for about half of
CRMH’s New York trust administration business. {dB.) The fees from two other trusts — the
Elite Contractors Trust of New York (“EQIY”) and the Transportation Industry Workers’
Compensation Trust (“TRIWCT”) — provided a sifycant portion of théalance of CRMH’s net
income, so that a large amount of CRMH’s business was dependent on these three trfists. (Id.
50.)

CRMH did not perform all of #h services that each GSI€aded. Independent of CRM,

as required by 12 N.Y.C.R.R. § 317.19(a)(3), aotiCharles Gruber (“Gruber”) of the actuarial

" CRM was formed by Mr. Rakoff, Mr. kkey, Jr., Mr. Hickey, Sr., and Robé&inn in 1999 in order to provide
administrative services to GSITs inWe&ork. (CAC 1 45-46.) In December 2005, CRMH completed its initial
public offering and acquired CRM and its affiliates thrioagshare exchange by CRMH. (Sheldon Decl., E&t. C
6.) CRM thus became a wholly-owned subsidiary of CRMH.

8 The trusts were: Elite Contractors Trust of New YGECTNY”), Healthcare Indstry Trust of New York
(“HITNY™"), Wholesale and Retail Workers’ Compensatibrust (“WRWCT”"), Transportation Industry Workers’
Compensation Trust (“TRIWCT"), Trade Industries Woke&ompensation Trust for Manufacturers (“TIWCT"),
Real Estate Management Trust of New York (“REMTNYPublic Entity Trust of New York (“PETNY”) and New
York State Cemeteries Trust (“NYSCT"). All eight were founded between August 1999 and FebAzgrgrizDall
eight were terminated between August 2007 and July 2008. (CAC {1 3.)
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firm SGRisk, LLC (“SGRisk”)performed actuarial services for each of the trusts.{{Id., 52.)
Upon notification and examinatiaf the injury claims filed byhe trusts’ members, CRM did
establish initial loss reserve amounts. {Ih2.) These initial losgserve amounts were relied
upon by the trusts’ independent actuary in edimgathe trusts’ future claim liability. _(1§l.In
addition, by virtue of its administrative rdler the GSITs, CRM was responsible for
coordinating the preparation of each trustrmficial statements and corresponding financial
footnotes, which were audited by an indeghent certified public accountant. SEEN.Y.C.R.R.
88 317.2 & 317.19(a)(2). UHY LLP (“UHY") acted as independent accountant for the trusts
administered by CRM._(1d]f 7, 52.) It was UHY’s responsiljlito ensure that the claims
liability/expense amounts reported by CRM were accdrdtd. § 53.)
C. Significant Events Before, During, and After the Class Period

1. Events Before the Class Period

In December of 2002 the WCB reached a determination that HITNY was “under-
funded.” (Sheldon Decl., Ex.& 9.) On January 29, 2003 PriceWaterhouseCoopers (“PwC")
issued a report on GSIT HITNY that had beemmissioned by the WCB. (Sheldon Decl., Ex.
Q.) The report found that the “loss and legpense reserves reported by HITNY as of
September 30, 2002 are inadequate by $4,912,943.4t(81) The CAC alleges that, in
response to the PwC report, Mr. Hickey, JretliJeffrey Kadison of Practical Actuarial
Solutions to perform an audit on HITNY thabwld discredit PwC’s audit, and indicated to

Kadison that he wanted to “make sure thatdoor didn’t close” on HITNY. (CAC 9 87(b),

° Despite Plaintiffs’ conclusory s&mnents to the contrary (see, eRj.’s Opp’n to Defs.’ Mot. to Dismiss at 3
(“With the assistance of [Gruber and UHY], defendants produced false and misleading finahaUarnial
reports for the Trusts.”)), ére are no facts alleged which suggest 8@Risk or UHY worked in concert with
CRMH, or that they were anything other than independent companies, as required by 12.R.8&€3.7.19(a)(2)
& (3).
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187; Sheldon Decl., Ex. C at 9.) Still, CRMH workeith the WCB to cure the problem, and in
June 2003, HITNY agreed to a Consent Order@malsent Agreement with the WCB that placed
certain restrictions on HITNY for an elen-month period ending on March 31, 2004. (Sheldon
Decl., Ex. C at 10.) HITNY ended its 2004 fiscal y€&Y”) with a 95% asseto-liability ratio.
(CAC 154)

At the September 27, 2005 HITNY Board oli$tees meeting, attended by Mr. Scardino,
internal statements were distributed frémngust 31, 2005 showing an 87.4% asset ratio in the
trust. (Sheldon Decl., Ex. B) At the meeting, Gruber stated that “[o]n older claims, the
incurred losses are higher than had been pusiyjacalculated. However there have been other
improvements in the underwritirocess and newer claims app&abe developing and closing
at decreased amounts than previous claims.’) @dlditionally, “CRM admitted that the
assurances made in years pghat ‘[CRM’s] development faots would be better than New
York State averages’ were incorrect,” (IBAC § 87(d).) On motion, the board of HITNY
approved an 8% member assessment for the 2008-fiscal year. (Sheldon Decl., Ex. D.)

At the November 1, 2005 HITNY Board of Ttaes meeting, attended by Mr. Scardino,
CRM distributed preliminary year-end statertseto the HITNY Board of Trustees which
indicated that HITNY had a funding level of 8% including the 8% assessment proposed to
members for the fiscal year. (Jd'It was noted that the boaekpressed their concern at the
drastic decrease of the funding status from theedtiate past period intemifinancial statements
as presented by CRM.” (Sheldon Decl., Ex. D.)

2. The December 21, 2005 CRMH IPO

19 Exhibit D contains the minutes of several meetings of the HITNY Board of Trustees, held between September 27
2005 and September 5, 2006. The exhibit is not consecutively paginated, but the meeting minutes are in
chronological order.
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On December 21, 2005 - the first daytied putative Class Period — CRMH became a
public company, selling 8,850,000 shares of comstoak in their Initial Public Offering
(“IPQO”). (CAC 1 31.) The stock sold $1.3.00 per share and ratad a gross of $115,050,000.
(Id.) Three of the Individual Defendants soldignificant amount of stock at the December
IPO: Mr. Hickey, Jr. sold 509,000 shares for proceeds of $6.617 milliot, {i8i0); Mr. Hickey,
Sr. sold 630,000 shares for proceeds of $8.19 million{(i®3); and Mr. Rakoff sold 509,000
shares for proceeds of over $6.6 million, §dL82).

The IPO Registration Statement, whichk thdividual Defendants signed, included
CRMH’s financial results for FYs 2000-2004, and the firstha months of FY 2005. (14, 81.)
In the IPO Underwriting Agreement, which watsached to the Registration Statement, CRMH
stated that none of the GSITs except PETNsrctirrently deemed ‘undended’ as determined
by the [WCB].” (Id.Y 86.)

The Registration Statement highlightee extent to which CRMH’s business was
dependent on HITNY, ECTNY, and TRIWCTdnoted the potential harm if the Company
were to lose one of these trusts or if @@mmpany were to underestimate liabilities. (19.83,
85.) Specifically, it stated:

To the extent the loss reserves for afiyour managed groups is insufficient to

cover such group’s actual losses and loss adjustment expenses, the group will

have to adjust its loss reserves and it may incur charges to its earnings, which
could have a material adverse effectitsrfinancial condition and cash flows and
could require the group to assess its memfdris. could expose us to liability for

our management of the group, have a tiegampact on our future management
of the group, and adversely affeatr reputation as a manager.

' CRMH’s published financial information did not include specific financial statements of each mdithiétial

GSITs. Each GSIT has a Board of Directors which hadltireate authority to make decisions for the trust. (See
Sheldon Decl., Ex L.) While the WCB ierms an annual review of this datad issues a report to each GSIT’s
trustees and, upon request, to its members, the detailstasdeased to the general public, as much of the specified
financial and programmatic informationdensidered proprietary to the GSIT. jid.
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(Id. 7 85.) In addition, CRMH cited its practio€“individually analzing the appropriate
premium for each member of a group . . . [in]@mids to determine premiums that are sufficient
to cover the expected losses . . ..” {I&d3.) CRMH also represented that, “[w]e attempt to
make contact with the injured worker, tiieg physician and employer with 24 hours after
receiving a claim [so as to] mitigate claims dosk adjustment expenses and identify potential
fraud,” (id.  75), and stated that thaprovided “Independent Mectl Examinations . . . for
verification of the medical diagnosis ammdatment plan for injured workers” (i).79).

3. Events Preceding the February 8, 2007 CRMH SPO

At the January 10, 2006 HITNY Board of Trustees Meeting the board of HITNY agreed
by common consent to do a complete eewbf actuarial services for HITNY. (Sheldon Decl.,
Ex. D.)

On or about March 17, 2006 ieYork Marine and Gener&hsurance Co. and Midlands
Claim Administrators, Inc. performed andit on CRM for HITNY and two other CRM GSIT
accounts. (CAC 1 94.) It foundah(1) after the initiereserve, many reserves were changed in

small amounts (stair-stepping$ the fileprogressetf; (2) CRM had a practice of reserving

12 plaintiffs allege that at the time thfe December 21, 2005 IPO, “HITNY wakeady underfundedith a funding
level (regulatory assets/liabilities) of 81.6%, as indicatddITNY’s 2005 GAAP financial statements audited by
UHY and presented to the HITNY Board of Trustees on January 10, 2006.” (CAC 1 94 (emphasisal).prigin
However, this allegation is contradicted by the minutes of the January 10, 2006 HITNY boand mdeth state
that the financial audit had not yet been completed at that time, and would be submitted sometinftebafary
1, 2006. (SeS&heldon Decl., Ex. D.) In fact, the HITNYdited financial statements, prepared by UHY and
showing an 81.6% trust equitgtio, were not receiveby the WCB until Janug 31, 2006. (Se8heldon Decl., Ex.
E.)

13 According to The University of Wisconsin System’sbpage on Worker's CompensatiPolicies & Procedures:

The appropriate reserve is the amount (based on current information, medical records and claim
facts) needed to cover all medical, indemnity arjgase costs. Resenawould not be increased
repeatedly for a few payments, tiésknown as stair step reservinghe Claim Examiner should
anticipate the final cost of the claim. Case reserves are intended to reflect the ultimate exposure,
or cost of a claim, from creatidhrough the life of a claim.

13




claims in which non-scheduled permanent disability is anticipated for two years of disability
benefits, which delayed the setting of proper @eremt disability reserves; (3) there was little
evidence that the adjusters were making a decisigarding the final reseeg necessary early in
the claim files; and (4) in mosf the claim files, the loss rase at 180 days was inadequate.
(1d.)

On March 27, 2006, CRMH issued a predsage announcing its fatrquarter (“Q4”)
2005 and FY 2005 financial results. Therein, Mickdly stated that “[w]e could not be more
excited about our future prospects given the etaokportunities in front of us and the strong
financial condition in which we have placed ourselves.” {I€8.)

On March 29, 2006, CRMH filed its 2005 10-K form with the SEC, which was signed by
each of the Individual Defendants. (fd89.) The 10-K once again highlighted the fact that a
significant amount of the Company’s existingsiness was dependent on a relatively small
number of GSITs, including HITNY _ (id] 90), and noted the potential harm to the Company if
it were to underestimate GSIT liabilities (f191). A copy of the IPO Underwriting Agreement
for the December 2005 IPO was attached tdlth&, and was signed by Mr. Hickey, Jr., Mr.
Hickey, Sr., and Mr. Rakoff._(Id] 93.) It repeated the assentithat none of the trusts except
PETNY “is currently deemed ‘underfundeals determined by the [WCB].”_(I§1 86, 93.)

On April 13, 2006, the WCB seatletter to CRM statingstfinal determination with
respect to HITNY’s 2005 GAAP financial statenten(Sheldon Decl., Ex. F.) The WCB found
that with regulatory adjustmestthe trust’s final ratio was 81.6%nd as a result, deemed the

trust underfunded._(IdCAC 1 87(e))

Worker's CompensatigimThe University of Wisconsin System, http://www.wisconsin.edu/oslp/wc/polpro/
wcguidel.htm (last visited May 2, 2012) (emphasis added).
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At the April 26, 2006 HITNY Board of Triises meeting, attended by Mr. Scardino, the
Trustees discussed with CRM the possibilitglénging actuarial senas, by replacing SGRisk
with Milliman, Inc. (“Milliman”). (CAC 1 99;Sheldon Decl., Ex. D.) They also discussed the
WCB'’s determination that HITNY wasnderfunded. (Sheldon Decl., Ex. D.)

On May 9, 2006, CRMH issued a press rel@as®uncing its Q1 2006 financial results.
(CAC 1 95.) Therein, Mr. Rakoff stated, “[i]nethiirst quarter of 2006, odee-based workers’
compensation businesses in both New York and @ald grew more slowly than anticipated.”
Mr. Hickey, Jr. added that, “[tlhus far 2006 hasgented some challenges to the growth of our
fee-based business. Nonetheless, the fundafsesftour business model remain sound and we
believe the longer term prospectman similar to those we envisiahat the start of the year . .
..” (Id.) On the same day, CRMH held a conference call with industry analysts to discuss the
Company’s Q1 2006 financial results. (1d096.) Defendants Mr. ekey, Jr., Mr. Rakoff, and
Mr. Scardino were present. _(JdDuring the call, Mr. HickeyJr. described underwriting as one
of the Company'’s “cordisciplines,” (id.] 65(a)), and stated, “[wJeave the utmost confidence
in the fundamentals of our [bngess] model and recognize thlaé key to successful and
profitable growth is increasing both the numbgprograms and the number of brokers.” {ld.
97.)

On May 12, 2006, CRMH filed its Q1 2006 10-Q form with the SEC, which was signed
by Mr. Hickey, Jr., Mr. Rakoffand Mr. Scardino. _(Id 98.) Therein, the Company, in relevant
part, stated that “New York is in the processasvaluating regulatiorrglating to the formation
of new [GSITs]. This has led to a temporargratorium on the formation of new groups.” )Id.
It went on to state, j]e believe growth in our New Youbusiness will occur as a result of

increases in the number of members in oustiyg groups and recently approved manual rate
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increases” by the WCB averagibgpo, effective October 2005. ()dIn addition, “manual rates
across the industries in which we havered self-insured groups will increase by
approximately 8% on average commencing in 2086me of the prospective revenue growth
created by the rate increases was offsettogi@an in group membership due to underwriting
actions and competitive business conditions.”) (Id.

On August 7, 2006, CRMH issued a press release announcing its Q2 2006 financial
results. (Idf 100.) Therein, Mr. Ralkiostated: “In the second quar of 2006, our fee-based
workers’ compensation businesses in New Yortt @alifornia were affected by difficult market
conditions which resulted in slower than anticigageowth. . . . In order to meet the earnings
expectations that we have, we are workingnstoeisly but responsibly to expand our business.”
(Id.) On the same day, the Company held a cenfar call with investorsndustry analysts, and
other market participants discuss the Company’s Q2 2006 financial results. f(kD1.)
Defendants Mr. Hickey, Jr., Mr. Raff, and Mr. Scardino were @sent. During the call, Mr.
Hickey, Jr. asserted that “CRM will not compramiour underwriting integrity for short-term fee
based gains.” _(Id[{ 65(b), 101.)

On August 8, 2006, CRMH filed its Q2 2006 10-Q form with the SEC, which was signed
by Mr. Hickey, Jr., Mr. Rakoffand Mr. Scardino. _(Idf104.) The form repeated much of the
information contained in the Q1 10-Q form, submitted on May 12, 2006.

On August 11, 2006, the WCB released a repatitled “Level | Review of [TIWCT] as
of December 31, 2005,” which indicated that TIWE€funding level aftenecessary adjustments
of the financial statements was 84.19%, andim®05.12% that had been reported in the FY

2005 financial statements submitted to the WCB. {(I187(i).)
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At an August 17, 2006 HITNY Board of Ttiees meeting, attended by Mr. Rakoff and
Mr. Scardino, the Trustees expressed thay there “frustrated by the poor financial
performance of [HITNY] due ttack of reliable forecasts dractuarial projections being
provided by the administrator [CRM].”_(I§l. 113; Sheldon Decl., Ex. D.) At the meeting,
Gruber of SGRisk made a pretaion and stated that HITNY mde “severely under-funded.”
(CAC 1 113.) On August 25, 2006, the HITNY Boardrafistees retained Milliman to perform
an independent loss assessment. f(1al)

On November 7, 2006, CRMH issued ag® release announcing CRMH’s Q3 2006
financial results. Therein, Mr. Ekey, Jr. stated that, “[rlevenues in New York fell 2%, which
was due to the combined effect of a 6%ra@ase in group membership offset by reduced
reinsurance commissions overall, and a lowerstieucture at two of the Company’s managed
[GSITs].” (Id. 106.) He concluded, “our New Momarket remains steady. We are
prospering in these market conditions and willtoare to do so with a business model that is
appropriate for the short term atidtives in the long term.”_(Id] 106.) On the same day, the
Company held a conference call with investors, industry analysts, and other market participants
to discuss the Company’s Q3 2006 financial results. f(k7.) Mr. Hicley, Jr., Mr. Rakoff,
and Mr. Scardino were present. Jlduring the call, Mr. Hikey, Jr. asserted that:

The increase in group membership thatcsatinued to expegnce is proof that

we are gaining market share and gives us encouragement that our model will

work in other states across the count@RM is now a sting, well capitalized

Company that is positioned to succeed drde both today and into the future.

(Id. 1 108.)
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On November 9, 2006, CRMH filed its Q3 2008-Q form with the SEC, which was
signed by Mr. Hickey, Jr., Mr. Raff, and Mr. Scardino. _(1df104.) The form repeated much
of the information contained ithe Q1 and Q2 10-Q forms.

On November 29, 2006, Milliman issued aftlactuarial report on HITNY. (Sheldon
Decl., Ex. G.) It found that, to stay adequafelyded, HITNY needed to maintain a reserve in
excess of $110 million — $63 million more thae 847 million figure that SGRisk had reported
previously. (Id)

In the beginning of December 2006, the WCB settérs to the trusés of other trusts
administered by CRM, including PETNY and REMY, indicating serious concerns with the
accuracy of SGRisk’s actuary reports. §8.10, 119(b)-(c).) Theusts subsequently sought
independent actuarial evaluations and foundlaims if less extreme — disparities. (f11.)

On December 20, 2006, an independent dyydilarry G. Kickey Consulting Services
(“Kickey”) — hired by CRM to perform a claim filaudit of cases handléyy CRM on behalf of
WRWCT - found that WRWCT’seserves showed an inadequacy of $4.5 million. ffdlL1,

76) In addition, the audit found that in terms'@ferall handling” only7% of the claims were
rated as having been handled as “good” with 4@¥g graded as “pobithat in terms of
reserving only 3% of the claims were ratechasing been handled as “good” with 80% being
graded as “poor”; that “in a number of instanttesre is no contact with the injured worker for a
significant period of time”; and &t “there appears to be @sificant delay in recognizing
significant exposure on cases, regag\for the exposure and settlittgem in a timely fashion.”
(Id. 1 76.) Kickey found that CRMFbtair stepped” reserves, makj adjustments “to cover paid
to date amounts or payments scheduled firtimediate future” instad of “the ultimate

expected cost of the case.” (f077.) He determined that “théggest problem area of the entire
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audit” was claims reserves, and concluded tfw]hen you fail to neet your guidelines for
reserving practices in 80% of the cases, something is very wrong Jf(iK¥, 119(d).)

On December 28, 2006, a CRMH press raeamounced that Defendant Mr. Rakoff,
co-CEO of CRMH, would be regning, effective that day._(I41 12, 114.) On December 29,
2006 (in accordance with the terms of a sepamagreement entered into between the Company
and Mr. Rakoff, dated December 19, 2006), the Gomwgdiled a Registration Statement with the
SEC for a Secondary Public Offering (“SP®@f)Mr. Rakoff's shares in the Company. (1]

12, 32, 114; Sheldon Decl., Ex. H.) In the SPO Registration Statement, CRMH acknowledged
that adverse claims development had causedMI3 estimated ratio of regulatory assets to

total liabilities to decrease significantlyngthat HITNY had been deemed underfunded by the
WCB:

As a result of HITNY’s underfunded stst HITNY’s Boardof Trustees has

determined that the group will not accept any new members until the

underfunding has been substantially corréct&Ve are presently in discussions

with HITNY’s Board of Trustees and tfivCB] to develop a remediation plan to

resolve HITNY’s funding status.

(CAC 1 116; Sheldon Decl., Ex. H.)

On January 9, 2007, PwC issued a repottieéd/VCB entitled “A Review of SGRisk
Actuarial Reports Preparedrfblealthcare Industry Trust dfew York.” PwC reviewed a
number of reports prepared by BiSk relating to the loss reservelsHITNY, including a report
dated December 13, 2005 which analyzed HITNY’s loss reserves as of September 30, 2005.
PwC concluded that SGRisk’s report was nacately documented, and was based in part on

incomplete, or potentially misleand information. (CAC  119(e).) PwC further criticized

SGRisk’s report, finding th&GRisk’s report utilized adlwed methodology, did not reflect
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HITNY'’s actual experience, and lacked approprsistical analysis to validate or measure the
impact of CRM’s claimed reserve strengthening.)(ld.

On February 7, 2007, CRMH filed a Prospescin which it once again acknowledged that
HITNY was underfunded, and also disclosed that one of its GSITs, accounting for less than 7%
of the Company’s fee-based reve, likely would be deemadhderfunded in the near future,
and that CRM had proposed a remediation plahdbgroup’s board of trustees. (CAC { 116.)

In addition, CRMH disclosed that the WCB wasfiducting an inquiry into the actuarial work
done by a third-party actuaryiyi relation to HITNY, angrovided, in pertinent part:

We understand that the actuary providied [WCB] with a written independent
report from another qualifiechdependent actuary that specializes in performing
such reviews. This report verified thalt actuarial methodsised and actuarial
judgments made were in accordance with sound actuarial principles and
standards. Although we expect tha¢ tlmaterials and testimony that are being
asked of us will substant@all underlying data, we oaot predict the outcome of

the [WCB’s] inquiry.

(Id.) It continued:

The [WCB] has the regulatory authortty require underfundegroups to increase

the premiums their members pay to such groups, cause their members to pay an
additional assessment for the coveragevided by suchgroups during prior
years, review all expenses of the gromgjuding the manageent fees paid by
such groups, request subdtal reductions in suckexpenses and, in extreme
circumstances, order the grotgpdisband. In the past, wave been able to assist
our underfunded groups, including HITNY, develop and implement successful
remediation plans and restore such grawpinded status. However, we cannot
assure you that either of the groups willdide to remediate their funding status
successfully and in such an event, ourifesss, financial condition and results of
operations, as well as our reputation witspect to the provision of management
services to [GSITs], could be matdiyaand adversely affected. Furthermore,
either of the groups may assert a clagainst us, which we would vigorously
defend; if any such claim results in payments to the groups or a reduction in the
management fees the groups pay to ais, business, financial condition and
results of operations could also be materially and adversely affected.

(Sheldon Decl., Ex. I.)
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The SPO concluded on February 8, 2007, riegpuih the sale of 100% of Mr. Rakoff’s
1,934,691 shares in CRMH at $7.55 per sharedliyiglproceeds to Mr. Rakoff of more than
$14.6 million. (1d.91 12, 115.) The shares Mr. Rakoffdsim the SPO represented 12.45% of
all of CRMH'’s outstanding shares at the time. {1d.82.) Combined with the $3.3 million cash
severance he received, Mr. Rakoff IERMH with almost $18 million. _(Ig.

4. Events Preceding Mr. Hickey, Jr. and Mr.Hickey, Sr.’s Sale of Stock in May
and June of 2007

On March 8, 2007, CRMH issued a presigase announcing its Q4 2006 and FY 2006
financial results. Therein, Mr. Hiely, Jr. stated, in pertinent part:

Disciplined underwriting of increasy amounts of workers compensation

insurance with very favorable loss expederns enhancing profitability. . . . The

addition of Majestic will create a powatfstrategic combination with our fee-

based and reinsurance businesses thaexpect to perform well over the long

term. . . . Fee-based managemenvises revenues increased 10%, to $40.0

million. The rise in fee-based business was due to an increase in group members

both in New York, where membership irased 7% to 2,080nd in California,

where membership increased by 37%, to 402. We are very enthusiastic about

our prospects in another challengingurance marketplace in 2007. Our . . .

continued excellent operating standapisce us in a good position for another

year of revenue and earnings growth.
(Id. 1 121.) On the same day, the Company aealdnference call witmvestors, industry
analysts, and other markgrticipants, to discuss the Company’s Q4 2006 and FY 2006
financial results. _(Id. Mr. Hickey, Jr. and Mr. &rdino were present. ()dDuring the call, Mr.
Hickey, Jr. asserted that HITNY wan “its final stages of an age remediation plan,” that the
plan would “call for some minimal premium adjomnts to the trust,” but that “we expect to
continue to retain our membership.”_{id.

On March 9, 2007, CRMH filed its 2006 10f&m with the SEC, which was signed by

Mr. Hickey, Jr., Mr. HickeySr., and Mr. Scardino._(Id. 123.) It contained the same statements
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made in the SPO Registration Statement, asagedin update on the HITNY remediation plan.
(Seeid. 1 124.) In a signed letter to shamers contained ithe Company’s 2006 Annual
Report, Mr. Hickey, Jr. statedah“[w]riting profitable business to achiegeperior underwriting
results, as opposed to simply growing our top line, is our overriding rule.Y @8(c).)

On May 2, 2007, the CRMH issued a press release announcing its Q1 2007 financial
results. (IdY 126.) Therein, Mr. Hickey, Jr. staté@RM plans to remain competitive while
maintaining high underwriting standards.”_fid.

On May 14, 2007, CRMH filed its Q1 2007 10-Q form with the SEC, which was signed
by Mr. Hickey, Jr. (Idf 127.) It contained much of the same information as the 2006 10-K
about the WCB remediationquress, and stated that:

Adverse claims development has caused a number of our groups, including

HITNY, which was previously our kgest group, to become significantly

underfunded. HITNY’s estimated ratio of regtadry assets to total liabilities has

decreased significantly due to adversairmnk development. As a result of

HITNY’s underfunded status, the [WCB] i@etermined that the group will not

accept any new members until the underfogdias been substantially corrected.

In addition to this, HITNY experiende18% attrition in the number of its

members when the group policies renewedApril 1, 2007. . . . We have also

recently determined that adverse claidevelopment has similarly caused the

estimated ratio of regulatory assets to total liabilities to decrease significantly for
a number of our other groups in New York.

(Id.)
On May 22, 2007, CRMH filed an 8-K form withe SEC, indicating that Mr. Hickey, Jr.
and Mr. Hickey, Sr. had each adopted a Rulé1DBtock trading plan as of May 21, 2007. (Id.
1 185.) Between May 22 and 24, 2007, Defendant-ukey, Jr. sold 17,800 shares of his
stock at approximately $8.50 per share for proceeds of $151,917. During the same time period,
Mr. Hickey, Sr. sold 18,769 shares of his statkpproximately $8.50 per share for proceeds of

$159,934. (1dT1 180, 183.)
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On June 13, 2007, PwC issued a series of tepmthe WCB regarding the loss reserves
of certain GSITs administered by CRM, inding REMTNY, NYSCT, TRIWCT, and WRWCT.
(Id. 1 132.) In these reporBwC criticized SGRisk for Utzing unsupported, inappropriate
and/or incorrect actuarial methodscalculating loss reserves. (ldOn that same day, Mr.
Hickey, Jr.’s and Mr. Hickey, Sr.’80b5-1 trading plans ended. (f185.)

5. Events Preceding Mr. Hickey, Jr's September 20, 2007 Sale of Stock

On August 2, 2007, PETNY was terminated. {I&.)

On August 7, 2007, CRMH issued a press release announcing its Q2 2007 financial
results. (Idf 129.) On the same day, the Compang heconference call with investors,
industry analysts, and other market partictpato discuss the Company’s Q2 2007 financial
results. (Idf 130.) Mr. Hickey, Jr., and M&cardino were present. (ldDuring the call, Mr.
Hickey, Jr. asserted that:

| think that the reform [in the workers’ compensation market] that has been

proposed presents opportunity for CRM, lbat a fee-based self insured model

and certainly in the selective primary mbd&arly indicationis that possibly the

market can harden . . . but we think thia tide will turn on the self-insured
model in the state.

(1d.)

On August 8, 2007, CRMH filed its Q2 2007 10-Q form with the SEC, which was signed
by Mr. Hickey, Jr. (Idf 131.) Therein, the Company statledt “29% of the trust members
representing 34% of expired premiums of wihad been the largest New York self-insured
group we manage chose notrenew on April 1, 2007.”

On September 17, 2007, CRMH issued a prdease announcing that HITNY’s trustees

had notified CRMH that the Board of HITNY héaebted to solicit HITNY’s membership for the
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voluntary termination of HITNY, effective 60 dagfiter member votes are tallied” (which would
be “on or about November 30, 2007”). (1d133.) ThereinCRMH stated that:

The Board's decision to terminate stems from several factors that, when
combined, would make remediation framderfunded to funded status difficult.

The factors include a signifnt reduction in the workers’ compensation rates set
by the [WCB] that are attributabléo the healthcare industry, increased
competitive market pricing pressure, past and anticipated member attrition,
regulatory restrictions ordiscounts offered to the members, and regulatory
restrictions against adding new members. The Board believes these issues
indicate that it is more likely than nthat the viability of HITNY going forward

will be compromised.

“We are disappointed that HITNY, whidims been a major option for workers’
compensation risk management for manyklers and their healthcare clients, was
faced with this difficult set of circumstees,” said Mr. Daniel G. Hickey Jr.,
CRM's Chairman and CEO. “We at CRMve been in the business of providing
reliable and responsible workers’ coemgation risk management services and
solutions for our broker customers e@nour foundation. We will continue to
support and offer workers' compensatiosuirance solutions in the healthcare
market in every state in which we operatend we will do so in a measured and
prudent fashion. Our primary insur@ncompany, Majestic, which has been
approved to write workers’ compensatiorNaw York, is able to offer a standard
insurance product for all viable riskscluding those HITNY members in good
standing.”

Despite the potential termination of HN¥, management reconfirms its current
fiscal year 2007 guidance of betwe&h10 per share and $1.20 per share. The
Company anticipates that any impactearnings from HITN's termination will

be offset by other business activitiégit cannot provide any assurances that it
will achieve such plans, intentions or expectations.

(1d.)
On September 20, 2007, Mr. Hickey, Jr. spld,454 shares of his stock at $6.00 per
share, for proceeds of approximately $1.3 million. {1d80.)
6. Events Preceding Mr. Hickey, Jr.s December 12, 2007 Purchase of Stock
On November 7, 2007, CRMH issued a predsase announcing its Q3 2007 financial

results. (Idf 135.) Therein, the Compansy,relevant part, stated:
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(1d.)

Fee-based management services revenues decreased to $8.7 million from $10.1
million in the prior year. The decline was due to lower insurance rates in
California, attrition in the membershgd one New York [GSIT] managed by the
Company and reduced commissions on sggmlicies placed with Majestic.

* * *

... The Company’s group membershipNaw York increased 4% to 2,099, but
premiums under management decrdasg 19% to $98.4 million, mainly due to
member attrition in one trust.

CRM expects its results for the full year to reflect further progress from its risk-
based businesses. Its fee-based business will continue to experience soft market
conditions in California and must absorb an impending rate cut in New York and
the weakness of some of its managed trusts in the current legislative and rate
environment. Based largely on thesuls in the reinsurance and primary
insurance segments, CRM has raised itdapce range for the full year to $1.20

to $1.25 per fully diluted share.

On the same day, the Company held a conéereall with investorandustry analysts,

and other market participants, to discuss@ompany’s Q3 2007 financial results. {dL36.)

Mr. Hickey, Jr. and Mr. Scdmo were present._(Id.During the call, Mr. Scardino asserted that:

Overall group membership in the New Yorkust increased slightly, but revenues
there [sic] down 15.6%. This was primardgused by attrition in one group that
had some larger insurers. The backgrobatke is that for a number of mainly
regulatory reasons, many self-insuredtsus New York are no longer operating
profitably. In fact, more than half dhe New York trusts are deemed under
funded by the [WCB]. As we have aldadisclosed, our largest New York trust,
known as HITNY, ceased operations in Octoéed will close athe end of this
month. Two other smaller trusts will haglwsed by the end dhe year. As I'll
discuss in a moment, our guidancevrtakes account of all these events.

(Id.) Later, Mr. Hickey, Jr., statatiat, “there is a pricing challenge in New York State for

trusts. With the funding requirements of the praggan New York, that has primarily been part
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of the reason that some our [sic] trusts hesentarily chose to clasprograms down and move
to an alternative sourad comp funding.” (1df 137)

On November 8, 2007, CRMH filed its Q3 2000-Q form with the SEC, which was
signed by Mr. Hickey, Jr._(Id] 138; Sheldon Decl., Ex. J.) 8iein, the Company stated that
“three of our New York self-insured groupkect[ed] to voluntarily terminate their active
operations during the second half of 2007,” and ‘ftiitere can be no assurees that other self-
insured groups we manage will not elect to cease active operations, that the price erosion in New
York will not become more widespread, or tbat profitability will not deteriorate from rate
reductions.” (Sheldon Decl., Ex. J.) Thengmany acknowledged that HITNY, NYSCT, and
PETNY (18%, 1%, and 1%, respectively, of fesdthmanagement revenues for the nine months
ended September 30, 2007) were voluntarily teatmg their activeperations during 2007,
explaining that:

The groups’ decisions to terminate stemrfreth several factors . . . includ[ing]

significant reductions in the workers’ compensation rates set by the [WCB] that

are attributable to the employers oé throups, increased market competition and
pricing pressure, past andtiagipated member attrition, gellatory regstctions on
discounts offered to members, and reguiy restrictions against adding new
members.

(d. 17 139.)

In November 2007, PwC issued reportshi® WCB regarding the loss reserves of
WRWCT and TRIWCT. (Idf 140.) Therein, PwC criticized &k for the actuarial services
it provided. (Id)

On or around December 12, 2007, Mr. HigkJr. bought 12,000 shares of CRMH stock
for $84,085. (Sheldon Decl., Ex. P.)

7. GSITS Begin to Terminate

26



On December 31, 2007, the WCB dissolved HITNY. {§3, 133, 193.) On January
31, 2008, TRIWCT, TIWCT, and REMTNY were terminated, and on March 31, 2008, the same
fate befell NYSCT. (I1df 3.) Overall, seven of the eightists administered by CRM in New
York defaulted by March 31, 2008. (i 3, 54.)

On January 29, 2008, CRMH issued aspreelease regarding ECTNY’s FY 2007
financial statements._(l14.141.) Therein, the Company stated that ECTNY had submitted its
FY 2007 GAAP financial statements to the WG@R( that a comprehensive independent audit
utilizing “actuarial forecasts substantially si@an to those calculated by the actuarial firm
performing preliminary reviews for the WCB,” shed/“that the Trust hasad a very successful
year and exceeds the regutgtoriteria for classificatiomy the WCB as having ‘no funding
issues.” (Id)

8. Investigation by the WCB

On February 8, 2008, the WCB notified CRNlt4t a referral had been made for a
formal investigation into whier disciplinary action should lhaken with regard to the
Company’s TPA license._(ld4.147.) On February 14, 2008, the WCB assumed administration
of HITNY. (ld. T 193.)

On February 20, 2008, CRMH issued asgreslease announcing certain cost-cutting
measures being taken by CRM. (1d43.) The Company stated relevant part, that the
measures were being taken “[ijn response tmgla in market and business conditions that have
reduced the volume of business in [G§]lin its New York market.” (Id.Sheldon Decl., Ex.

K.14)

14 Exhibit K contains copies of several press releases issued by CRMH between February 20, 2008 det Decem
10, 20009.
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On March 5, 2008, CRMH issued a presgase announcing its Q4 2007 financial
results. (Idf 145.) On the same day, the Compang heconference call with investors,
industry analysts, and other market partictpato discuss the Company’s Q4 2007 financial
results. (Idf 146.) Mr. Hickey, Jr., and M&cardino were present. (Id.

On March 7, 2008, CRMH filed its 2007 10f&m with the SEC which was signed by
Mr. Hickey, Jr., Mr. HickeySr., and Mr. Scardino._(19. 147.) Therein, the Company disclosed
that on February 8, 2008, the WCB had notifiethat a referral had been made for formal
investigation into whether disdipary action should be taken witegard to its TPA license, and
that, “[t}he procedure initiad by the [WCB] is in amvestigative stage.” _(I3l.

On March 13, 2008, Edmund N. Pascoe (“Pascaald)mitted his resignation as a director
of CRMH and Twin Bridges. _(Id] 193.) The Company indicatedarpress release that Pascoe
resigned for “personal reasons.” {ld.

In a letter to CRM dated April 15, 2008 WCB notified CRM that it would be
pursuing an administrative action against the Camygn order to revoke CRM’s TPA license in
New York. (Id.f 150.f°

9. Alleged Disclosure of Concealed Risk

According to the CAC, “The Truth Bgan] to Emerge” on April 17, 2008, (1§.150.)

On that day, CRMH issued a press release amiog that the WCB wasking administrative

action to revoke CRM’s TPA license. (] 13, 150.) CRMH alstisclosed that it had

15 The specific allegations of wrongdoing contained in the WCB letter and paragraph 151 of tiaeeQ#Crecited
here, as they are unproven allegations and thus have no evidentiary bearing in this proSesfii Prod.

Corp. v. Fridman643 F. Supp. 2d 382, 403 (S.D.N.Y. 2009) (citing Lipg&1 F.2d at 892-94) (“Second Circuit
case law is clear that paragraphs in a complaint that asx baked on, or rely on, complaints in other actions that
have been dismissed, settled, or otheswnot resolved, are, as a mattela@f, immaterial within the meaning of
Fed. R. Civ. P. 12(f)."); seiefra, p. 45-46.
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received a subpoena from the New York &wattorney General’'s Office (“NYAG”) requesting
documents related to CRM’s administration of HITNY. .13, 150.) CRMH stock opened
that day at $4.90 per share. (fd14.) Following these annozements stock prices fell to $3.32
per share, a loss of $1.58 per share, more than 32%4] 1k2.)

On April 29, 2008, WRWCT terminated. (11.3.)

On May 6, 2008, CRMH issued a press rel@as®uncing its Q1 2008 financial results.
(Id. § 153.) Therein, Mr. Hickey, Jtated, in relevant part, “fig first quarter represents a
positive start to the year in our risk based businesses. We are growing profitably in California
and now in New York and New Jersey. ... The Company continues to see the opportunity to
build on its . . . risk-based business in New York.” )(Id.

On May 12, 2008, CRMH filed its Q1 2008 10-Q form with the SEC, which was signed
by Mr. Hickey, Jr. (Idf 154.)

On June 2, 2008, CRMH issued a press release announcing that CRM had reached a
settlement with the WCB._(1d] 156.) Therein, the Compastated in pertinent part:

No fines, no penalties and no admissafrwrongdoing were important elements

of an agreement signed today between the WCB and CRM. Under the terms of

the agreement, CRM, which had voluntarily exited the New York [GSIT] market

during the second half of 2007 and thst quarter of 2008, will voluntarily

surrender its [TPA] license . . . .
(Id.; Sheldon Decl., Ex. K.)

On July 16, 2008, ECTNY was terminated. (CAC { 3.)

On August 6, 2008, CRMH issued a press release announcing its Q2 2008 financial
results. (Id. § 157.) On the same day, thew@any held a conference call with investors,

industry analysts, and other market partictpato discuss the Company’s Q2 2008 financial

results. (Id. Mr. Hickey, Jr., and Mr. Scardino were present.)(ld.
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On August 7, 2008, CRMH filed its Q2 2008 10-Q form with the SEC, which was signed
by Mr. Hickey, Jr. (Idf 154.)

On September 30, 2008, CRMH received a léttan the WCB, indicating the WCB'’s
intention to initiate legal proceedings agstiCRMH on behalf of the eight GSITs it had
administered. _(1d{ 15, 161.)

On October 3, 2008, CRMH filed an 8-K form with the SEC. {ld61.) Therein, the
Company revealed that it hagceived the letter from the WCB indicating the WCB'’s intention
to initiate legal proceengs against CRMH. _(Id 15, 161.) It stated that, “upon information
and belief, [the WCB] is alleging that CRMdarched certain duties to the [GSITs] and engaged
in certain self-dealing and deceptive practices.” {l161.) Over the next two days of trading,
CRMH stock prices fell $0.61 per share, or 2463tlosing on October 7, 2008 at $1.91 per
share. (1dfY 16, 162.)

The Class Period ends on November 5, 2008th@ndate, CMRHssued a press release
announcing its Q3 2008 financial results. @[d.63.) Therein, the Company stated that during
the third quarter, CRMH raised loss reserrg$0.12 per diluted shain order “to bring
reserves for losses in the 2008 accident year atanube first and second quarters in line with
the Company'’s higher third quartesserve ratio for certain primary insurance risks.”; (Id.
Sheldon Decl., Ex. K.) On the same day, the Caomggheld a conference call with investors,
industry analysts, and other market partictpato discuss the Company’s Q3 2008 financial
results. (CAC 1 164.) Mr. Hickey,.,Jand Mr. Scardino were present. (Jdl64.) Stock prices
fell $0.58 per share over the nétxtee days of trading, a loss of more than 36%, to close on

November 7, 2008 at $1.03 per share. {118, 165.)
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10.  Disclosures Made After the Class Perid8

In the 2008 CRMH Annual Report to shiaoéders, Mr. Scardino admitted that CRMH’s
underwriting policies in the risk-basedisiof the business had been unsound. f(I66.) He
stated that the Company acquired clients ahgresniums in a manner that, looking back, was
“rushed and not appropriately governed by jidgment of our underwriters.” (JdHe also
acknowledged that correcting tleogractices required the nonrerawr cancellation of a third
of the Company’s underwritingpatracts in New York. _(1d.

On February 27, 2009, an internal investign by CRMH'’s office of general counsel
revealed a scandal invohg Mr. Hickey, Jr. (1d1 31 n.5, 194.) Special counsel was retained
to conduct an investigation, which revealed thalune and Novembeif 2008, Mr. Hickey, Jr.
directed two high ranking CRMH fifials to instruct a CRMH agent to post favorable messages
on a Yahoo! message board, to countgatige messages posted there by otife(gd.) This
discovery led to Mr. Hickey, Js resignation less than a mbrater, on March 13, 2009. (1€
31, 194.) Mr. Hickey, Jr. received a $3.3 millionltasverance, and accelerated vesting of over
46,000 shares of restricted CRMH stock. {I&1.)

On December 9, 2009, CRMH issued a prelemse announcing receipt a ‘Notice of
Imminent Enforcement Action” from the NYAG. (1§.19; Sheldon Decl., Ex. K.) The
Company disclosed that the NYAG intended to ¢ilél claims against CRMH, several of its

subsidiaries, and certain CRMHfioers, seeking redress for ajledly fraudulent practices done

18 Such disclosures are only relevant insofar as theteralleged wrongdoing by the Defendants during the Class
Period.

" No further details about the contenttioése messages are alleged in the CAC.
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in connection with CRM’s administration of theists, as well as in connection with the 1FO.
(CAC 1 19; Sheldon Decl., Ex. K.)
On December 10, 2009, CRMH issued a preease announcing thdte WCB had filed
a lawsuit against CRM, in which the WCB alleged that:
CRM, its subsidiaries and certain direst@nd officers breached fiduciary duties
owed to the Trusts, breached contsabetween CRM and the Trusts, breached
duties of good faith and fair dealing owed to the Trusts, engaged in fraudulent
activities in administering the Trustsygaged in deceptive business practice and
advertising, and were unjustly enriched.
(CAC 1 21; Sheldon Decl., Ex. K
Finally, in June 2010, CRM'’s alleged unlalfuactices were recounted by the Task
Force on Group Self-Insurance in its “ReporGovernor Patterson and the New York State
Legislature” (the “Taslorce Report”). (Sheldon Decl., Ex. L; CAC 55, 174.) The Task
Force Report found that CRM,
was able to manipulate the data so that the GSITs appeared more funded [than
they actually were]. These typesmfnipulations included: suppressing claims
reserves; recording questionable accmgnttransactions; using unsupported
discount rates; failing to termireatchronic non-performing members; and
providing questionable data to actuari@nd accountants when generating year-
end financial statements.
(CAC 1 57; Sheldon Decl., Ex. L.)) The Tdsérce found that, of the $498 million deficit
plaguing New York GSITs in 2010, 76% of tlzahount was attributable to groups formerly
administered by CRM. (CAC 1 175; Sheldon Decl., Ex. L.)

D. Alleged Misrepresentations During the Class Period

'8 The specific allegations contained in the NYAG Notice and paragraph 20 of the CAC are not recited here, as they
are unproven allegations and thus have no evidentiary bearing in this proceedisgpr@eel5;_ infra p. 45-46.

% The specific allegations contained in the WCB Complaint and paragraph 168 of the CACracitethere as

they are unproven allegations and thus havevigentiary bearing ithis proceeding. Semipra n.15; infra p. 45-
46.
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The CAC charges that CRMH'’s business mads to expand membership in the GSITs
in order to raise fee-based revenue, and dovepmplished this by offering employers “steep
[insurance] premium discounts relagito commercial rates.” (14.6.) This increased
membership in the trusts led to an increasgddme of management services and fee-based
revenue for the trusts’ administrator, CRMH, the steep discounts “actually reduced net paid
premium income to the point that trust aseetsame insufficient to cover liabilities.” ()dTo
avoid the heightened scrutiny that an ufleded GSIT attracts from the WCB, CRMH
allegedly made HITNY and thather underfunded trusts “appeaore financially sound than
[they were] in reality” by underestimag the trusts’ claims liabilities._(14.8.) CRMH is
alleged to have artificially lowered projecteddilities by “under-reserving individual claims,
and using improper actuarial and agoting methodologies . . . .” (1§.7.) Plaintiffs allege
that, in support of this scheme, Defendants nfadecategories of “knoimgly and/or recklessly
materially false and/or misleading” statements during the Class Period. (CAC,.passim

1. Misrepresentationsof FeeBased Underwriting Services

CRMH claimed to exercise “[d]isciplined underwriting standards.” YI65(c).) For
example, in its December 2005 IPO and February 2007 SPO Registration Statements, among
other public disclosures, CRMIduted a practice of “individllg analyzing the appropriate
premium for each member of a group . . . [in]@mids to determine premiums that are sufficient
to cover the expected losses.” (1063.) Plaintiffs, howevecontend that CRM’s underwriting
practices were far from disciplined, as CRMs allegedly “prowding excessive premium

discounts with no correlation tosses incurred by the individual member and admitting risky
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members into the Trusts without requiringliner premiums to correspond to the heightened
risks.? (Id. 11 66-74.)

2. Misrepresentations of Claims Mamagement and Group Reserving Services

CRMH claimed to manage claims eféaitly, and to exercise accepted accounting
practices in assessing the Tiaiseserves. Inits IPO ar8PO Registration Statements, among
other public disclosures, CRMH stated: “We attétopmake contact with the injured worker,
treating physician and employer with 24 hours akeeiving a claim [so as to] mitigate claims
and . . . identify potential fraud.”_(14.75.) Plaintiffs, howeveallege that CRM continually
ignored the need for timely reporgirand proper claim management. (d76.) As evidence,
they point to the December 20, 2006 Kickey Report, which was critical of CRM’s claims
management with respect to WRWCT. )Id.

3. Misrepresentations of Medical BillReview and Case Management Services

CRM often scheduled claimants for ipgmdent medical examinations (“IMES”),
purportedly “for verification of ta medical diagnosis and treatment plan for injured workers.”
(Id. T 79.) But Plaintiffs allegthat “[ijnstead, CRM schedulezkcessive and often unnecessary
IME’s in order to have Eimar — a CRMH comany — pocket the excessive IME fees.” ({[dB0.)
Plaintiffs allege the IMEs are an examplendfat the WCB asserted was CRM'’s practice of
making contracts with affiliate companies “to redirect more money from the trust to the
administrator,” while in the process collectinigh fees for brokerinthose contracts._(1d] 56.)

4. Misrepresentationsof the Funding of the Trusts

?In making these allegations, Plaintiffs rely heavilyeoreport entitled “Forensic Analysis of the Healthcare
Industry Trust of New York for The New York State Werk' Compensation Board,” gpared by Bollam, Sheedy,
Torani & Co. LLP, CPAs and issued on Deteer 18, 2009 (Sheldon Decl., Ex. C).
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CRMH acknowledged, in the December 2005 R&yistration Statement, the extent to
which its business was dependentiiNY, ECTNY, and TRIWCT. (I1df 83.) Italso
acknowledged the potentialrnathat would befall the Company if one of the trusts were to falil,
or if CRMH were to underestimate liabilities. (K 83, 85.) Plaintiffs allege, however, that
“Defendants failed to discée that CRM GSITs wer@readyin dire straits. These trusts were
alreadyplagued with substantial member deficits and were either already deemed underfunded,
or were underfunded in truth bdisguised by Defendants . . . fop@ar adequately funded.” (ld.
1 87 (emphasis in original).) As evidencdho$, Plaintiffs cite to a number of “Deficit
Reconstruction” reports, praged in 2009 and 2010 by Bollam, Sheedy, Torani & Co. LLP,
CPAs at the request of the WCB, whichczghted each of the Trusts’ 2005 defiéitsin
addition, they allege that in November 2005ukgar and CRM informed the HITNY Board of
Trustees that HITNY was underfundedh a funding leveof 83.4%. (1d.Y 87(c).)

Plaintiffs also allege #t, although in numerous pubBtatements they expressed
confidence in their model, Defendants’ werddat aware that the actial work performed on
their behalf by SGRisk was inaccurate, and thusttiet loss reserve estinestwere inadequate.
(Id. 17 99, 119.) Plaintiffs further allege thafendants created a misleading impression that
the deteriorating financiabanditions of HITNY and the othé&sSITs managed by CRM was due

to adverse claims developments ratian their own ndmanagement._(1d. 120.)

2L According to the HITNY Deficit Reconstruction and 2009 Assessment, HITNY had a reconstructeersiem
deficit total of over $161 million as of September 30, 2005. f(®i7(f).) According to the WRWCT Deficit
Reconstruction and 2010 Assessment, WRWCT had a reconstructed members’ deficit total 44 avidlioh as of
September 30, 2005. (16.87(g).) According to the TIWCT DefidReconstruction and 2010 Assessment, TIWCT
had a reconstructed members’ deficit total of overrfBon as of December 32005. According to the

REMTNY Deficit Reconstruction and 2010 Assessment, REMTad a reconstructed members’ deficit total of
over $5 million as obDecember 31, 2005. (14.87(j).) According to the PETNY Deficit Reconstruction and 2010
Assessment, PETNY had a reconstructed members’ deficit total of over $5 million as of December 31d2105.
87(k).) ECTNY had a reconstructed members’ deficit total of over $24 million as of September(209 87(1).)
NYSCT had a reconstructed members’ deficit total of over $1 million as of January 31, 20068 7(lch).)
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Ill. LEGAL STANDARD
Pursuant to Fed. R. Civ. P. 12(b)(6), a deliant may move to dismiss a claim if the
plaintiff fails to state a clan upon which relief may be granted. A motion to dismiss under Rule
12(b)(6) challenges the legal seféncy of a complaint. In coming to its decision, the court
must accept as true all of théegjations in the complaint andadv all reasonable inferences in

favor of the plaintiff. _Ashcroft v. Igbab56 U.S. 662, 678 (2009). A claim will survive a

motion to dismiss only if it has “facial plausibilit meaning that “the plaintiff pleads factual
content that allows the court to draw the reabtmeference that the defendant is liable for the
misconduct alleged.”_Id.

On a motion to dismiss, the Court may ddes “the facts statd on the face of the
Complaint and in documents appended to the@laint or incorporated in the Complaint by

reference, as well as [] matters of which judiciatice may be taken.” Hertz Corp. v. City of

New York, 1 F.3d 121, 125 (2d Cir. 1994). “Although tbe purposes of a motion to dismiss
[the court] must take all of éhfactual allegations in the cotamt as true, [it is] not bound to
accept as true a legal conclusion coukcas a factual allegation.” Igh&56 U.S. at 678
(internal quotations anctations omitted). “[W]here thevell-pleaded facts do not permit the
court to infer more than the mere possibilitymsconduct, the complaint . . . has not ‘show[n]’
— ‘that the pleader is etlid to relief.” Id.at 679 (quoting Fed. R. Civ. P. 8(a)(2)).
“Determining whether a complaint states a plalesclaim for relief will . . . be a context-
specific task that requires theviewing court to draw on ijsidicial experience and common
sense.”_Id.

Securities fraud claims are subject to heigbtepleading requirements that the plaintiff

must meet to survive a motion to dismigsT S| Commc’ns, Inc. v. Shaar Fund, Ltd93 F.3d
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87, 99 (2d Cir. 2007); Lentell v. Merrill Lyn¢I396 F.3d 161, 168 (2d Cir. 2005) (“Any fraud

must be pled with particularityput the rule is appletassiduously to sedaties fraud.”) “[A]
complaint alleging securities fraud must satisfye=(b), which requirethat ‘the circumstances
constituting fraud . . . shall beased with particularity.” _ATS] 493 F.3d at 99 (quoting Fed. R.
Civ. P. 9(b)). “The particularity requirement of IR®(b) serves to proveda defendant with fair
notice of a plaintiff's claim, to safeguard afeledant’s reputation fronmprovident charges of
wrongdoing, and to protect a defendant agairestriktitution of a strike suit.” Rombach v.
Chang 355 F.3d 164, 171 (2d Cir.2004) (internal quotatind citation omitted). “In order to
satisfy Rule 9(b), the plaintiff must: ‘(1) spectfye statements that the plaintiff contends were
fraudulent, (2) identify the speaker, (3) state \ehend when the statements were made, and (4)

explain why the statements were frauduléni re Wachovia Equity Sec. Litig.753 F. Supp.

2d 326, 347 (S.D.N.Y. 2011) (quoting Romba885 F.3d at 170). “Allegations that are
conclusory or unsupported by factaakertions are insufficient.” AT3493 F.3d at 99.
IV. DISCUSSION

A. Section 10(b) Claims

Plaintiffs assert a Section 10(b) claim against all Defendants, sehsate Section 10(b)
claim against Mr. Hickey, Jr., Mr. Hickey, SrndaMr. Rakoff for insider trading. To state a
claim under Section 10(b) of the Exchange &ud the corresponding SEC Rule 10b-5, Plaintiffs
must allege: (1) a misrepresenatior omission; (2) of materiaaét; (3) made witlscienter; (4)
upon which plaintiff relied; an¢b) which proximately causedatiff’s injuries. Lentel] 396
F.3d at 172.

1. Scienter
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“It is well-settled in this Gruit that a complaint alleging securities fraud must satisfy the

pleading requirements of Rule 9(b) of the FatiRules of Civil Procedure.”_Ganino v. Citizens

Utils. Co, 228 F.3d 154, 168-68 (2d Cir. 2000)he requisite state afind, or scienter, in an
action under Section 10(b) and Rdleb-5 is “an intent to deceiveanipulate, or defraud.”_Id.
Proper pleading of the scienter element undehéightened pleading stdards specified by the
PSLRA requires that the plaintiff “state with panlarity facts giving risé¢o a strong inference

that the defendant acted with tlegjuired state of mind.” 15 UG. § 78u-4(b)(2); Tellabs, Inc.

v. Makor Issues & Rights, Ltd551 U.S. 308, 321 (2007). To demonstrate a strong inference of

scienter, Plaintiffs must allegacts showing either “(1) #t defendants had the motive and
opportunity to commit fraud, or (2) strong circuargial evidence of conscious misbehavior or

recklessness.” ECA v. JP Morgan Chase 663 F.3d 187, 198 (2d Cir. 2009).

In evaluating whether the pleaded facts gise to a “strong inference” of scienter, a
Court facing a Rule 12(b)(6) moti to dismiss must: (1) accept all factual allegations in the
Complaint as true; (2) consider the Complaintsrentirety, and nafcrutinize individual
allegations in isolation; and (3) consider @idnle, nonculpable explations for Defendants’
conduct. _Tellahsh51 U.S. at 323-24. “A complaint wdlrvive . . . only if a reasonable person
would deem the inference of scienter cogent at least as compellirag any opposing inference
one could draw from the facts alleged.” &i.324.

a. Motive and Opportunity Prong

To establish a strong inference of sciemigainst the Individal Defendants via the

motive and opportunity prong, the complaint “mustgdi¢hat [they] ‘bended in some concrete

and personal way from the purported fraud.” EGA3 F.3d at 198 (quoting Novak v. Kasaks

216 F.3d 300, 307-08 (2d Cir. 2000)). “Motives thet common to most corporate officers,
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such as the desire for the corgaa to appear profitabland the desire to keep stock prices high
to increase officer compensation, do not constitutgive’ for purposes of this inquiry.”_1d.

“The ‘motive’ showing is generally met w&h corporate insiders allegedly make a
misrepresentation in ordé sell their own sharest a profit.” 1d. “[E]xecutive stock sales,
standing alone,” however, “are insaffnt to support a strong inferee of fraudulent intent.”_In

re Bristol-Myers Squibb Sec. Litig312 F. Supp. 2d 549, 561 (S.DYN2004) (citations

omitted). Similarly, the fact that an officeought shares during the class period does not

necessarily negate scienter. 3eee Guilford Mills, Inc. Sec. Litig.No. 98 Civ. 7739 (CLB),

1999 WL 33248953, at *5 (S.D.N.Y. g1, 1999) (“the fact thabuilford Mills bought back
approximately 2.44 million shares of its stock frpoblic shareholders during the Class Period .
.. does not in and of itself refute the stronfgiance of scienter rad by plaintiffs’ other
allegations of motive and opportunity.”).

“[T]he inquiry of whether a sale of stkeby a company executive shows scienter is a

factual, situation-specific inquiry. Woodward v. Raymond James Fin., |32 F. Supp. 2d

425, 438 (S.D.N.Y. 2010) (citing e Scholastic Corp. Sec. Liti52 F.3d 63, 75 (2d Cir.

2001)). The Second Circuit has suggested tinatiSual insider trading teity during the class

period may permit an inference of bad faitid scienter.”_Acito v. IMCERA Grp., Inc47 F.3d

47, 54 (2d Cir. 1995) (citation omitted). “Insidetesaof stock may be evidence of scienter if
the trades are unusual or suspicious in timing or amount. Trades made a short time before a

negative public announcement are stispisly timed.” _In re Oxford Health Plans, Inc. Sec.

Litig., 187 F.R.D. 133, 139 (S.D.N.Y. 1999) (citing Acitky F.3d at 54). As one consideration

in determining whether stock sales indicate avedo commit fraud, “courts should look at the
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‘percentage of shares sold in teda to the number held.” _Woodward32 F. Supp. 2d at 438

(quoting_In re Scholasti@52 F.3d at 75).

Plaintiffs argue that the sale of 100% (N¥akoff), 36% (Mr. Hickey, Jr.) and 26% (Mr.
Hickey, Sr.) of Defendantshares, for proceeds of over $37.3 million collectively during the
Class Period, is adequate proof of scientere Jdle of a large volundd stock alone, however,
is not enough to adequately plead scienter. A8#e, 47 F.3d at 54. Instead, Plaintiffs must
plead facts charging that there was somegthunusual” or “suspicious” about thiening of the

sale or sales. See, ¢.8enn v. HickeyNo. 03-CV-4372 (DMC), 2005 WL 3465657 (D.N.J.

Dec. 19, 2005) (defendant’s sale of 11.8% of higlingls in a week-long span for proceeds of $4
million occurred during the pendency of a legal proceeding, whose outcome resulted in a huge

drop in the value of the stock); In re Oxford Health Pla83 F.R.D. at 139-40 (individual

defendants’ sale of between 11% and 100% aif ghares for total proceeds of over $78 million
was evidence of scienter where defendants®&8dmillion worth of their stock in the midst of
an investigation by the New York State Inswaepartment, and justo months before a

“devastating” press release that resulted inasgstecline in stock value); In re Guilford Mills

1999 WL 33248953, at *4 (defendant’s sale of 18Phis shares for over $1.6 million took place
within a month of the end of the Company’s fisitatd quarter; when third quarter reports were
later released, they realed accounting irregularés, leading to an abrupt drop in stock value).
Here the stock sales by the imdiual Defendants were made (rsuant to an initial public
offering; (2) pursuant to a secondary public offg upon an officer’s resignation; and (3) during
the Class Period of virtually two years, agriwhich time the Company’s stock price dropped
fairly steadily (See&heldon Decl., Ex. M).

I. Stock Sales at the December 21, 2005 IPO
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Plaintiffs allege that the timing of thedividual Defendants’ satan this case were
“suspicious as they came at times when thesterwere massively underfunded.” (PIs.” Opp. to
Defs.” Mot. to Dismiss (“Pls.” Mem.”) at 33.) $pifically, they allege tht at the time of the
IPO, when Mr. Hickey, Jr., Mr. Hickey, Sr.,dMr. Rakoff “unloaded large amounts of stock,
HITNY was deemed underfunded and other Trusse underfunded as well.” (Pls.” Mem. at
33; CAC 1 87.) As evidence of this, Plaintifitege, that “CRM informed the HITNY Board of
Trustees in November 2005 tHaiiTNY was underfunded with aihding level of 83.4%.” As
noted_suprap. 11, however, this 83.4% funding levelsaantained in a “preliminary year-end
statement,” and not a finalized report. (CAC  87(c).) Nevertheless, HITNY could not have
been “deemed underfunded” in NovemBO05 as Plaintiffs assert. (Seks.” Mem. at 33.) As
explained suprgp. 7, the term “underfunded” descril@especific determination made by the
WCB regarding a GSIT'’s regulatoasset-to-liability ratio. Only the WCB has the ability to
make this determination after receiving a GSIGAAP financial report. Irthe case of HITNY,
the 2005 report was not even submitted totl@B until January 31, 2006. (Sheldon Decl., Ex.
E). It was not until April 2006 that the WGRemed HITNY to be underfunded (Sheldon Decl.,
Ex. F), and not until December 2006 that th€B\irst took regulator action (CAC 1 10).

CRMH had no duty to disclose SGRisk’s prelianiy determination as tdITNY’s funding level
prior to its own IPO.

Moreover, CRMH’s IPO Registration Statement/Prospectus, which was issued on
December 20, 2005 in conjunction witke IPO, stated that losssezves are estimates, that the
reserves might prove inadequate and suabuatome would be damaging to CRMH’s business,
that the GSITs were subject to extensive governtmegulation, and thdhe fee-based business

provided most of CRMH’s revenue. (CAC 11 83-86gldon Decl., Ex. B.) Furthermore, in the
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IPO Underwriting Agreement, which was attached to the IPO Registration Statement, CRMH
disclosed that PETNY had been already bdsmemed underfunded by the WCB. (CAC 1 86.)
Thus, the Defendants’ stock sasgghe IPO were not unusual oispicious in timing, as all of
these disclosures were made prior to the IPO.
il. Stock Sales at the February 8, 2007 SPO

Plaintiffs also infer scienter from Mr. Rakoff's sale of 10068his shares at the February
2007 SPO “in the midst of the WCB'’s inquiry oktl@ompany’s actuary with respect to HITNY,
and multiple reports already castitdigubt on its actuarial work.” (8’ Mem. at 33.) There are
simply no facts alleged, however, that would aade that Mr. Rakoff profited on this sale as a
result of material misrepresaibns or omissions by the Indiltial Defendants or by CRMH.
The SPO Registration Statement/Prospeatksnowledged that HITNY was deemed
underfunded by the WCB, and also that the WCRB imgestigating a thirgharty actuary. (CAC
9 116; Sheldon Decl., Exs. H, I.) Furthems, the timing of the sale was in no way
“suspicious.” Two months prior to the SPtbe Company had announcidt Mr. Rakoff would
be selling his shares concurrent with hisigaation in December 2006. Furthermore, the SPO
was not followed by any sort of negative annmement or sharp drop in stock value. (See
Sheldon Decl., Ex. M.)

iii. Stock Sales by Mr. Hickey,.Jand Mr. Hickey, Sr. Pursuant to
10b5-1 Trading Plan in May and June of 2007

Plaintiffs also allege &t Mr. Hickey, Jr. and Mr. Kkey, Sr.’s adoption of a 10b5-1
trading plan on May 21, 2007, asdbsequent termination tife plan on June 13, 2007 — the
same day PwC issued its draft report ®WCB — was “highly unusual” and “evidence of

scienter.” (Pls.” Mem. at 34.Plaintiffs cite_In re Coumywide Fin. Corp. Derivative Lit.554 F.
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Supp. 2d 1044 (C.D. Cal. 2008), for the propositltat an insider's amendment to a 10b5-1
plan can be probative of sater. However, in Countrywide¢he defendant amended his plan “at
the height of the market,” allowing him to capitalize on the inflatedevafuhe stock. Idat
1069. Mr. Hickey, Jr. and Mr. Hickey, Sr.’s carlagbn of their plans did not occur near the
class period high, nor shortly before a significant drop. ,(Skeldon Decl., Ex. M.)
Furthermore, no facts are alleged in the CAC aiestrating that Defendants were aware (at the
time that they sold their stock) of the conteritshe June 13, 2007 PwC reports to the WCB, or
of when those reports were going to be released.
iv. Stock Sale by Mr. Hickey, Jr. on September 20, 2007

Plaintiffs allege that MrHickey, Jr.’s sale of 216,454 shares on September 20, 2007 is
evidence of scienter, as it took place thregsdster CRMH’s September 17, 2007 press release
announcing the potential terminationtfTNY. (Tr. at 48.) While the sale of stock “a short

time beforea negative public announcement [is] sugpisly timed,” In re Oxford Health Plans

187 F.R.D. at 139 (emphasis added), trading that takesgftacsuch an announcement is
hardly unusual. While the Court inquired at angunt as to when Mr. Hickey, Jr. contracted to
sell his shares, (sde. at 48-49), Plaintiffs hae not alleged or respond#tht he did so prior to
the September 17, 2007 press release. Therefer€aiart will not infer scienter on the basis of
these sales.
V. Performance-Basdslonuses

Finally, Plaintiffs urge the Court to inferisater from the fact that Mr. Hickey, Jr. and
Mr. Rakoff could earn performance-based bonustsgiag that this motivated them to fail to
disclose adverse information to the publicls(MMem. at 34 n.19.) However, as the Second

Circuit has held, “[i]f scientecould be pleaded on that baalene, virtually every company in
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the United States that experieneegownturn in stock price could li@erced to defend securities

fraud actions.”_Kalnit v. Eichle264 F.3d 131, 140 (2d Cir. 2000); acc&@A, 553 F.3d at 198

(2d Cir. 2009) (“Motives that armommon to most corporate officessich as . . . the desire to
keep stock prices high to incssaofficer compensation, do nainstitute ‘motive’ for purposes
of this inquiry.”).

In short, Plaintiffs have failed to allegaything “unusual” ofsuspicious” about the

Individual Defendants’ stock ke during the Class Period. Seee Gildan Activewear, Inc.

Sec. Litig, 636 F. Supp. 2d 261, 271 (S.D.N.Y. 2009) iffference of scienter where “trades
occurred weeks before the principal allegatof material misstatement, and many months
before the release of any negative information that caused [the company’s] stock price to
plummet.”). As Defendants point out in their lbyigt]he inference that the Court is asked to
draw — that Defendants had a ‘motive’ to conceal information, to drive up the stock price, and
then to cash in before the truth became knowlpnes not follow from [the facts alleged in the
CAC].” (Mem. of Defs. in Supp. of Mot. to Biniss (“Defs.” Mem.”) at 38.) The stock sales
simply do not demonstrate “an intent to decemanipulate, or defraudds required by Section
10(b) and SEC Rule 10b-5. S@8aning 228 F.3d at 168.
b. Circumstantial Evidence Prong

To establish scienter through strong circiansial evidence of redissness, a plaintiff
must allege facts showing “conduct which ighily unreasonable and which represents an
extreme departure from the standards of ordicang to the extent that the danger was either
known to the defendants or so obvious that thendizfiets must have been aware of it.” In re

Carter-Wallace, Inc. Sec. Litigz20 F.3d 36, 39 (2d Cir. 2000)tation omitted). This high

standard may be met where defendants “knevs faichad access to information suggesting that

44



their public statements were not accurate” or “failed to check information they had a duty to
monitor.” Novak 216 F.3d at 311. Plaintiffs, however, must “specifically allege[] defendants’
knowledge of facts or access to informatoamtradicting their public statements,” at.308, and
“specifically identify the reports or s&hents containing this information” idt 309. “In such
situations, the scienter analysis and the detextion of whether the defendant made false or

misleading statements are essentially conthin€oronel v. Quanta Capital Holdings, Ltdlo.

07 Civ. 1405 (RPP), 2009 WL 174656, at *26 (S.D.NJ&n. 26, 2009) (citations omitted).
According to Plaintiffs’ brief, Defendants’ conduct provides a strong inference of scienter
(1) because Defendants have altigenanipulated reserves of t&SITs, (Pls.” Mem. at 36-37);
(2) because the facts alleged relatéhe core of CRMH’s business, (ak 37-38); (3) because
the alleged accounting aadtuarial improprieties ai@ a high magnitude, (icat 39); (4)
because Defendants have admitted unsound underwriting practicas 3@d40); (5) because
confidential witnesses attested to thaithalent nature of CRMH’s business model, &t40-
41); (6) because CRMH viokd its own policies,_(idat 42); and (7) because high ranking
officials resigned from CRMH,_(icat 42-44).
As an initial matter, Plaintiffs’ citation ttunproven allegations” made in the WCB or

NYAG complaints do not constitute factual allegations. ISpsky v. Commonwealth United

Corp, 551 F.2d 887, 894 (2d Cir. 1976) (holding tleasent adjudication on the merits, prior
legal proceedings have no evidentiary bearinigiinre proceedings). “Second Circuit case law
is clear that paragraphs in a complaint thatedtreer based on, or rely on, complaints in other
actions that have been dismissed, settled,fm@rotise not resolved, are, as a matter of law,

immaterial within the meang of Fed. R. Civ. P. 12(f).”_RSM Prod. Corp. v. Fridmé#3 F.

Supp. 2d 382, 403 (S.D.N.Y. 2009) (citing Lipskpl F.2d at 892-94). “Similarly, references
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to an Attorney General’s conclusory reportdaing a preliminary investigation in a case that
never was presented for nor reached an achition upon the merits, are also immaterial under

Rule 12(f).” In re Merrill Lynch &Co., Inc. Research Reports Sec. Ljt#)8 F.R.D. 76, 79

(S.D.N.Y. 2003). Thus, Plaifits may not rely on these saas as evidence of the alleged
fraud??

Defendants argue that when the WCB and NYAG complaints are removed from the
CAC, Plaintiffs have little left to support a shiogy of scienter. (Defs.” Mem. at 40-41.) They
contrast the dearth of incriminating documéntain the CAC with the numerous disclosures
that CRMH did make, including their prompt repog on all WCB action tht was taken against
the GSITs that they administered. @d41-42.)

The Court must examine the CAC “in its eaty,” including “documents incorporated
into the complaint by reference,” and decide “thiee all of the facts alleged, taken collectively,
give rise to a strong inferenoé scienter, not wheer any individual allgation, scrutinized in
isolation, meets that standard.” Tellab51 U.S. at 322. The Court, however, must examine
each of Plaintiffs’ allegations in order to detene whether “a reasonable person would deem
the inference of scienter cogent and at laastompelling as any opposing inference one could
draw from the facts alleged.” ldt 324.

I. Defendantdanipulatedthe Reserves of the GSITs

Plaintiffs urge the court to infer scientersbd on its assurances that Defendants, in their

role as administrator of the GSITs, manipulated the GSITs’ financial results by “suppressing

GSIT claim reserves; recording questibleaaccounting transactions; using unsupported

22 As counsel for Defendants pointed out at oral arguintke NYAG had threatened bring a claim against
CRMH under the Martin Act, which has no scienter requiremént. at 53.) Furthermore, Plaintiffs do not allege
that the NYAG has taken action against CRMH or any of the Individual Defendants as of this time.
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discount rates; failing to teimate chronic non-performing membesf the GSITs; and providing
questionable data to actuar@sd accountants when generatyegr-end financial statements.”
(Defs.” Mem. at 36.) Plaintiffs claim that Bxxdants attempted to conceal these manipulations,
which supports a strong inence of scienter._(lj.

While allegations that Defendants manipeththe financial results of a company may
lead to an inference of scienter, the Defentgldere are not alleged to have manipulated
CRMH's financial results. Instead, all of the gli¢ions involve the manipation of the reserves
of the GSITs that CRM (a subsidiary of CRMé&bted as a TPA for. Plaintiffs provide no
specific factual allegations support their generalized claimegarding manipulation of the
GSITs’ reserves, and instead rely conclusory statements. (Se&C { 57.)

Furthermore, Plaintiffs’ allegation that f@adants “concealed” these “manipulations” is
not supported by the facts alleged. Indeed, the sort of disclosure that the Plaintiffs demand is not
required as a matter of law, atiis Defendants failure to makteese disclosures is not evidence
of scienter. “What is required is the disclosafenaterial objective factual matters.” Data

Probe Acquisition Corp. v. Datalab, In¢22 F.2d 1, 6 (2d Cir. 1983). “So long as a corporation

makes disclosure of material objective factual msttie€ need not characterize or editorialize on

those facts in any particular wa Kramer v. Time Warner, IncNo. 89 Civ. 8234 (LBS), 1990

WL 166665, at *3 (S.D.N.Y. Oct. 24, 1990), aff@7 F.2d 767 (2d Cir. 1991) (internal
guotations and citations omitted)Thus the antifraud provisiors the Exchange Act do not

require disclosure of alleged uiter motives for fully described e¢porate actions, or of disputed

% The Court notes that it would be against CRMH’s intesst provider of reinsurance coverage to the GSITs it
administered to intentionallynder-reserve claims, (SEAC § 51.)
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legal theories regarding the legality of transactions approved by the Boardcitiid

Maldonado v. Flynn597 F.2d 789, 796 (2d Cir. 1979)).

In Kramer, the Court found that defendants were nquneed to disclose that a change in
an Equity Plan was unauthorized. &l*4. The Court founthat this detail was a
characterization of the materialjebtive fact that the Plan was altered, and that its disclosure
was not required under the fedkesecurities laws. IdIn this case, the lalgations contained in
the CAC that Defendants’ concealed the faat tHITNY was already uretfunded at the time of
the IPO are merely characterizations ofalegation that the trust had inadequate loss
reserve$? Defendants had no duty to disclose #lisged underfunding of it client HITNY, as
the WCB had not yet made a determination with respect to HITNY si§wa p. 41. Indeed,
Plaintiffs make no specifi@attual allegations of inteatnal or knowing manipulation or
misrepresentation with regards to thdividual Defendants in this case.

il. The Facts Alleged Relate to the Core of CRMH’s Business

Plaintiffs argue that the facts alleged suppostrong inference of scienter because they
relate to “CRMH’s core business, with admiragion of the eight undejing Trusts representing
a significant share of its operatiohgPls.” Mem. at 38). “Wheimformation is at the core of a

company’s business, it may be propexscribable to senior officer$® In re J.P. Morgan Chase

Sec. Litig, 363 F. Supp. 2d 595, 628 (S.D.N.Y. 2005)aiRiffs argue that the Individual
Defendants, as senior officers/board members, were intimately familiar with the details of

CRMH’s business at all times. (Pls.” Mem23at38.) However, even if the Defendants are

24 Similarly, the assertion made BRM in its press release of January 29, 2008 that ECTNY “exceeds the
regulatory criteria for classification by the WCB as havimgfunding issues,” (CAC 1 141), is a characterization,
and not a misrepresentatiof objective fact as Plaintiffs argue (Seeat 35).

% |t should be noted that Mr. Hickey, Sr. was aotofficer of the companyut a board member.
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“charged with knowledge of the Company’s core operations,” (CAC | 77), Plaintiffs have failed
to identify an actionable falsehood or migegentation made by any of the Individual

Defendants relating to the “core busss” of the company that wouldhteto indicate an intent to
deceive, manipulate, or defraud. $&ning 228 F.3d at 168.

iii. TheAllegedAccountingand Actuarial Improprieties are of a High
Magnitude

Plaintiffs allege that “[tlhe magnitude tife reserve insufficiencies here supports a strong
inference of scienter.” (Icat 39.) However, as discussed supriaile CRM established initial
loss reserve amounts for the tgyst was the responsibility @n independent actuary and
accountant to ensure that the claims liabiitpense amounts reported by CRM were accurate.
See suprap. 9-10. Insurance reserves “are, byrthature, ‘extremelgonjectural, and may

need adjustment as time passes and their accuratedasted in retrogpt.” Zirkin v. Quanta

Capital Holdings Ltd.No. 07 Civ. 851 (RPP), 2009 WL 8840, at *11 (S.D.N.Y. Jan. 23,

2009) (quoting Stephens v. Natidiistillers & Chem. Corp.6 F.3d 63, 65 (2d Cir. 1993)).

Reserves are opinions, and the Complaint rallsge facts showing lat defendants did not
truly hold those opinions [eith&nowingly or recklessly] at theme they were made public.”

Fait v. Regions Fin. Corp712 F. Supp. 2d 117, 124-25 (S.D.N.Y. 2010). Plaintiffs have not

made any such allegations in the CAC. Furtleeeanthe adequacy of a GSIT’s reserves at a
particular point in time is relevant to CR#¥E financial practicesnly indirectly, since

ultimately, it is up to the GSIT’s board of directdo take adequate corrective measures in order
to ensure the financial health of the GSIT.

iv. Defendantsiave AdmittedUnsound Underwriting Practices
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“[Aldmissionsof misrepresentations, coupled with fismdants’ continuous intimate

knowledge of company affairs is enough to adedyatéer scienter.” Hall v. Children’s Place

Retail Stores, In¢580 F. Supp. 2d 212, 227 (S.D.N.Y. 200f)dtations and citations omitted).

Plaintiffs, however, do not allege any admoss by the Individual Defendants that would
support a strong inference of scienter. (B’ Mem. at 39-40.) The only admission cited by
Plaintiffs in this regard is contained in #téx attached to the @gpany’s 2008 Annual Report,
and signed by Mr. Scardino, which states:
In contrast to California, we producedacceptable underwriting results in New
York. . . . Looking back, our respansvas rushed and not appropriately
governed by the judgments of our underwriters. . . . In 2009, we will look to
reemphasize the central importance sund underwriting principles and
practices. . .. We will seekgfits, and not necessarily volume.
(Id.; CAC 1 166.) This statement is simply notaaimission of a misrepres@tion; at the time
it was made it was simply an admission of ampmistake. Nor do Plaintiffs cite any other

statements that constitute an admission of wrongdoing.

V. ConfidentiaWitnessegittested to the Fraudulent Nature of
CRMH’sBusinesdModel

Even if the confidential witnesses citieathe CAC were described “with sufficient
particularity to support the probability that ag@n in the position occupied by the source would
possess the information alleged,” as required, No2a& F.3d at 314, these witnesses do not
provide information that wouldupport a finding of scienteritlu respect to the Individual
Defendants. While CW1, who worked f6RM from June 2006 to August 2007, apparently
“confirmed the CRM executives’ singular fooms growing the company,” during that period
(CAC 1 61), focusing on the Company’s growtimat evidence of an intent to deceive,

manipulate or defraud with respect to the company’s financial well-being.
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Vi. CRMH Violated its own Policies
Plaintiffs allege that CRMH’s “[v]iolation of [its] own pioy supports a strong inference
of scienter.” (Pls.” Mem. at 42.) Plaifisi cite a December 2006aii file audit on WRWCT
conducted by Kickey Consulting Services at CRM’s own reques). Tlide audit found, among
other things, that CRM failed toeet its “own guidelines for reséng practices in 80% of the
cases....” (CAC | 77.) However, the findiofishis audit relate tonly one of the eight
GSITs that CRM administeredturthermore, Plaintiffs fail to set forth a specific “expressed

policy” — such as the “Stateent of Accounting Standad®1” in In re Scholastj@52 F.3d at

77, or the “markdown policy” in NovakR16 F.3d at 311 — that Defendants are alleged to have
violated. Scienter cannot lo&erred on this basis.
Vil. High Ranking Officials Resigned from CRMH
Finally, Plaintiffs allegation that thesignation of three CRMH executives provides
evidence of scienter is unfounded. In order to pkEeinter on this basiBJaintiffs must allege

“facts linking the [] resignations and taéeged fraud.”_In re BISYS Sec. Liti@397 F. Supp. 2d

430, 446 (S.D.N.Y. 2005). They have failed tosdchere. Mr. Hickey]r. left the company
well after the end of the clapgriod, and for reasons unrelatedPlaintiffs claims. (Se€EAC |
194.) Mr. Rakoff resigned during the classipé, but his resigrtaon was announced and
occurred well before any revelations of wrongudpi Finally, director Edmund N. Pascoe, who
resigned in March, 2008, is not a named defenaantt his resignation eates no inference of
scienter on the part of any tife named defendants. Seee BISYS 397 F. Supp. 2d at 447.
C. GroupPleading
Throughout the lengthy andrvoluted CAC, Plaintiffs g on the “group pleading”

doctrine in order to prove their @sHowever, Plaintiffs fail to allege facts that adequately
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address the scienter element witspect to each of the Individu2efendants — an element that

cannot be satisfied thrgh group pleading. See, e.Glhe Pennsylvania Ave. Funds v. Inyx Inc.

No. 08 Civ. 6857 (PKC), 2010 WL 743562, at *120N.Y. Mar. 1, 2010)*‘group pleading’
of scienter — as distinguished from collectarghorship of a statemien runs afoul of the
PSLRA'’s requirement that a plaiffitstate with particularityfacts giving rise to a strong
inference thathe defendanacted with the required staterafnd.”” (emphasis in original)).
Here, Plaintiffs have failed to make out an adéggadowing of scientewith respect to any of
the Individual Defendants. Therefore, th®ection 10(b) claims must be dismissed.

2. LossCausation

“[L]oss causation” is “a causal connectibetween” defendantsilleged fraud and

plaintiff's loss. Dura Pharm., Inc. v. Broud®4 U.S. 336, 336 (2005). “[A] misstatement or

omission is the ‘proximate cause’ of an investmess if the risk that caused the loss was within
the zone of riskoncealedy the misrepresentations and omissions alleged by a disappointed
investor.” Lentell 396 F.3d at 173 (citation omitted) (emphasisriginal). Thus, to establish
loss causation, a plaintiff must allege “thag thisstatement or omission concealed something
from the market that, when diesed, negatively affected thelwa of the security.” _1d.

Plaintiffs claim that, in this case, ‘ft¢ concealed risk wdke collapse of CRM’s
business and loss of its licenseitathat this risk “began to maitalize in April 2008.” (Pls.’
Mem. at 45.) Specifically, Plaintiffs allegeati‘defendants concealed that CRM built a business
unit upon a house-of-cards, where already-too-smeathber payments were siphoned off to pay
unnecessary, excessive fees to related companies, and that numerous trzdteadsgre

underfunded by year-end 2005 . . . .” YItHowever, these risks were simply not concealed. In

the IPO Prospectus, filed December 20, 2005, and in other documents thereafter, CRMH
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highlighted the extent to which its businesswlapendent on a smallmber of trusts, and
noted the potential harm if the Company were g& lone of these trusts or if the Company were
to underestimate liabilities._ (14 83, 85.) In adtion, it warned that:

To the extent the loss reserves for afyour managed groups is insufficient to

cover such group’s actual losses and loss adjustment expenses, the group will

have to adjust its loss reserves and it may incur charges to its earnings, which

could have a material adverse effectitsrfinancial condition and cash flows and

could require the group to assess its memfdrs. could expose us to liability for

our management of the group, have a tiegampact on our future management

of the group, and adversely affexir reputation as a manager.
(Sheldon Decl., Ex. B.) In December of 2006its SPO Registration Statement, CRMH
disclosed the fact that HITNY had been dedmnderfunded by the WCB, that the company was
presently involved in discussions with HITNYBoard of Trustees and the WCB to develop a
remediation plan, and that it could not ensokestors that the remediation plan would be
successful. (Sheldon Decl, Ex. H.) Moreoweirf-ebruary of 2007, in its SPO Prospectus,
CRMH disclosed that another of its groups Wealy to be deemed underfunded, that the WCB
was conducting an inquiry intbe actuarially work done bythird-party actuary, and that
CRMH was asked to provide testimony and copies of the underlying data that was submitted to
the actuary. (Sheldon Decl., Ex. 1.)

Investors cannot establish loss causation ménehelying on an after-the-fact “negative

characterization of already-public inforn@ti” In re Omnicom Grp., Inc. Sec. Litjh97 F.3d

501, 512 (2d Cir. 2010). Here, CRMH discloseditterent risks assaaied with the GSIT
business, the material factsfaning to the WCB’s determation of underfunding with regards
to the trusts that it administered, and all fgpent action taken by the WCB in a timely manner,
well before the April 2008 date when Plaintiffiiege that “the truth began to emerge.”

Plaintiffs’ allegations thatCRM built a business unitpon a house-of-cards” and that
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“numerous trusts werareadyunderfunded by year-end 2005” ax@hing more than negative
characterizations of information that haldeady been disclosed by Defendants. i&ee
Plaintiffs have not adequately pleaded loss daursaan essential element of any Section 10(b)
claim.
B. Section 20(a) Claim

To establish controlling person liability urnrdgection 20(a) of the Exchange Act, 15
U.S.C. § 78t(a), plaintiffs must allege “a pang violation by the contlled person and control

of the primary violator by the targeted defendant.” In re Guilfe8®9 WL 33248953, at *3

(quoting_SEC v. First Jersey Sec., |rk01 F.3d 1450, 1472 (2d Cir. 1996)). Plaintiffs allege
that the Individual Defendantsdld direct and supervisory involvement in the day-to-day
operations of the Company,” (Pl8fem. at 50) and argue thagtl][legations of control are not
averments of fraud and therefore needbepleaded with particularity”_(Idquoting_In re

Parmalat Sec. Litig414 F. Supp. 2d 428, 440 (S.D.N.Y. 2006))). However, even if the “control

prong” is met, Plaintiffs have failed to stan underlying Sectiok0(b) violation against
CRMH, as they have failed to adequatelygglascienter or loss cauiam, and have not pled
fraud with particularity. Thus, Rintiffs’ Section 20(a) claim must be dismissed as well. See,
e.g, Corone) 2009 WL 174656, at *31.
V. CONCLUSION

For the foregoing reasons, the Defendantdionato dismiss (ECF No. 19) is granted
with respect to the Individual Defendants. PRi#fimwill not be given leave to replead, as the
CAC is Plaintiffs’ second complaint in this acticand Plaintiffs have already had the benefit of

extensive discovery, which they relied on in crafting the CAC.
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SO ORDERED.

Dated: New York , New York
May /g, 2012

%/z%: /

Robert P. Patt?rson, Jr.
U.S.D.J.
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Gregory Bradley Linkh
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